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Shoemaker  and  als.  v.  Cake. 

February  ioth,  18S7. 

^dsenf^LEWis,  P. 

1.  Contracts  of  Hazard — Saies  in  Gross, — A  sale  in  gross,  when  applied 

to  the  thing  sold,  means  a  sale  by  the  tract  without  regard  to  quantity, 
and  in  that  sense  is  e:t:  vi  lermini  a  contract  of  hazard.  Russell  v. 
Keeran,  8  Leigh,  9. 

2.  ^t%K\5\y-^ Damage^ Right  of  ar/i^w.— Fraud  and  damage  must  concur 

before  right  of  action  accrues. 

3.  Idem — Elements  of. — It  is  an  essential  element  of  fraud  that  the  artifices 

employed  to  deceive  were  successful. 

4.  %KLES '-^Standing   timber — Deficiency  ^Abatement — Fraud — Case   at 

Bar. — Tract  as  *'30O  or  400  acres  "  and  upwards,  as  "400  acres  "  of 
•  timber  land  is  advertised  for  sale.  The  land  was  offered  at  auction, 
but  not  sold.  Then  the  timber  on  the  tract  was  put  up,  and  purchased 
by  C,  an  experienced  lumberman.  The  quantity  was  21SJ  acres.  But 
before  purchase,  C.  went  on  the  land  and  was  shown  the  timber  until 
he  expressed  himself  satisfied.  Immediately  after  purchase  he  was 
shown  a  paper  by  a  competitor  showing  the  tract  to  contain  only  225 
acres.  After  that,  he  completed  the  purchase  by  making  cash  payment 
and  providing  for  deferred  payments,  and  got  off  all  the  lumber  he 
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chose,  (6,000  logs),  and  sold  the  residue  standing,  without  paying  $1 
per  log  as  it  was  removed,  until  the  whole  price  ($S,000}  was  paid, 
according  to  the  terms  of  sale.    The  vendor  made  no  fraudulent  rep- 
resentations. 
Held  : 

1 .  The  sale  was  in  gross  and  of  hazard.    No  abatement  of  price 

should  be  made.    There  was  no  fraud  and  no  damage. 
3.  Had  there  been  fraud,  C.  was  entitled  to  no  relief,  because,  after 
its  discovery,  he  for  a  long  time  acquiesced  without  complaint, 
and  treated  the  lumber  as  his  own. 

Appeal  from  decree  of  circuit  court  of  Nansemond  county 
rendered  February  21st,  1885,  in  a  cause  wherein  Nathan 
Shoemaker,  J.  J.  Kirk,  J.  L.  Shoemaker,  and  Etros  Kirk 
were  plaintiffs,  and  C.  D.  Cake  was  defendant.  The  latter 
purchased  of  former  the  timber  standing  on  a  certain 
boundary  of  laud  for  $3,000.  Purchaser  was  to  pay  $1.00 
per  log  as  the  lumber  was  removed  until  the  whole  price 
was  paid.  He  had  removed  5,000  or  6,000  logs  and  was  re- 
moving another  raft  of  logs  without  having  paid  a  dollar 
per  log  as  agreed.  The  plaintiffs  obtained  an  injunction 
to  stop  the  removal.  Defendant  answered  and  claimed 
that  there  were  but  218|  acres  instead  of  400  acres,  as  had 
been  fraudulently  represented  to  him  by  vendors,  and  that 
he  was  entitled  to  an  abatement  of  the  price  in  the  propor- 
tion of  400  to  218|.  The  decree  of  the  court  was  in  favor 
of  the  defendant.  And  the  plaintiffs  procured  an  appeal 
and  supersedeas  from  one  of  the  judges  of  this  court. 

Opinion  states  the  case  in  full. 

White  &  Oarnett  and  C.  H.  Causey ,  for  the  appellants. 

Thos.  Tabb,  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellants  are  the  owners  of  a  certain  tract  of  land 
in  the  county  of  Nansemond,  which  they  advertised  for 
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sale  in  a  newspaper,  published  in  the  city  of  Norfolk,  De- 
cember 17,  1880,  as  300  or  400  acres  of  timber  land,  con- 
taining some  millions  of  feet  of  original  growth  timber, 
very  low;  and  afterwards  the  same  was  advertised  by 
general  auctioneers  of  Norfolk  city  in  the  same  newspaper 
as  400  acres  of  timbered  land,  etc.  On  the  second  day  of 
February,  1881,  the  land  was  offered  for  sale,  at  public 
auction,  to  the  highest  bidder,  but,  there  being  no  satisfac- 
tory bid  for  the  land,  the  same  was  withdrawn,  and  the 
sale  discontinued;  but,  upon  suggestions  from  timber  men 
present  as  timber  buyers,  the  timber  on  the  said  land  was 
offered  for  sale,  and,  after  a  time,  there  being  several  bid- 
ders, the  timber  was  sold  to  the  appellee  at  the  price  of 
$3,000,— $500  in  cash,  the  residue  of  the  purchase  money 
to  be  paid  in  18  months,  the  same  to  be  paid  at  the  rate  of 
$1  per  log  until  the  whole  purchase  money  had  been  paid, 
and  the  purchaser  to  have  four  years  to  remove  the  timber 
from  the  said  land. 

The  purchaser  proceeded,  after  some  delay,  to  cut  the 
timber,  and  in  June,  1882,  the  appellants  filed  their 
bill  to  enjoin  and  restrain  the  said  purchaser  from  re- 
moving a  raft  of  logs  before  he  paid  $1  per  log  for  the 
same,  alleging  that  he  had  removed  another  large  raft 
of  logs  before  that  time,  containing  (J 70  logs,  for  which  he 
had  not  paid  $1  per  log,  as  agreed.  The  purchaser  answered 
and  set  up  as  defense  that  the  land  from  which  the  timber 
vxis  C7jt  did  not  contain  400  acres,  but  only  218|  acres,  and 
that  he  was  therefore  entitled  to  a  pro  rata  abatement  in 
the  cost  of  the  wood.  That  is,  that  the  amount  he  was 
justly  bound  to  pay  bore  to  the  amount  he  agreed  to  pay 
for  the  timber,  to-wit :  $3,000,  the  same  proportion  that  218f 
bore  to  400.  The  plaintiffs  insisted  that  they  had  not  sold 
him  any  land  of  any  quantity,  but  the  timber  upon  a 
certain  tract  of  land,  within  designated  boundaries,  which 
were  personally  shown  to  him,  and  distinctly  set  out  in  the 
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written  agreement  entered  into  between  them  at  the  time 
of  the  sale.  Evidence  was  taken  in  the  form  of  deposi- 
tions, and  the  cause  was  matured  and  came  on  for  hearing 
February  21, 1885,  when  the  circuit  court  sustained  the  pre- 
tension of  the  defendant.  Cake,  and  held  that  the  represen- 
tation of  the  plaintiffs  that  the  land  contained  400  acres 
was  the  inducement  to  the  purchase  of  the  lumber,  and 
abated  the  purchase  money  from  $3,000,  the  agreed  price, 
to  $1,640.63,  as  the  purchase  price  of  the  wood  and  timber. 
Whereupon  the  plaintiffs  appealed. 

The  circuit  court,  and  the  counsel  who  represented  the 
appellee  here,  base  their  insistance  upon  the  principles 
settled  in  the  courts  as  the  mea^sure  of  coiapensation  in 
cases  of  mistake  as  to  quantity  in  the  sale  of  lands,  when 
the  parties  contract  for  the  payment  of  a  gross  sum  for  a^ 
tract  or  parcel  of  land  upon  an  estimate  of  a  given  quan- 
tity, which  Influences  the  price  agreed  to  be  paid,  when  the 
proper  relief  is  to  set  aside  the  contract,  or  to  give  a  just 
compensation,  such  as  will  plac^  the  parties  in  the  same 
relative  situation  in  which  they  would  probably  have 
placed  themselves  if  the  true  state  of  the  facts  had  been 
known  when  they  made  the  agreement,  which  are  set  forth 
in  the  leading  cases  of  Blessing  v.  Beatty^  1  Rob.  (Va.)  287^ 
opinion  of  Baldwin,  J.,  and  the  cases  cited,  and  also  the 
case  of  Tost  v.  Mallicoie,  77  Va.  610.  But  these  principles 
have  no  application  to  a  case  like  this.  There  is  no  sale  of 
any  quantity  of  land.  The  sale  is  of  a  lot  of  timber.  There 
is  no  estimate  of  the  quantity,— all  the  timber  within  cer- 
tain boundaries  is  sold.  It  is  more  to  be  likened  to  a  case 
where  the  parties  by  agreement  make  the  estimated 
quantity  conclusive  by  stipulating  to  dispense  with  a  sur- 
vey, and  to  be  governed  in  all  events  by  the  given  estimate 
which  makes  the  sale  a  sale  in  gross,  a  contract  of  hazard, 
and  necessarily  excludes  the  interposition  of  a  court  of 
equity  upon  the  ground  of  mistake.    A  sale  in  gross,  when 
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applied  to  the  thing  sold,  means  a  sale  by  the  tract,  with- 
ont  regard  to  quantity,  and  in  that  sense  is  ex  vi  termini  a 
contract  of  hazard.    Hussell  v.  Keeran,  8  Leigh,  9. 

It  is  insisted  here  by  the  appellee,  further,  that  the  con- 
tract was  procured  by  the  fraud  of  the  plaintiffs  in  falsely 
representing  the  quantity  of  land  within  the  designated 
boundaries  where  the  timber  was  growing.  It  may  be  ad* 
mitted  that  fraud  renders  all  contracts  voiddble  ab  initio j 
both  at  law  and  in  equity.  No  man  is  bound  by  a  bargain 
into  which  he  has  been  deceived  by  fraud,  because  assent 
is  necessary  to  a  valid  contract,  aiid  there  is  no  real  assent 
when  fraud  and  deception  have  been  used  as  instruments 
to  coTvtrdl  the  will  and  influence  the  assent.  Although  fraud 
has  been  said  to  be  every  kind  of  artifice  employed  by  one 
person  for  the  purpose  of  deceiving  another,  courts  have 
refrained  from  any.  attempt  to  define  with  exactness  what 
constitutes  a  fraud,  it  being  so  subtle  in  its  nature,  and  so 
protean  in  its  disguises,  as  to  render  it  almost  impossible 
to  give  a  definition  which  fraud  would  not  find  means  to 
evade.  Each  case  must  depend  upon  its  own  circuihstances. 
But  there  are  some  elements  essential  to  constitute  fraud 
which  will  presently  be  considered  in  their  application  to 
the  circumstances  of  this  case. 

The  vendors  of  this  timber  advertised  the  same  in  a 
newspaper  of  wide  circulation  to  attract  buyers.  The 
vendee,  as  well  as  others,  who,  like  himself,  attended  the 
sale,  and  made  bids  for  the  timber,  went  upon  the  land 
where  the  timber  was  growing,  and  was  shown  through 
the  woods,  until  he  expressed  himself  satisfied.  He  was 
an  experienced  lumberman,  and  had  for  years  operated 
a  saw-mill  in  the  town  of  Hampton.  He  at  the  sale  de- 
manded to  know  the  quantity  of  the  timber,  he  having 
declined  to  buy  the  land  when  that  was  offered.  The 
auctioneer  did  not  know,  and  referred  him  to  the  vendor 
then  present,  who  did  not  know,  he  said,  the  quantity  of 
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timber^  but  experienced  lambermen  had  estimated  2,000,000 
feet  to  be  there.  He  expressed  himself  satisfied,  and  went 
on  to  compete  for  the  timber,  and,  when  it  was  knocked 
down  to  him,  he  was  congratulated  by  his  neighbor  and 
fellow  lumberman  and  bidder,  who  handed  him  then  and 
there  a  paper,  which  contained  important  facts.  This 
neighbor  had  been  upon  the  land,  had  been  shown  through 
the  timber,  and  had  insisted  upon  knowing  the  quantity  of 
land,  and  the  vendor,  not  knowing,  had  referred  him  to  a 
neighbor,  and  an  old  county  surveyor,  who  knew  all  about 
the  land  in  question.  Upon  application,  this  county  sur- 
veyor had  furnished  a  statement  of  the  quantity  of  land  as 
225  acres,  and  grouped  the  large  trees  on  the  plat  and  the 
wood  defined  as  "  old  field/'  This  paper,  containing  this 
detailed  statement  about  this  land,  was  the  paper  placed 
in  the  hands  of  the  purchaser,  before  he  left  the  auction- 
house  and  before  he  signed  the  contract.  He  nevertheless 
went  out  to  a  lawyer's  office,  and  executed  the  contract  of 
purchase,  by  which  he  bound  himself  to  pay  $3,000  for  this 
timber,  and  to  pay  $500  in  cash,  and  the  residue  of  the  en- 
tire purchase  money  within  18  months,  and  to  pay  one  dol- 
lar per  log  for  the  timber  as  it  was  removed,  until  $3,000 
had  been  thus  paid.  He  waited  a  year  before  he  commenced 
to  cut,  and  carried  oflf  the  logs  without  paying  for  them^ 
and  was  about  to  carry  oflf  another  large  raft  of  them  when 
he  was  stopped  by  legal  proceedings.  There  was  a  consent 
decree,  by  which  he  was  allowed  to  go  on  to  remove  the 
logs  upon  depositing  the  money  for  the  timber  in  bank  as 
it  was  removed ;  he  stopped  cutting  altogether,  and  sold  the 
residue  to  another  person  for  $600,  and  then  seeks  to  avoid 
his  contract  by  paying  but  little  over  50  per  cent,  of  the 
purchase  money,  upon  the  ground,  not  that  he  had  been  in- 
jured, or  that  the  consideration  had  failed,  (for  he  admits 
that  he  had  cut  5,000  or  6,000  logs  off  this  land  before  he 
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sold,)  but  upon  the  ground  that  he  was  deceived  as  to  the 
quantity  of  the  land. 

There  is  not  only  no  proof  that  the  quantity  of  timber 
fell  short  of  the  estimation,  but  the  inference  from  the  tes- 
timony is  that  enough  was  left  on  the  land  by  Cake  to  have 
equaled  the  estimation.  Cake  claimed  to  be,  and  was 
doubtless,  acting  on  his  own  judgment,  and  by  the  advice 
of  counsel.  Under  the  foregoing  circumstances,  can  he  pre- 
tend to  have  been  deceived  by  the  alleged  false  representa- 
tions about  the  quantity  of  land  ?  It  is  an  essential  element 
of  faud  that  the  artifices  used  to  deceive  were  successful 
in  that  regard.  If  he  did  not  know  the  truth  about  this 
land,  he  said  he  did,  and  he  certainly  had  the  truth  placed 
in  his  hands  and  under  his  eyes  at  the  very  instant  of  time 
when  he  had  use  for  it,  if  at  all.  It  is  too  clear  for  argu- 
ment that  when  Cake  signed  this  contract  he  knew  per- 
fectly well  the  quantity  of  land  contained  within  the  de- 
si^ated  boundaries,  and  that  he  was  not  deceived  by  the 
description  *'  400  acres,  more  or  less.^'  It  has  been  said  by 
a  distinguished  writer  on  this  subject :  "  However  false  and 
dishonest  the  artifices  or  contrivances  may  be  by  which 
one  man  may  attempt  to  induce  another  to  contract,  they 
do  not  constitute  a  fraud  if  that  other  knows  the  truth  and 
sees  through  the  artifices  or  devices.  Havd  enim  decipitur 
qui  sett  86  dedpi.  If  a  contract  is  made  under  such  cir- 
cumstances, the  inducement  or  motive  for  the  making  it  is 
ez  concessio,  not  the  false  or  fraudulent  representations, 
which  are  not  believed,  but  some  other  independent  mo- 
tive." Benj.  Sales,  338.  But  what  right  of  action  can 
accrue,  although  there  be  fraud,  unless  there  be  damage  ? 
For,  as  was  said  by  Croke,  J.,  in  Baily  v.  Merrill,  3  Bulst. 
96,  and  quoted  approvingly  by  BuUer,  J.,  in  the  leading 
case  of  Paslej/  v.  Freeman,  "  fraud  without  damage,  or 
damage  without  fraud,  gives  no  cause  of  action.'^  3  D.  & 
£.  51,  and  2  Smith's  Lead.  Cas.    In  general,  when  an  article 
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is  offered  for  sale,  and  is  open  to  the  inspection  of  the  pur- 
chaser, the  common  law  does  not  permit  the  latter  to  com- 
plain that  the  defects,  if  any,  of  the  article  are  not  pointed 
out  to  him.  The  rules  are  caveat  emptor  and  simplex 
commendatio  non  dbligat.  The  buyer  is  always  anxious 
to  buy  as  cheaply  as  he  can,  and  is  sufficiently  prone  to 
find  imaginary  fault  in  order  to  get  a  good  bargain,  and  the 
vendor  is  equally  at  liberty  to  praise  his  merchandise  in 
order  to  enhance  its  value,  if  he  abstain  from  a  fraudulent 
representation  of  facts,  provided  the  buyer  have  a  full  and 
fair  opportunity  of  inspecting  it. 

But,  if  all  which  has  gone  before  were  otherwise,  the 
case  would  still  be  with  tlie  appellants  upon  another 
principle.  It  is  this:  However  the  buyer  may  have  been 
imposed  upon  by  the  fraud  of  the  vendor,  the  contract  is 
voidable  only,  not  void;  and  if,  after  discovery  of  the 
fraud,  he  acquiesces  in  the  sale  by  express  words,  or  by 
any  unequivocal  act,  such  as  treating  the  property  as  his 
own,  his  election  will  be  determined,  and  he  cannot  after- 
wards reject  the  property.  Mere  delay  may  have  the  same 
effect,  if  the  circumstances  of  the  vendor  have  changed. 
Oatlett  V.  Fleming  J  1  Adol.  &  E.  40;  C  lough  v.  London  & 
JSr.  W.  Up.  Co,,  L.  R.  7  Exch.  26;  Haycrajt  v.  Creasy,  2 
East.  92.  The  party  defrauded  does  not  lose  his  right  to 
rescind  because  the  contract  has  been  partly  executed 
and  the  parties  cannot  be  fully  restored  to  their  former 
position;  but  he  must  do  so  as  soon  as  circumstances  per- 
mit, and  roust  not  go  on  with  the  contract  after  the  dis 
covery  of  the  fraud,  so  as  to  increase  the  injury  necessarily 
to  be  caused  to  the  fraudulent  party.  Masson  v.  Bovet,  1 
Denio,  69.  If  he  rescind  on  the  ground  of  fraud,  he  must 
do  so  upon  discovery  of  the  fraud.  Saratoga  H.  H,  v.  How, 
24  Wend.  74;  Selway  v.  Fogg,  5  Mees.  &  W.  83. 

In  this  case  the  appellee,  Cake,  discovered  what  he  sets 
up  as  fraud  certainly  before  he  executed  the  contract,  and 
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probably  while  on  the  land,  before  the  sale ;  for  he  says 
that  the  vendor  kept  getting  lost  in  the  woodSy  and  bring- 
ing him  oat  at  the  largest  timber  every  time,  which  at 
least  pat  him  on  inquiry.  He  knew  the  quantity  of  land 
before  he  paid  a  dollar  or  cut  a  single  tree;  but  he  seems 
to  have  acted  upon  some  erroneous  advice,  and  to  have 
possessed  himself  with  the  idea  that  the  erroneous  esti- 
jnate  of  the  quantity  of  land  had  put  the  vendors  entirely 
at  his  mercy;  so  he  cut  such  timber  as  he  wanted,  and  sold 
the  residue  as  his  own,  without  notice  or  consultation  with 
his  vendors;  and  although  he  cut  5,000  or  6,000  logs,  in- 
stead of  3,000,  he  refused  to  pay  for  the  same,  upon  the 
ground  that  he  had  been  deceived  in  the  quantity  of  land. 
It  is  a  just  inference  from  this  testimony  that  he  entered 
into  this  contract  without  the  intention  of  complying  with 
it;  and  one  witness  states  that,  when  the  writ  was  served 
on  him,  he  said  he  knew  all  the  time  the  quantity  of  land, 
but  that  he  had  acted  under  the  advice  of  counsel.  This 
he  denies,  and  so  it  is  not  proved ;  but  his  whole  conduct 
in  the  case  indicates  that  he  was  influenced  by  some  similar 
consideration.  He  certainly  dealt  with  his  vendor  at  arm's 
length,  and  upon  the  fullest  information.  He  has  availed 
himself  to  the  last  stick  of  what  he  bought,  and  he  ought 
to  be  made  to  pay  for  what  he  thus  bought  at  the  price  he 
agreed  to  pay.  Otherwise  he  will  be  allowed  to  do  to  his 
vendor  what  he  so  loudly  deprecates  as  to  himself, — 
operate  a  fraud  upon  him.  He  has  waived  by  his  conduct 
in  the  premises  all  claim,  if  any  he  had,  to  relief. 

It  follows  that  the  decree  of  the  circuit  court  of  Nanse- 
mond  appealed  from  is  wholly  erroneous,  and  must  be  re- 
versed and  annulled. 


Decree  reversed. 
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Fleming  v.  Kelly  and  als. 

March  10th,  1887. 

Adsen^—hEwiSj  P. 

1.  '^MA.s^Construclion^Case  at  Bar, —T^sidXor  by  his  will  gave  to  his 
mother  $1,000  in  cash  and  a  life-interest  in  a  certain  house  and  lot ;  to 
his  wife,  besides  what  comes  to  her  by  right  of  dower^  $2,000  in  cash 
and  his  watch ;  to  his  daughter  all  the  rest  of  his  estate,  real  and  per- 
sonal. By  codicil  he  revoked  so  much  of  his  will  as  gave  his  mother 
the  life-interest,  and  in  lieu  thereof  gave  her  $260  per  annum  (to  be  paid 
from  the  money  for  which  the  house  is  rented) ;  and  directed  that  his 
wife  and  daughter  should  occupy  and  control  it,  subject  to  said  rental 
to  be  paid  out  of  the  personal  or  other  estate  of  his  wife. 
Held  : 

The  wife  and  daughter  were  entitled  to  occupy  the  house  and  lot 
during  the  continuance  of  the  annuity  to  testator's  mother ;  upon 
the  death  of  his  daughter,  living  his  wife,  the  wife  is  entitled  to 
occupy  it  during  the  continuance  of  said  annuity ;  after  the  cessa- 
tion of  the  annuity  by  the  death  of  his  mother,  the  house  and  lot 
is  to  belong  to  the  daughter  under  the  will,  or  those  claiming 
under  her,  subject  by  law  to  the  dower  right  of  the  wife,  until  that 
has  been  satisfied  in  full  by  the  assignment  of  dower,  as  the  law 
directs,  in  this  or  other  real  estate  of  the  testator. 

Appeal  from  decrees  of  circuit  court  of  city  of  Lynchburg^ 
entered  on  25tli  January,  1884,  and  on  12th  November,  1885,. 
respectively,  in  a  suit  wherein  Mary  Koberta  Fleming,  an 
infant,  who  sues  by  George  W.  Fleming,  her  father  and 
next  friend,  and  said  George  W.  Fleming,  in  his  own  rights 
are  plaintiffs,  and  John  Kelly  and  Elizabeth  A.,  his  wife^ 
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Nancy  Morrissey,  and  James  M.  Casey  as  executor  of 
James  Morrissey,  deceased,  are  defendants.  •  The  decrees^ 
were  adverse  to  the  plaintiffs  and  they  appealed  to  thia 
court. 

Opinion  states  the  case. 

Ji.  O.  H.  Kean  and  8.  Oriffin^  for  the  appellants. 

Kirkpairick  &Blackfordy  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  here  is  concerning  the  true  construction 
of  the  will  of  James  Morrissey,  deceased.  The  said  James 
Morrissey  died  in  1868,  leaving  surviving  him  his  widow,  Eli- 
zabeth A.  Morrissey,  and  an  infant  daughter  and  only  child , 
Mary  Roberta  Morrissey,  and  his  mother,  Nancy  Morrissey, 
all  of  whom  are  beneficiaries  under  his  will.  The  provis- 
ions of  his  will,  necessary  to  be  considered,  are  as  follows: 
By  the  will  he  gave  his  mother  $1,000  in  cash,  and  a  life- 
interest  in  a  certain  house  and  lot  situated  in  the  city  of 
Lynchburg,  at  the  corner  of  Eleventh  and  Main  streets. 
To  his  wife,  besides  what  comes  to  her  by  right  of  dower, 
$2,000  in  cash,  and  his  watch.  To  his  daughter  he  gave  all 
the  rest  of  his  estate,  real  and  personal.  The  will  was 
dated  the  seventeenth  of  December,  1867.  On  the  next  day 
there  was  a  codicil,  by  which  he  provided  for  the  succes- 
sion, upon  the  contingency  of  his  daughter  dying  under 
age,  to  his  mother,  if  living,  and,  if  not,  to  his  brothers 
and  sisters.  On  the  sixth  of  July,  1868,  there  was  another 
codicil,  charging  the  legacy  left  his  wife  upon  his  whole 
estate,  real  and  personal.  And  on  the  ninth  day  of  July, 
1868,  there  was  a  codicil  executed  by  which  he  provides: 
"(1)  I  do  hereby  revoke  so  much  of  item  second  in  said 
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will  as  gives  to  my  mother,  Mrs.  N.  Morrissey,  a  life-Interest 
in  my  house  and  lot,  situated  in  the  city  of  Lynchburg,  at 
the  corner  of  Eleventh  and  Main  streets.  In  lieu  thereof 
I  leave  to  my  mother,  Mrs.  N.  Morrissey,  the  sum  of  two 
hundred  and  fifty  dollars  per  annum,  (to  be  paid  from  the 
money  for  which  the  house  is  rented,)  for  her  natural  life; 
and  it  is  my  will  that  my  wife,  Elizabeth  Ann  Morrissey, 
and  my  child,  Mary  Roberta  Morrissey,  shall  occupy  and 
control  the  said  property,  subject  to  the  aforesaid  annual 
rental  of  two  hundred  and  fifty  dollars,  to  be  paid  to  my 
mother  out  of  the  proper  personal  or  other  estate  of  my 
wife,  Elizabeth  Ann  Morrissey."  The  whole  controversy 
in  this  case  is  concerning  this  provision,  which  is  set  out  in 
full.  The  testator  died  soon  after  the  execution  of  this 
•codicil,  and  his  will,  with  the  codicils  attached,  was  ad- 
mitted to  probate  on  the  fourth  of  August,  1868,  following. 
The  wife  married  the  appellee,  Kelly,  in  October,  1869,  and 
the  daughter  lived  with  them  at  the  house  on  the  corner 
of  Eleventh  and  Main  streets  (which  had  been  the  home  of 
the  testator,  and  was  their  home)  until  October  17,  1878, 
when  she  married  the  appellant,  Fleming,  and  moved 
away,  and  died  in  July,  1879,  leaving  one  child,  Mary 
Roberta  Fleming,  who,  after  her  mother's  death,  has  had 
her  home  for  two  years  with  her  grandmother,  Mrs.  Kelly, 
The  house  on  the  comer  of  Eleventh  and  Main  streets  is 
used  for  a  store  in  the  lower  story,  and  for  a  residence  in 
the  upper.  It  was  used  in  botlj  capacities  by  the  testator  in 
his  life-time,  and  has  been  so  used  by  his  wife  and  her 
husband  since  that  time. 

On  the  twenty-fifth  of  January,  1884,  the  suit  was  insti* 
tued  by  the  said  Fleming  in  his  own  right  and  as  guardian 
and  next  friend  of  his  infant  child,  by  filing  the  bill  in 
term,  the  answer  of  the  defendants  being  simultaneously 
filed,  and  the  case  was  docketed  and  heard  as  a  friendly 
suit  for  the  construction  of  the  will  of  the  testator,  James 
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Morrissey,  deceased,  when  the  court,  proceeding  to  constrae 
the  will,  held  that  the  house  and  lot  on  the  comer  of 
Eleventh  and  Main  streets  was  charged  with  the  annuity  of 
J260  to  Mrs.  N.  Morrissey,  out  of  the  rents  of  the  said  house ;. 
and  that  the  wife  of  the  testator,  Elizabeth  A.,  and  his 
daughter,  Mary  Roberta,  then  deceased,  were  entitled  to- 
the  residue  of  the  issues  and  profits  arising  from  said  prop- 
erty; and  that,  at  the  death  of  Mrs.  N.  Morrissey,  the  said 
property  was  to  pass  to  the  daughter  under  the  residuary 
clause  of  the  will,  and  so  decreed ;  and,  further,  that  the  said 
wife,  Elizabeth  A.,  was  entitled  to  dower  in  all  the  real 
estate  of  which  her  husband  died  seized ;  appointed  com- 
missioners to  lay  off  and  assign  the  same,  and  make  report ;. 
and  directed  one  of  the  commissioners  in  chancery  of  the^ 
court  to  take  an  account  of  the  rents  and  profits  of  the^ 
house  and  lot  since  the  termination  of  the  joint  occupancy 
thereof  by  the  mother,  wife,  and  child  of  James  Morrissey, 
deceased. 

On  the  nineteenth  of  November  following,  John  Kelly 
and  wife  filed  their  petition  for  a  rehearing  of  the  said 
decree,  setting  forth  as  error  the  decree  for  an  account 
of  rents  and  issues  of  the  iouse  and  lot  on  Eleventh  an* 
Main  streets  after  the  termination  of  the  joint  occupancy 
of  the  mother  and  child ;  claiming  that  the  said  house  and 
lot  was  intended  as  a  home  for  his  family,  to  be  used  as^^ 
such,  subject  to  no  other  charge  than  the  annual  rent  to  be 
paid  to  the  mother  of  the  testator  out  of  the  personal  estate 
of  the  wife.  The  court  reheard  the  said  decree,  and,  on  the 
twelfth  day  of  November,  1886,  rendered  a  decree,  by  which 
the  first  decree  was  declared  to  be  erroneous,  so  far  as  it 
construes  the  will  of  James  Morrissey  and  the  codicils  at- 
tached, and  held  that  the  wife  and  daughter,  under  the  said 
will,  were  to  hold  this  house  and  lot  during  their  lives  as^ 
joint  tenants,  which  interest  would  not  determine  on  the 
death  of  Mrs.  N.  Morrissey,  and  so  decreed,  setting  aside- 
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the  decree  of  January,  1884,  so  far ;  held  that  the  wife, 
Elizabeth  A.,  was  entitled  to  dower  in  this  house  and  lot, 
in  addition  to  this  life  interest,  which  was  devised  to  her 
by  the  will ;  that  the  wife  was  to  be  charged  with  rents 
in  the  property  on  Eleventh  and  Main  streets  before  her 
dower  was  assigned  therein,  and  that  she  was  liable  for 
these  rents,  although  she  had  not  occupied  the  property  to 
the  exclusion  of  her  daughter,  and  allowed  credit  to  the 
occupants  of  the  house  for  certain  amounts,  in  the  nature  of 
repairs  to  the  property ;  and  disallowed  all  charges  for  re- 
modelling and  additions.  The  real  estate  of  the  testator 
was  valued  at  $13,050;  the  house  and  lot  in  question  at 
$5,000.  The  personal  estate  is  stated  jto  be  large,  but  the 
record  does  not  show  the  amount,  and  there  is  no  contro- 
versy concerning  it,  the  legacies  having  been  all  paid. 

The  appellant,  Fleming,  by,  etc.,  appealed  from  these  de- 
<3ree8,and  assigns  as  errors  (1)  that  the  decree  of  January, 
1884,  was  erroneous  in  confining  the  account  of  rents  and 
profits  from  the  time  when  the  joint  occupancy  of  mother 
and  daughter  terminated ;  (2)  that  the  court  erred  in  setting 
aside  so  much  of  the  decree  of  January,  1884,  by  the  decree 
of  November,  1885,  as  held  that  the  interest  of  the  wife 
terminated  with  the  life  of  Mrs.  N.  Morrissey,  the  annui- 
tant; (3)  that  the  decree  of  January,  1884,  directed  an  as- 
signment of  dower  to  the  widow  in  all  the  real  estate ;  (4) 
that  the  court  erred  in  allowing  the  occupants  of  the  house 
for  repairs,  etc.,  in  the  decree  of  November,  1885.  The  ap- 
pellees assign  error  in  both  decrees,  both  that  of  January, 
1884,  and  that  of  November,  1885,  in  construing  the  will  in 
each  as  has  been  set  forth. 

The  first  and  main  question  to  be  settled  in  this  case  is, 
what  is  the  meaning  of  the  stated  provision  in  the  codicil 
revoking  the  second  item  of  the  will  ?  It  will  be  remem- 
bered that,  by  the  third  item  of  the  will,  the  testator  gave 
his  wife  a  legacy  of  $2,000  and  his  watch,  in  addition  to 
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what  she  was  entitled  to  by  right  of  dower ;  and  that,  by 
the  first  item  of  the  first  codicil,  he  had  provided  for  the  suc- 
cession to  his  mother  or  his  brothers  and  sisters,  as  the  sur- 
vivorship should  determine,  in  the  event  of  his  daughter 
dying  in  infancy ;  that  by  the  seventh  item  of  the  will  he 
had  left  the  residue  of  the  estate  to  his  daughter.  There 
is  no  reference  to  these,  nor  any  indication  of  any  change 
of  purpose  as  to  these,  to  be  found  in  the  third  codicil. 
The  first  item  in  the  third  codicil  professes  to  revoke  the 
second  item  of  his  will  so  far  as  it  gave  to  his  mother,  Mrs. 
N.  Morrissey,  a  life-interest  in  the  house  and  lot  on  Main 
and  Eleventh  streets,  and  provides,  in  lieu  of  that,  as  fol- 
lows :  "  In  lieu  thereof  I  leave  to  my  mother,  Mrs.  N.  Mor- 
rissey, the  sum  of  two  hundred  and  fifty  dollars  per  annum, 
to  be  paid  from  the  money  for  which  the  house  is  rented, 
for  her  natural  life.^'  There  can  be  no  dispute  as  to  how 
long  this  x>art  of  the  codicil  is  intended  to  operate ;  it  is 
expressly  limited  to  the  life  of  his  mother.  He  then  pro- 
ceeds to  provide  how  and  by  whom  this  annuity  is  to  be  paid, 
and  says  further :  "  And  it  is  my  will  that  my  wife,  Eliza- 
beth Ann  Morrissey,  and  my  child,  Mary  Roberta  Morris- 
sey, shall  occupy  and  control  the  said  property,  sviject  to 
the  aforesaid  annual  rental  of  two  hundred  and  fifty  dol- 
lar sP  How  was  this  to  be  paid,  and  by  whom  ?  The  testa- 
tor provides  :  "  To  he  paid  to  my  mother  out  of  the  proper 
personal  or  other  estate  of  my  wifCy  Elizabeth  Ann  Mor- 
risseyP  That  this  control  and  occupancy  of  the  wife  and 
daughter  should  continue  as  long  as  the  rental  of  $250  was 
to  be  paid,  is  obviously  the  intention  of  the  testator ;  for  he 
provides  that  they  should  so  occupy  and  control,  subject  to 
the  said  rental  of  $250.  This  can  be  paid,  and  was  intended 
to  be  paid,  to  the  mother  (and  it  is  expressly  so  provided) 
during  the  period  of  said  mother's  life.  If  it  was  intended 
that  this  control  and  occupancy  should  be  for  the  life  of 
the  mother  and' daughter,  as  the  circuit  court  holds  in  its 
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decree  of  November,  1886,  c^fter  the  deaih  of  the  mothety 
Mrs.  N.  Morrissey,  it  could  not  be  held  as  the  codicil  pro- 
vides, but  must  be  held  in  some  other  way.  No  word  in 
the  codicil  hints  at  any  other  holding  than  '^  sviQcct  to  the 
aforesaid  annual  rental  of  two  hundred  and  fifty  dol- 
lar sP  When  the  mother  dies,  and  they  do  not  control  and 
occupy  subject  to  this  rental,  if  they  hold  it,  by  what  pro- 
vision in  the  codicil,  and  how  are  they  to  hold  ?  This  ques- 
tion cannot  be  answered  from  any  prevision  in  the  codicil. 
There  is  no  provision  on  the  subject,  unless  we  go  outside^ 
of  the  codicil ;  and  I  think  we  are  not  at  liberty  to  go  out- 
side of  the  will  to  find  any  provision  concerning  it.  But 
the  codicil  being  now  silent,  the  mother  being  dead,  we 
will  look  to  the  whole  will  to  determine,  if  possible,  what 
was  the  intention  of  the  testator  when  the  codicil  had  been 
fully  operated.  A  part  of  the  will  had  been  revoked  by 
this  codicil.  What  part?  The  codicil  answers:  "I  do- 
hereby  revoke  so  much  of  item  2  in  said  will  as  gives  to 
my  mother,  Mrs.  N.  Morrissey,  a  Z(/fe-interest  in  my  house 
and  lot,  situate  in  the  city  of  Lynchburg,  at  the  comer  of 
Eleventh  and  Main  streets."  This  is  all  that  is  revoked. 
The  provision  in  lieu  thereof  we  have  seen.  The  legacies 
provided  for  by  the  will  have  been  fully  paid.  How  is  this 
house  and  lot  on  Eleventh  and  Main  streets  to  be  held, 
after  the  expiration  of  the  provision  made  concerning  it  in 
the  codicil,  which  was  in  lieu  of  the  provision  of  the  will 
which  gave  it  to  the  mother  for  her  life  ?  The  will  must 
answer,  as  everything  belonging  to  the  testator  is  covered  by 
the  terms  of  that  instrument.  The  will  does  answer.  The 
wife  is  to  have  ?2,000  in  addition  to  her  right  of  dower.. 
This  is  what  the  will  says  as  to  the  wife.  She  had  a  dower- 
right  in  all  his  real  estate,  of  which  this  is  a  part.  When 
her  dower  rights  have  been  satisfied,  the  will  provides : 
"  All  the  rest  of  my  estate,  real  and  personal,  I  give  to  my 
daughter,  Mary  Roberta  Morrissey,"  etc.    The  answer  to- 
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this  question,  as  to  how  this  house  and  lot  on  Eleventh  and 
Main  streets  shall  be  held,  after  the  manner  of  holding  in 
the  codicil  has  been  fully  operated,  that  is,  *'  subject  to  the 
aforesaid  annual  rental  of  two  hundred  and  fifty  dollars, 
to  be  paid  to  my  mother,''  is :  The  said  real  estate  is  to 
belong  to  the  daughter  under  the  will,  or  those  claiming , 
under  her,  subject  by  law  to  the  dower-right  of  the  wife, 
until  that  has  been  satisfied  in  full  by  the  assignment  of 
dower,  as  the  law  provides,  in  this  or  other  real  estate  of 
the  testator. 

The  circuit  court  holds  that  the  widow  was  entitled  to 
dower  in  this,  and  also  one-half  interest  therein  for  her 
life,  as  joint  tenant.  This  is  a  construction  of  the  will 
wholly  unauthorized  by  the  terms  of  the  will  itself,  and  is 
clearly  erroneous ;  but,  perhaps,  was  logically  inevitable 
after  the  erroneous  determination  that  the  wife,  under  the 
terms  of  the  codicil,  took  a  life  interest  in  one-half  of  this 
house  and  lot,  although  the  will  had  provided  that  she  was 
to  have  $2,000  in  addition  to  what  the  law  gave  her.  In 
arriving  at  this  conclusion,  we  have  kept  in  view  the  well- 
understood  rules  which  must  govern  in  the  construction  of 
wills,  chief  among  which  is  that  the  intention  of  the  testa- 
tor must  be  looked  to  as  the  main  guide.  These  rules  have 
been  recently  stated  in  this  court  in  the  late  case  of  Han- 
dolph  V.  Wright,  81  Va.  608,  to  which  case  I  will  refer, 
with  the  cases  there  cited.  The  questions  concerning  the 
obligation  of  one  joint  tenant,  who  receives  more  than  his 
co-tenant,  have  been  recently  considered  by  this  court  in 
the  case  of  Paxton  v.  Gamewell,  82  Va.  But  in  the  view 
which  I  have  taken  of  this  case,  those  questions  do  not 
arise.  Having  determined  the  duration  of  this  "  occupa- 
tion and  control''  by  the  wife  and  daughter  of  this  prop- 
erty, this  question  remains  to  be  considered :  What  are  the 
rights  inter  sese  of  wife  and  daughter,  or  those  claiming 
under  the  latter,  the  joint  control  and  occui)ancy  having 
Vol.  Lxxxiu— 3 
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terminated  by  the  death  of  the  daughter,  and  the  mother, 
Mrs.  Nancy  Morrissey,  being  still  living?  Upon  what 
terms,  under  the  will  of  James  Morrissey,  must  the  wife 
occupy  and  control  the  property  until  the  death  of  her 
mother?  The  will  provides  that  she  shall  hold  it  subject 
to  the  annual  rental  of  $250,  to  be  paid  by  her  out  of  her 
proper  personal  or  other  estate. 

But  it  is  insisted  by  the  argument,  which  seeks  to  main- 
tain the  doctrine  of  joint  tenancy  held  by  the  circuit  court, 
that  this  is  unequal  and  unjust,  because  the  house  is  worth 
a  great  deal  more,— the  rent  of  the  store  and  the  residence 
above  being  seven  or  eight  hundred  dollars,  so  far  as  an 
estimate  of  value  goes,— and  that  she  should  account  to  the 
estate  of  the  daughter  for  one-half  of  the  surplus;  that  is, 
hold  it  subject  to  the  annual  rental  of  $250,  to  be  paid  to  the 
mother,  and  several  hundred  dollars  to  be  paid  to  somebody 
else.  There  is  no  authority  for  this  in  the  will.  The  will 
does  not  give  this  house  and  lot  to  the  wife  and  daughter 
for  their  own  lives,  nor  for  any  other  person's  life.  It 
directs  that  they  shall  occupy  and  control  it  for  a  stated 
purpose.  They  did  literally  do  so  as  long  as  the  daughter 
lived,  and,  she  being  dead,  she  cannot  occupy  and  control 
it  any  longer  for  that  or  any  other  purpose;  but  the  wife 
can  and  does  hold  it  for  this  purpose,  and  subject  to  that 
provision. 

Whether  the  charge  placed  on  the  house  and  lot  by  the 
testator  is  too  great  or  too  small  is  not  the  question.  He 
alone  had  a  right  to  fix  any  charge  upon  it,  and  he  alone 
could  determine  the  amount ;  and  that  he  intended  that 
this  should  be  the  exact  charge,  no  more  no  less,  is  obvious 
from  the  concluding  line  of  the  first  item  of  the  third 
codicil,  (he  had  already  provided  that  this  charge  should 
be  paid  from  the  money  for  which  the  house  rented  in  the 
first  part  of  the  said  first  item  of  the  third  codicil,)  "<o  be 
paid  to  my  mother  out  of  the  proper  personal  or  other 
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estate  of  my  wifCj  EUzaibeth  Ann  MorrUsey^^  having 
reference,  when  he  said  to  be  paid  from  the  money  for 
wliicli  the  house  is  rented,  to  the  renting  out  of  the  store 
room;  but,  as  that  might  not  be  rented  out  at  all,  he  adds, 
"to  be  paid  out  of  the  proper  personal  or  other  estate  of 
my  wife/'    His  object  and  intention  was  to  make  the 
annuity  to  his  mother  a  safe  provision,  entirely  secure,  as 
he  had  in  the  second  codicil  charged  the  $2,000  legacy 
given  to  his  wife  upon  his  whole  estate,  real  and  personal, 
to  make  that  entirely  safe.    If,  from  any  cause,  the  rent 
should  be  less  than  $250  for  this  house,  the  annuity  might 
fail ;  therefore  it  is  provided  that  it  should  be  paid  out  of 
his  wife's  proper  personal  or  other  estate.    If  the  store  and 
house  should  rent  for  less  than  $250,  would  there  be  any 
charge  upon  the  daughter's  estate  for    the    deficiency? 
There  would  be  none.    The  will  provides  none.    If  the 
store  and  house  should  rent  for  less  than  $250,  would  there 
be  any  charge  upon  the  wife  for  the  deficiency?    There 
would  be.    The  will  so  provides.    The  wife  might  refuse 
to  occupy,  and  no  other  person  might  rent,  and  the  prop- 
erty might  be  unproductive.    Would  the  annuity  fail  in 
such  case  to  the  mother  ?    Not  at  all.    The  wife  is  required 
by  the  will  to  pay  in  any  event.    Is  there  any  other  charge 
ux>on  her  if  she  d#es  occupy  and  control  it  ?    There  is  no 
other  under  the  will,  and  no  other  can  be  fixed  upon  her. 
The  testator  dedicated  this  property  to  the  payment  of  the 
annuity  to  his  mother,  and  provided  a  way  to  do  it  which 
would  not  probably  burden  his  wife  and  daughter,  and  not 
too  heavily  burden  their  property,  and  his  will  should  be 
enforced  by  the  courts  as  he  made  it.    The  decrees  com- 
plained of  and  appealed  from  here  are  erroneous,  and 
should  be  reversed  and  annulled,  and  a  decree  entered  re- 
manding the  cause  for  further  proceedings  and  final  decrees 
in  accordance  with  the  foregoing  views. 

Decrees  bevebsed. 
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Pettit  v.  Co\^TaERD. 
March  10th,  1887. 
Adsenf—LEVJiSj  P. 

1.  Practice  at  Common  Law — Appeal  from  County  Court, — On  reversal  or 

affirmance  of  judgment  of  county  court  the  cause  must  be  retained  in 
circuit  court  and  not  remanded,  except  by  consent,  or  for  cause,  which 
consent  or  cause  must  be  stated  in  the  remanding  order.  Code  1873, 
ch.  178,  \  6.    Smith  v.  Hutchinson^  78  Va.  683. 

2.  Idem — Unlawful  Detainer-^Notice — Case  at  Bar. — C.  purchases  and  re- 

ceives possession,  but  no  conveyance,  of  land  from  M.,  whc^  later,  con- 
veys same  to  P.    The  latter  brings  unlawful  detainer  against  C.  with- 
out notice  to  her  to  surrender  it. 
Held: 

The  action  cannot  be  maintained.    The  n(ftice  is  essential.     Twy- 
man  v.  Hawley,  24  Gratt.  512. 

3.  Idem — Statute  of  Limitation — Case  at  Bar. — Where  in  unlawful  detainer 

plaintiff  fails  to  prove  that  defendant  has  not  unlawfully  held  possession 
of  the  land  for  three  years  or  more  before  the  commencement  of  the 
action,  he  cannot  recover.     Code  1873.  ch.  139,  ?1- 

Error  to  two  judgments  of  circuit  court  of  Fluvanna 
county,  rendered  April  16th,  1884,  and  April  15th,  1885,  in 
an  action  of  unlawful  detainer  brought  by  Samuel  S.  Pettit, 
trustee  for  Lucy  A.  Pettit,  against  Eliza  Cowherd,  upon 
error  to  two  judgments  which  had  been  previously  rendered 
in  said  action  by  the  county  court  of  said  county,  and  re- 
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versing  the  said  last  named  judgments  whlcli  were  in  favor 
of  the  plaintiff  therein.  From  the  said  judgments  of  the 
circuit  court,  on  points  contained  in  the  record,  Pettit 
obtained  a  writ  of  error  and  supersedeas.  Opinion  fully 
states  the  case. 

W.  B.  PettU,  for  the  plaintiff  in  error. 

•71  J.  A.  Powell,  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  two  judgments  of  the  circuit  court  brought  under 
review  were  rendered,  one  on  the  fifteenth  day  of  April, 
1884,  and  the  other  on  the  fifteenth  day  of  April,  1885,  both 
in  the  same  action,  and  involving  but  one  issue,  to-wit:  the 
right  of  the  possession  of  the  lot  of  land  in  question.    The 
record  of  the  first  trial  shows  that,  When  the  cause  was 
called  for  trial  in  the  county  court,  upon  the  issue  joined 
upon  the  plea  of  *^not  guilty,"  the  whole  matter  of  law  and 
fact  was  submitted  to  the  court,  both  parties  having  waived 
a  jury,  when  the  plaintiff,  Samuel  S.  Pettit,  trustee,  intro- 
duced a  deed,  duly  executed  and  acknowledged,  for  record, 
by  which  F.  J.  Mahoney  and  wife  conveyed  to  him  the 
fee-simple  title  to  the  lot. of  land  described  in  the  sum- 
mons and  in  the  said  deed,  and  stated  that,  as  defendant's 
counsel  admitted  that  the  defendant  claimed  the  said  lot 
in  controversy  under  a  parol  contract  for  the  purchase 
thereof  from  said  Mahoney,  under  which  contract  the  said 
defendant  had  taken  possession,  he,  the  plaintiff,  would 
not  introduce  any  further  evidence,  and  rested  his  cause 
there.    The  defendant's  counsel  then  offered  to  introduce 
the  deposition  of  the  defendant;  to  the  introduction  of 
which  the  plaintiff  excepted,  on  the  ground  that  the  de- 
fendant had  admitted  that  the  alleged  contract  was  not  in 
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writing,  and  thsit  parol  evidence  was  not  competent  in  tliis 
action,  which  said  exception  the  court  sustained,  and  ex- 
cluded the  said  deposition.     Thereupon  the   defendant 
moved  the  court  to  dismiss  the  action,  because  the  plain- 
tiff had  not  shown  that  the  defendant,  within  three  years 
from  the  date  of  the  summons  in  this  action,  had  held  un- 
lawful possession  of  the  said  lot,  and  that  the  plaintiff  had 
not  shown  any  demand  or  notice  to  the  defendant  for  the 
possession  of  the  said  lot   before  the  institution  of  the 
action ;  which  said  motions  the  court  overruled,  and  the 
defendant  excepted ;  whereupon  the  court  gave  judgment 
in  favor  of  the  plaintiff  for  the  possession  of  the  lot  in  con- 
troversy, with  costs.    To  this  judgment  of  the  county  court 
a  writ  of  error  and  supersedeas  was  allowed  by  the  circuit 
court;  and,  upon  the  trial  of  the  appeal  in  the  said  circuit 
court,  the  judgment  of  the  county  court  was  reversed  and 
annulled,  and  the  cause  remanded  to  the  said  county  court 
for  further  proceedings,  to  be  had  therein  according  to  the 
opinion  of  the  circuit  court  reversing  and  annulling  the 
same,  and  filed  with  the  papers  in  the  cause.    By  virtue 
of  this  remanding  order  of  the  circuit  court,  there  was  a 
second  trial  in  the  same  cause,  and  of  the  same  issue,  in 
the  county  court,  in  which  additional  and  material  evidence 
was  introduced  by  the  plaintiff,  and  a  verdict  was  rendered 
by  a  jury  for  the  plaintiff ;  upon  which  verdict  the  said 
county  court  gave  judgment  for  the  plaintiff,  after  over- 
ruling a  motion  of  the  defendant  to  set  the  verdict  aside 
and  to  dismiss  the  action.    To  this  judgment  there  was  a 
writ  of  error  and  supersedeas  allowed  by  the  circuit  court; 
and,  upon  the  trial  of  the  appeal  in  the  said  circuit  court, 
the  said  judgment  of  the  county  court  was  reversed  and 
annulled  by  an  order  or  judgment  entered  April  15,  1885, 
and  the  cause  was  retained  in  the  said  circuit  court  for 
further  proceedings. 
The  writ  of  error  and  supersedeas  awarded  by  one  of  the 
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judges  of  this  court  brings  both  of  these  aforesaid  judg- 
ments of  the  circuit  court  under  review  for  errors  assigned 
in  appellant's  petition.  Bat  the  appellee  insists  that  there' 
was  error  in  the  judgment  of  the  circuit  court,  rendered 
April  15,  1884,  remanding  the  cause  to  the  county  court. 
By  section  25,  ch.  178,  Code  1873,  it  is  provided :  "  When  any 
judgment,  decree,  or  order  of  a  county  court  is  reversed  or 
affirmed,  the  cause  shall  not  be  remanded  to  said  court  for 
further  proceedings,  but  shall  be  retained  in  the  circuit 
court,  and  there  proceeded  in,  unless,  by  consent  of  parties, 
or  for  good  cause  shown,  the  appellate  court  direct  other- 
wise." The  error  is  patent  upon  the  face  of  the  record.  It 
is  not  pretended  or  contended  that  either  party  to  the 
action  consented,  or  that  any  cause  was  shown  or  assigned 
by  the  court,  for  remanding  the  cause  to  the  county  court 
for  further  proceedings.  Both  the  remanding  order,  and 
the  opinion  of  the  court  filed  in  the  cause,  show  that  it  was 
simply  remanded  for  further  proceedings. 

In  Smith  v.  Hutchinson,  78  Va.  (3  Hansb.)  683,  Richard- 
son, J.,  delivering  the  opinion  of  this  court,  said:  "  We  do 
not  decide  that  the  circuit  court  should,  where  a  cause  is 
remanded  for  trial  in  the  county  court,  spread  in  its  order 
at  large  the  character  of  the  cause  shown  for  so  doing;  for 
to  do  so  would  in  many  cases  be  inconvenient,  and  would 
unnecessarily  cumber  the  record.  It  is  necessary  and 
proper,  however,  that  the  judgment  in  all  such  cases  show, 
either  that  it  was  done  for  good  cause  shown,  or  else  by 
agreement  of  the  parties.'* 

It  was  the  duty  of  the  circuit  court,  under  the  statute  as 
construed  by  this  court  in  the  case  of  Smith  v.  Hutchinson, 
supra,  to  have  retained  the  case  and  decided  it;  and  its 
order  remanding  it  to  the  county  court,  as  shown  by  the 
record,  was  illegal  and  void.  The  county  court,  under  this 
remanding  order,  was  without  jurisdiction  to  entertain  and 
decide  the  cause,  and  all  the  proceedings  in  the  said  court, 
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upon  the  second  trial,  are  tiUra  vireSf  and  void,  and  the 
judgment  of  the  circuit  court,  rendered  April  15,  1885;  in 
review  of  the  proceedings  and  judgment  of  the  county 
court  upon  the  second  trial,  is  erroneous;  and  both  said 
judgments  must  be  reversed  and  annulled. 

The  judgment  of  the  circuit  court  rendered  April  15, 
1884,  in  so  far  as  it  remands  the  cause  to  the  county  court 
for  further  proceedings  to  be  had  therein,  is  erroneous,  and 
for  this  error,  and  to  this  extent,  the  said  judgment  must 
be  reversed  and  annulled;  but  we  are  of  opinion  that  there 
is  error  in  the  judgment  of  the  county  court,  and  that  the 
circuit  court  did  not  err  in  reversing  the  judgment  of  the 
county  court,  and  ought  to  have  rendered  judgment  for  the 
appellee,  defendant  in  the  court  below.  The  suit  is  an 
action  of  urUatqfiU  detainer  for  the  possession  of  a  lot  of 
land  in  the  possession  of  the  defendant,  Eliza  Cowherd, 
who  claims  to  have  bought  it  from  F.  J.  Mahoney,  for  an 
agreed  price,  and  to  have  been  put  in  possession  hy  him 
many  years  ago,  upon  an  agreement  that,  when  he  (Ma- 
honey) could  and  should  make  her  a  proper  deed  for  the 
lot,  she  would  pay  the  purchase  money ;  and  it  is  shown 
by  the  plaintiff  himself  that  she  held  uninterrupted  pos- 
session for  over  ten  years.  The  plaintiff  failed  to  prove 
that  she  had  not  unlawfully  held  possession  of  the  lot  for 
three  years  or  more  previous  to  the  institution  of  his 
action ;  and  he  offered  no  evidence  of  a  demand  or  notice 
for  possession  before  bringing  his  suit.  She  was  in  pos- 
session, and  had  been,  for  over  ten  years,  under  a  claim  of 
purchase  from  the  owner  and  vendor  of  the  plaintiff;  and 
even  though  she  claimed  only  under  a  parol  agreement, 
she  was  entitled  to  notice  or  demand  for  possession  before 
action  brought,  even  by  the  vendor,  Mahoney,  himself; 
and  the  plaintiff  could  not  hold  or  assert  greater  rights 
than  his  vendor,  Mahoney,  in  whose  shoes  he  stood.     Vide 
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Williamson  v.  Paocton,  18  Gratt.  491,  505;   Twyman  v. 
Ifdwlepy  34  Gratt.  512. 

In  Williamson  v.  Paxton,  siipra,  Moncure,  P.,  says: 
**  One  who  is  put  in  possession  upon  an  agreement  for  the 
purchase  of  land,  cannot  be  ousted  by  ejectment,  before 
his  lawful  possession  is  determined  by  demand  of  posses- 
sion or  otherwise;  and  the  action  of  unlawful  detainer 
stands  on  the  same  footing  in  this  respect  with  the  action 
of  ejectment."  It  was  incumbent  on  the  plaintiiff  in  the 
action  to  show,  and  it  is  essential  to  the  nature  of  the 
action,  that  the  defendant  had  not  unlawfully  held  pos- 
session for  three  years  or  more  before  the  date  of  his  sum- 
mons ;  and  as  to  this  there  is  no  evidence  in  the  record  of 
the  trial  in  the  county  court.  We  are  of  opinion  that  the 
county  court  erred  in  refusing  to  dismiss  the  action,  and 
that  the  judgment  of  the  circuit  court  reversiog  the  judg- 
ment of  the  county  court  is  correct,  and  the  same  must  be 
affirmed. 

Judgment  affirmed. 
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Reid  fob,  &c.  v.  Field. 
March  10th,  1887. 
Absent— Lkwis,  P. 

1.  CoJiTR ACTS --Breach — Substituted   Performance — Subsequent    Note — 

IVaiver. — Where  one  who  is  entitled  to  strict  performance  of  contract 
for  delivery  of  a  purchased  article,  at  a  given  day,  accepts  at  a  later 
day  a  delivery  of  said  article,  as  by  substituted  performance,  and  gives 
his  note  subsequently  for  the  price,  he  must  be  held  to  have  waived 
the  original  breach. 

2.  Idem — Plea — Demurrer. — In  such  case,  his  plea  to  action  on  said  note, 

setting  up  the  original  breach  as  his  defence,  is  insufficient  in  law. 
:i    Practice  at  Common  Law. — In  such  case,  in  the  lower  court,  the  de- 
murrer to  the  present  plea  having  been  sustained,  permission  will  be 
given  to  defendant  to  file  a  new  plea.     Cromer  v.  Cromer^  29  Gratt.  280. 

Error  to  judgment  of  circuit  court  of  Culpeper  county- 
overruling  the  demurrer  of  the  plaintiflP  to  the  defendant's 
special  plea  in  the  action  at  law,  wherein  Joseph  Reid,  who 
sued  for  the  benefit  of  Ober  A  Son,  was  plaintiflF,  and  H.  S. 
Field  was  defendant. 

The  action  was  debt,  founded  on  a  negotiable  note  in  the 
words  and  figures  following,  to- wit : 

"Culpeper,  Va.,  Nov.  Ist,  1880. 

"  Twelve  months  after  date  I  promise  to  pay  to  Jos.  Reid^ 

or  order,  four  hundred  and  seventy  ^q  dollars,  without 

defalcation  or  discount,  at  banking-house  of  Rixey  Bros. ; 

and  it  is  agreed  upon  and  specified  by  maker  and  en- 
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dorsers  that  the  interest  on  this  note  shall  be  at  the  rate  of 
six  per  cent  per  annum  from  November,  1880,  till  paid  ; 
and  we  the  maker  and  endorsers  of  this  note,  hereby  waive 
the  benefit  of  all  homestead  and  exemption  laws  as  to  this 
debt. 

«  H.  S.  Field." 

The  note  was  endorsed  by  Joseph  Reid,  the  payee,  to 
Ober  &  Son,  and  was  sent  to  Rixey  Bros,  for  collection ;  and 
default  in  payment  having  been  made,  the  note  was  pro- 
tested for  non-payment  and  suit  brought  thereon.    The  de- 
claration was  in  the  usual  form  of  a  declaration  in  debt,  to 
which  no  objection  was  made.    The  cause  was  matured  and 
the  usual  office  judgment  taken  at  rules;  and  at  the  No- 
vember term,  1882,  on  the  motion  of  the  defendant,  the 
office  judgment  entered  against  him  at  rules  was  set  aside, 
and  he  pleaded  niDiebity  and  issue  was  joined  thereon, 
and  the  defendant  had  leave  to  plead  specially,  and  the 
cause  was  continued  to  the  next  term.   And  at  the  June  term, 
1883,  the  defendant  filed  his  special  plea  of  equitable  set- 
off under  the  5th  section  of  ch.  168,  Code  1873,  substantially 
as  follows,  to-wit :  "  That  the  note  sued  on  was  for  the  price 
of  ten  tons  of  a  certain  manipulated  fertilizer,  known  as 
'Ober's  A.  A.,'  agreed  to  be  purchased  by  the  defendant  of 
the  plaintiff,  and  of  which  the  said  Ober  &  Son  were  the 
manipulators,  in  the  city  of  Baltimore."    And  the  plea  avers 
that  the  fertilizer  so  agreed  to  be  purchased  by  the  defend- 
ant of  the  plaintiff  was  sold  by  the  plaintiff  and  bought  by 
the  defendant  to  be  used  in  the  seeding  of  the  defendant's 
crop  of  wheat  in  the  fall  of  1880,  and  for  no  other  purpose  ; 
that  the  plaintiff  agreed  and  undertook  to  deliver  said  fer- 
tilizer promptly  to  the  railroad  company,  in  the  city  of  Balti- 
more, for  transportatioh  to  the  defendant  on  or  before  the 
22d  day  of  September,  1880;  and  that  the  prompt  delivery  of 
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said  fertilizer  for  transportation  to  the  defendant  according 
to  said  agreement  was  known  to  be  a  matter  of  great  and 
vital  importance  to  the  said  defendant,  and  was  of  the  very 
substance  and  essence  of  the  said  contract  and  agreement. 
And  the  said  plea  further  avers  that  the  plaintiff,  not  re  • 
garding  his  said  agreement,  promise,  and  undertaking,  did 
not  deliver  said  fertilizer,  the  consideration  of  said  note, 
to  the  said  railroad  company  for  transportation  to  the 
said  defendant  on  or  before  the  22d  day  of  September,  1880, 
so  that  the  defendant  could  receive  and  use  the  same  in 
peeding  his  crop  of  wheat  in  due  and  proper  time,  the  pur- 
pose for  which  it  was  sold  and  purchased,  but  wholly  failed 
so  to  do ;  by  which  failure  the  defendant  was  prevented 
from  seeding  his  crop  of  wheat  in  due  and  proper  time,  and 
in  consequence  thereof  his  crop  was  greatly  diminished  and 
almost  wholly  destroyed,  and  thereby  great  damage  and 
loss  was  sustained  by  the  defendant ;  and  the  plea  avers 
that  by  reason  of  the  failure  of  the  plaintiff  to  comply  with 
their  said  contract,  the  defendant  is  damaged  in  a  sum 
greater  than  the  full  amount  of  the  note  sued  on,  to-wit : 
in  the  sum  of  $500,  which  the  defendant  claims  to  set  off 
against  the  plaintiff's  said  demand,  &c. 

The  record  discloses  ao  other  or  further  proceedings  in 
the  cause  until  the  March  term,  1885,  when  the  defend- 
ant withdrew  his  plea  of  nil  debit,  and  thereupon  the  plain- 
tiff demurred  generally  to  the  plaintiff's  said  special  plea 
filed  on  the  5th  of  June,  1883,  (in  term,)  and  the  de- 
fendant joined  in  the  said  demurrer ;  and  the  same  being 
argued,  it  was  considered  by  the  court  that  the  said  demur- 
rer be,  and  it  was  overruled;  and  that  the  plaintiff  take 
nothing  by  his  suit,  and  that  the  defendant  recover  of  the 
beneficial  plaintiffs,  the  said  Ober  &  Son,  his  costs,  &g. 
And  to  this  judgment  a  writ  of  error  was  allowed  by  one  of 
the  judges  of  this  court. 
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G.  D.  Gray,  for  the  plaintiflP  in  error. 

D.  A.  Grimsley,  for  the  defendant  in  error. 

Richardson,  J.,  (after  stating  the  case),  delivered  the  opin- 
ion of  the  conrt. 

The  sole  question  to  be  determined  here  is,  did  the  cir- 
cuit court  err  in  its  judgment  overruling  the  plaintiflPs  de- 
murrer to  the  defendant's  said  special  plea?  In  order  to  a 
proper  solution  of  this  question,  it  becomes  necessary  to 
enquire  into  the  sufficiency  of  the  plea  which  was  de- 
murred to. 

A  general  demurrer  is  one  which  excepts  to  the  sufficiency 
of  a  previous  pleading  in  general  terms,  without  showing 
specifically  the  nature  of  the  objection ;  and  such  demurrer 
is  sufficient  when  the  objection  is  on  matter  of  substance. 
1  Bouv.  L.  D.  458 ;  Steph.  Plead.  159;  1  Chitty  Plead.  639. 
Such  is  the  long  established  and  universally  recognized 
rule;  and  it  is  the  rule  expressly  prescribed  by  our  statute, 
(§31,  ch.  187,  Code  1873,)  which  declares  that  *<  the  form  of 
a  demurrer  or  joinder  shall  be :  *  The  defandajit  (or  plain- 
tiff) says  that  the  declaration  (or  plea,  etc.)  is  not  [ot  is) 
sufficient  in  law.' " 

The  effect  of  a  demurrer  is  to  admit  the  facts  which  are 
Avell  pleaded.  Commercial  BavJc  v.  Buckner,  20  How.  108. 
Or  to  state  it  differently,  a  demurrer  admits  all  such  mat- 
ters of  fact  as  are  sufficiently  pleaded.  Bacon  Abr.  Pleas y 
N  3;  Comyn's  Dig.  Pleader,  A  5;  1  Bouv.  L.  D.  468.  A  de- 
murrer is  an  allegation  that,  admitting  the  facts  of  the  pre- 
ceding pleading  to  be  true  as  stated  by  the  party  making 
it,  he  has  yet  shown  no  cause  why  the  party  demurring 
should  be  compelled  by  the  court  to  proceed  further.  And 
the  import  of  the  demurrer  is  that  the  objecting  party  will 
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not  proceed,  but  will  wait  the  judgment  of  the  court 
whether  he  is  bound  so  to  do.    Steph.  Plead.  61. 

Now,  in  the  light  of  these  well  established  principles, 
the  sufficiency  of  the  defendant's  said  special  plea  must  be 
tested.  The  gravamen  of  the  plea  was  the  alleged  breach 
of  the  contract  by  the  plaintiff  in  failing  to  deliver 
promptly  to  the  railroad  company  the  ten  tons  of  fertilizer, 
the  consideration  of  the  note  sued  on,  to  be  transported  to 
the  defendant  on  or  before  the  22d  day  of  September,  1880, 
according  to  his  agreement  and  undertaking,  such  prompt 
delivery  being  of  the  substance  and  essence  of  the  agree- 
ment, by  reason  of  which  failure,  it  is  alleged,  the  defend- 
ant was  prevented  from  receiving  and  using  said  fertilizer 
in  seeding  his  crop  of  wheat  in  the  fall  of  1880,  the  pur- 
pose for  which  it  was  sold  and  bought,  in  due  and  proper 
time,  whereby  the  defendant's  said  crop  was  greatly  di- 
minished, and  damage  was  thereby  sustained  by  him  in 
the  sum  of  $500,  which  sum  exceeds  the  amount  of  the  note 
sued  on,  &c. 

Conceding  as  true  the  averment  in  the  plea  that  the 
plaintiflF  contracted  to  deliver  said  quantity  of  said  fertil- 
izer to  the  railroad  company  in  Baltimore,  for  transportation 
to  the  defendant,  on  or  before  the  22d  day  of  Septem- 
ber, 1880,  this,  without  more,  and  in  the  absence  of  any- 
thing  amounting  to  a  waiver  on  the  part  of  the  defendant 
of  his  right  to  have  of  the  plaintiff  a  strict  compliance  with 
the  terms  of  the  contract,  or  else  to  be  absolved  from  the 
obligation  thereof,  would  undoubtedly  present  a  case  in 
which  prompt  delivery  was  a  material  feature,  and  in  which 
the  time  of  delivery  was  of  the  substance  and  essence  of 
the  contract,  because  expressly  stipulated  for  by  the  con 
tracting  parties.  But  such  is  not  the  whole  case  presented 
by  the  plea;  for  while  it  is  averred  therein  that  said 
fertilizer  was  sold  and  bought  to  be  used  in  seeding  the 


Reid  for,  &c.  v.  Field.  31 

Opinion. 

defendant's  crop  of  wheat  in  the  fall  of  1880,  and  for  no 
other  purpose;  that  the  plaintiff  agreed  and  undertook  to 
deliver  the  same  promptly  to  the  railroad  company,  for 
transportation  to  the  defendant,  on  or  before  the  22d  day 
of  September,  1880;  and  that  the  plaintiff  failed  so  to 
deliver,  whereby  the  defendant  was  damaged,  &c.  The 
plea  goes  yet  further  and  expressly  avers  that  the  note 
sued  on  was  given  for  the  said  ten  tons  of  fertilizer  to  be 
delivered  for  transportation  to  the  defendant,  on  or  before 
the  22d  of  September,  1880.  Yet,  when  we  come  to  ex- 
amine the  note  sued  on,  we  find  that  it  was  made  on  the 
Ist  day  of  November ^  1880,  more  than  five  weeks  subse- 
quent to  the  alleged  breach  of  the  contract  by  the  plaintiff, 
by  his  failure  to  deliver  for  transportation  to  the  defend- 
ant within  the  time  specified. 

Surely  it  cannot  be  said  that  these  facts  are  well  or  suf 
ficiently  pleaded;  for  upon  their  face  they  are  wholly  in- 
sufficient for  the  purpose  for  which  they  were  pleaded.  In 
other  words,  and  taken  all  together,  the  defendant,  by  his 
plea,  virtually  admitted  that  though  he  once  had  a  com 
plete  defence,  he  had  waived  it  by  accepting  from  the 
plaintiff  a  substituted  performance,  and  by  then,  after  the 
alleged  breach,  executing  his  note— the  note  sued  on — for 
the  said  ten  tons  of  fertilizer. 

The  stipulation  in  the  original  contract  of  sale  and  pur- 
chase, for  performance  by  the  plaintiff  within  the  time 
specified,  was  in  the  nature  of  a  condition  precedent,  and 
was  made  for  the  benefit  and  protection  of  the  purchaser, 
the  defendant  in  error  here.  He  had. the  right  to  have 
preformance  on  the  part  of  the  seller  according  to  the 
very  terms  of  the  contract.  "The  leading  principle  is  that 
each  and  every  stipulation  which  enters  into  the  discrip- 
tionof  that  which  Is  to  be  done  or  rendered,  is  equally 
material  with  every  other,  as  tending  to  identify  the  sub- 
ject-matter; and  if  any  particular  remains  unfulfilled  the 
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entire  contract  is  broken,  and  the  party  in  default  will  not 
only  be  liable  in  damages  but  may  be  precluded  from  en- 
forcing the  promises  on  the  other  side/'  Hare  on  Con- 
tracts, 570,  and  authorities  there  cited,  and  among  them, 
Lowber  v.  Bangs,  2  Wall.  728,  and  Filley  v.  Pope,  115  U. 
S.  213.  And  such  is  the  rule  as  regards  either  kind,  quality, 
quantity^  or  time;  and  it  matters  not  that  the  difference  is 
slight,  and  will,  in  the  opinion  of  the  court  or  jury,  have 
no  injurious  consequences,  because  every  man  is  entitled 
to  judge  for  himself  in  such  matters,  and  a  new  contract 
should  not  be  substituted  for  that  which  the  parties  made. 
Hare  on  Con.  463.  Performance  is,  as  the  term  implies, 
such  a  thorough  fulfillment  of  a  duty  as  puts  an  end  to  ob- 
ligations by  leaving  nothing  more  to  be  done.  The  chief 
requisite  consequently  is  that  it  shall  be  exact.  The  very 
terms  of  the  agreement  must  be  pursued,  and  if  they  are 
not  the  default  cannot  be  excused  on  the  ground  that  the 
difference  is  immaterial  and  occasions  no  appreciable  in- 
jury,   lb.  569,  and  authorities  cited. 

Such,  according  to  the  case  made  by  the  plea,  were  the 
legal  protections  thrown  around  the  defendant  purchaser 
at  the  time  of  the  alleged  breach  of  the  original  con- 
tract by  the  seller,  the  plaintiff  in  error  here ;  but  instead 
of  standing  firmly  on  his  ample  legal  defence,  the  defend- 
ant in  error  waived  it  by  accepting  a  substituted  perform- 
ance and  by  his  subsequent  promise,  the  note  sued  on ;  and 
the  suit  was  brought,  and  necessarily  so,  not  on  the  origi- 
nal executory  contract,  but  on  the  subsequent  promise— the 
executed  contract. 

No  authority  is  needed,  says  Mr.  Benjamin,  for  the  propo- 
sition that  the  party  in  whose  favor  the  condition  has  been 
imposed  may  expressly  waive  it.  Benj.  on  Sales,  §566. 
Hence  it  is  a  recognized  principle  that  every  one  may  waive 
a  right  intended  for  his  own  benefit,  if  it  can  be  relin- 
quished without  detriment  to  the  community  at  large. 
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^^Althougli  a  man  need  not  take  lessor  other  than  he^ 
stipulated  for,  he  is  still  free  to  choose,  and  the  acceptance 
of  a  substituted  performance  will  defeat  the  right  to  rely 
on  the  breach  as  an  entire  failure  of  consideration,  although 
it  will  not  preclude  a  claim  for  compensation  for  the  dif- 
ference between  what  is  and  what  ought  to  have  been  per- 
formed/'   Hare  on  Contracts,  620. 

Hare  says  there  are  two  grounds  on  which  a  contract 
which  failed  in  the  first  instance,  or  became  invalid  subse- 
quently, may  be  confirmed  by  a  promise.  One  of  these  is 
waiver,  the  other  ratification.  Ratification  is  an  adoption 
of  a  contract  made  on  our  behalf  by  some  one  whom  we 
did  not  authorize,  which  relates  back  to  the  execution  of 
the  contract  and  renders  it  obligatory  from  the  outset. 
Waiver  is  a  renunciation  of  some  rule  which  invalidates 
the  contract,  but  which,  having  been  introduced  for  the 
benefit  of  the  contracting  party,  may  be  dispensed  with  at 
his  pleasure.  Hare  on  Con.  272.  Hence,  when  a'party  has 
stipulated  for  a  benefit,  the  enforcement  or  relinquishment 
of  which  can  affect  him  only,  and  is  in  no  way  prejudicial  to 
the  community  at  large,  he  may,  if  the  other  party  is  in 
defaalt,  by  a  subsequent  promise  waive  a  defence  which 
would  otherwise  be  valid. 

In  the  case  here,  the  defendant  in  error,  by  his  own  show- 
ing, after  the  alleged  breach  of  the  original  agreement  by 
the  plaintiff  in  error,  by  accepting  a  substituted  perform- 
ance and  by  his  subsequent  promise— the  note  sued  on — 
waived  the  protection  given  by  the  law,  relinquished  his 
right  to  rely  upon  the  rule  provided  for  his  protection,  and 
consequently  stands  precluded  from  his  otherwise  valid  de- 
fence thereunder.  Looking  then,  in  the  light  of  these  well- 
settled  principles,  to  the  case  made  by  the  defendant's 
special  plea,  we  fail  to  discover  any  legal  ground  upon 
which  the  judgment  of  the  court  below  can  be  sustained. 
The  plea  was  clearly  insufficient  and  demurrable,  and  instead 
Vol.  Lxxxni — 5 
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of  overruling  the  plaintiff's  demurrer  to  said  plea  and  giving 
judgment  for  the  defendant,  the  circuit  court  should  have 
sustained  the  demurrer  and  given  judgment  for  the  plain- 
tiff for  the  debt  in  the  declaration  mentioned,  unless  the 
defendant  had  withdrawn  his  said  plea  and  asked  to  plead 
a  sufficient  plea  in  lieu  thereof,  which,  if  asked,  should 
have  been  granted. 

The  plea  was  open  to  other  objections,  such  as  vague- 
ness and  uncertainty,  but  in  the  view  already  expressed 
these  need  not  be  noticed.  It  is,  however,  proper  to  add 
that  the  section  under  which  the  plea  was  offered  requires 
every  such  plea  to  be  verified  by  affidavit.  No  affidavit,  so 
far  as  shown  by  the  record,  accompanied  the  plea.  This 
alone  made  the  plea  inadmissible ;  but  the  plea  was,  for 
the  reasons  first  stated,  wholly  insufflt^ient  and  could  not 
have  been  cured  by  the  required  affidavit. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
annulled.  And  under  the  authority  of  Creel  v.  Brown^  1 
Rob.  R.  265 ;  Strange  v.  Floydj  9  Qratt.  474 ;  HarrUramck 
V.  SeldeUy  Withers  &  Co.y  12  Gratt.  32;  and  Cromer  v.  Cro- 
raefs  ddm^Sy  29  Gratt.  286;  and,  according  to  the  settled 
practice  of  this  court,  this  cause  must  be  remanded  to  the 
said  circuit  court  with  directions  to  sustain  the  plaintiffs 
demurrer  to  the  defendant's  said  special  plea,  and  to  ren- 
der judgment  in  said  action  for  the  plaintiff,  unless  the 
defendant  withdraws  his  said  special  plea,  which  he  should 
be  allowed  to  do,  if  he  ask  it,  and  file  a  sufficient  plea  in  its 
stead;  and  upon  the  filing  of  such  sufficient  plea,  if  any 
such  be  filed,  and  issue  joined  thereon,  that  such  issue  and 
any  other  issues  joined  in  said  cause  be  tried  in  said  circuit 
court,  and  that  the  cause  be  in  other  respect  proceeded  in 
according  to  the  views  herein  expressed. 

Judgment  reversed. 
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TiscHLEB  V.  H0FHBIMER9  Son  &  Co. 

March  10th,  1887. 
^^j«»/— Lewis,  P. 

1.  GuARANTiBJS — ConstfucHon — Effect, — Letters  of  credit  are  regarded  as 

mercantile  instruments  and  should  receive  a  fair  and  reasonable  in- 
terpretation, according  to  what  the  circumstances  indicate  to  have  been 
the  intention  and  understanding  of  the  parties ;  and  their  effect  is  to 
bind  the  writer  to  indemnify  the  person,  who,  on  the  faith  of  their  guar- 
anty, parts  with  his  property,  and  continues  to  bind  the  writer  until  he 
revokes  the  guaranty. 

2.  iDEM^Case  at  Bar.-^T.f  in  a  letter  to  H.,  asked  him  to  let  F.  have  as 

many  boots  and  shoes  as  he  wanted,  and  said  that  he,  T.,  would  see 
H.  paid.  This  letter  was  presented,  and  H.,  on  faith  of  it,  sold  bills 
of  boots  and  shoes  to  F.,  to  whom,  previously,  H.  had  refused  credit. 
Three  months  later,  T.  recalled  the  letter,  at  a  time  when  F.  owed  H. 
nothing.  H.  did  not  return  the  letter,  but  continued  to  sell  goods  to 
F.     In  suit  of  H.  against  T.  on  the  guaranty —  ' 

Held: 

1 .  The  letter  constituted  a  continuing  guaranty  until  revoked  by  T. 

2.  T.*s  revocation  prevented  his  liability  for  the  goods  sold  after  its 

date. 

Error  to  judgment  of  corporation  court  of  city  of  Nor- 
folk, rendered  July  15, 1885,  in  an  action  of  trespass  on  the 
case  on  a  guaranty,  wherein  Mordecai  and  Henry  Hofhei- 
mer,  partners  in  business  as  Hofheimer,  Son  &  Co.,  are 
plaintiffs,  and  E.  Tischler  is  defendant.  The  verdict  was 
for  11,074.65,  with  interest  from  April  i,  1883,  till  paid. 
The  defendant  moved  to  set  aside  the  verdict.    The  court 
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refused,  and  entered  judgment  accordingly.  The  evidence 
being  certified,  defendant  obtained  a  writ  of  error  and 
supersedeas.    Opinion  states  the  case. 

Harmanson  &  Heathy  for  the  plaintiff  in  error. 

Borland  &  Willcox,  for  the  defendants  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  claim  of  Hofheimer,  Son  &  Co.  is  that  the  defend- 
ant, Tischler,  is  liable  to  them  in  the  sum  of  $1,074.65  for 
goods  sold  and  delivered  by  them  to  one  H.  Fordonski,  be- 
tween May  7th,  1878,  and  March  17th,  1883,  upon  the  faith 
of  the  following  written  order  or  letter  of  credit,  to- wit : 

"Portsmouth,  Va.,  May  9thy  1878. 
"  Hofheimer,  Son  &  Co. : 

"  Gents — Let  Mr.  H.  Fordonski  have  as  many  shoes  and 
boots  as  he  want,  and  I  see  you  are  getting  paid  for.    Don't 
charge  him  more  as  goods  is  worth. 
"  Yours, 

"E.   TiSCHLER." 

The  plaintiff  had  a  verdict,  which  the  court  refused  to 
set  aside,  whereupon  the  defendant  obtained  this  writ  of 
error.  The  chief  difficulty  in  cases  of  this  kind  lies,  as  has 
been  often  said,  in  determining  whether  general  words  of 
guaranty  or  credit,  which  apply  equally  to  a  series  of  sim- 
ilar transactions,  be  restricted  to  the  first  of  the  series  of 
transactions,  or  be  extended  by  construction  so  as  to  em- 
brace the  whole  series.  This  difficulty,  however,  will  often 
be  found  to  be  greatly  lessened,  if  not  entirely  dispelled, 
by  an  examination,  not  alone  of  the  language  of  the  letter, 
but  of  the  object  of  the  credit  as  well.    These  letters  of 
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credit  are  regarded  as  mercantile  InstramentS;  and  accord- 
ing to  the  better  opinion,  they  should  receive  not  a  strict 
and  technical,  but  a  fair  and  reasonable  interpretation,  ac- 
cording to  the  true  import  of  their  terms,  and  what  may  be 
fairly  presumed  to  have  been  the  intention  and  understand- 
ing of  the  parties,  {Moore  v.  Solty  10  Gratt.  294 ;  Douglas 
V.  BeynoldSj  7  Peters'  R.  113 ;  Lavyrerice  v.  McCdlmont,  2 
Howard,  426,)  giving  the  preference  where  the  language  is 
doubtful  to  that  interpretation  which  relates  to  what  the 
parties  have  in  view  at  the  time  and  excludes  future  con- 
tingencies, and  where  the  instrument  is  so  wbrded  as  to 
convey  the  impression  that  the  guarantor  means  to  assume 
a  more  extensive  responsibility,  then  so  construing  his  lan- 
guage as  to  give  to  it  the  sense  which  would  naturally  be 
attributed  to  it  by  the  person  to  whom  it  was  addressed. 
DougldSY.  Reynolds^  2  Amer.  Lead.  Cas.  139. 

Now,  viewing  the  Ifetter  of  credit  here  in  the  light  of 
the  evidence  adduced  for  the  plaintiff,  to  which,  as  this  is 
a  certificate  of  evidence,  we  are  under  the  settled  rule  of 
this  court  confined,  and  having  regard  to  the  nature  of  the 
business  in  which  Fordonski  was  engaged,  and  the  apparent 
object  of  the  letter,  we  cannot  doubt  that  it  was  originally 
intended,  and,  for  a  short  time,  treated  by  the  parties  as  a 
continuing  guaranty. 

Here^  according  to  the  testimony  of  H.  Hof heimer,  of 
the  firm  of  Hof  heimer,  Son  &  Co.,  wholesale  boot  and  shoe 
merchants,  who  had  refused  Fordonski  Credit  to  the  extent 
of  SlOO  upon  the  ground  that  he  was  a  stranger  to  them; 
whereupon  Fordonski  asked  if  his  brother-in-law,  the  de- 
fendant Tischler,  would  be  satisfiactory  to  them  as  surety 
for  him.  To  which  they  replied,  "  Yes."  And  then  it  was, 
and  not  until  then,  that  Fordonski  obtained  and  delivered 
to  them  this  letter  of  credit.  It  was  under  such  circum- 
stances as  these  that  this  letter  was  given.  Tischler  knew 
that  his  brother  in-law,  who  was  entirely  without  capital 
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and  credit,  would  require  that  his  small  stock  of  goods 
should  be  replenished  from  time  to  time ;  and  to  enable 
him  to  do  this  he  gave  this  letter  of  credit,  in  which  he 
advisedly  used  the  words,  "  Let  Mr.  H.  Fordonski  have  as 
many  shoes  and  boots  as  he  want,  and  I  see  that  you  are 
getting  paid  for,"  meaning  thereby,  as  the  subsequent  prac- 
tical construction  of  this  letter  by  them  clearly  shows,  that 
he  would  be  responsible  for  as  many,  that  is,  any  boots 
and  shoes  they  might  furnish  Fordonski,  until  further  no- 
tified. Now,  the  words  "  any  goods,"  when  used  in  letters 
of  credit,  has  repeatedly  been  construed  as  affording  evi- 
dence of  a  continuing  guaranty,  where  the  order  contained 
no  limitation  as  to  time,  and  we  think  that  the  same  con- 
struction must  be  placed  upon  the  words  "  as  many  shoes 
and  boots."  Bar  stow  v.  Bennetty  3  Camp.  220;  Mason  v. 
Pritchardy  12  East.  227. 

But  while  the  court  is  satisfied  that  this  letter  must  be 
construed  as  a  continuing  guaranty,  we  are  unanimous  in 
the  opinion,  upon  the  evidence  of  the  plaintiff  alone,  that 
this  credit  was  subsequently  withdrawn ;  that  no  reliance 
was  placed  upon  it  after  1st  January,  1879,  and  that  there- 
fore there  is  no  liability  upon  the  plaintiff  In  error  for  any 
part  of  the  demand  asserted  against  hinu  H.  Hofheimer, 
one  of  the  firm  of  the  Hofheimer,  Son  &  Co.,  himself  tes* 
tifies  that  about  three  months  after  the  date  of  the  order, 
the  defendant  informed  the  plaintiffs  that  he  wished  to 
withdraw  the  order;  and  the  same  witness  subsequently 
admitted  that  the  defendant  ^'requested  the  revocation  and 
surrender  of  the  order,"  and  while  he  does  not  remember 
the  date  of  this  request,  it  is  perfectly  clear  that  it  must 
have  been  in  the  latter  part  of  the  year  1878,  for  it  is  not 
pretended  that  any  such  request  was  made  after  Fordonski 
renewed  his  dealings  with  this  firm,  which  had  ceased  on 
the  31st  of  December,  1878,  and  yet  the  reply  to  that  re- 
quest was  that  he  could  have  his  order  whenever  Fordon- 
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ski's  bill  was  paid.  But  this  was  not  all,  for  Roberts,  the 
book-keeper  of  the  plaintiffs,  and  one  of  their  witnesses, 
testifies  that  on  the  3d  day  of  April,  1879,  Fordonski  called 
and  demanded  of  him  the  surrender  of  the  order,  at  which 
time  there  was  nothing  due  the  plaintiffs,  and  that  not- 
withstanding he  knew  where  the  pa^er  was,  and  that  all 
dealings  had  ceased  between  them^  he  put  him  off  with  the 
pretense  that  he  was  too  busy  to  look  for  it. 

Under  these  circumstances  the  effort  of  the  plaintiffs  to 
hold  the  defendant  liable  for  a  liability  which  did  not 
begin  to  accrue  until  May,  1879,  is  utterly  without  warrant 
or  justification  and  cannot  be  maintained.  For  these  rea- 
sons the  court  below  erred  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  and  to  award  the  defendant  a  new  trial, 
and  for  this  error  the  judgment  must  be  reversed,  and  the 
case  must  be  remanded  for  a  new  trial  to  be  had  therein. 

JUDGMEKT  REVEBSED. 
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Whitelaw's  Ex'or  and  als.  v.  Whitelaw. 
March  17th,  1887. 
AdstfU^-Luvfis,  P. 

1.  Practice  at  Common  'LAVi—Promnce  of  Jury, ^-It  is  fiindamental  that, 

where  the  evidence  is  parol,  any  opinion  given  to  the  jury  by  the  court 
as  to  the  weight,  effect  and  sufficiency  of  the  evidence  is  an  invasion 
of  the  province  of  the  jury,  and  is  reversible  error.  Comett  v.  Rkiidy^ 
80  Va.  710. 

2.  Idem — Address  of  Court  to  Jury^Case  at  Bar. — Still  more  is  it  an  in- 

vasion of  the  jury*s  province  where,  after  the  case  is  submitted,  the 
judge  on  his  own  motion  reads  to  the  jury  an  address,  based  on  the 
idea  that  the  jury  is  unevenly  divided  on  the  issue,  expatiating  upon 
the  duty  of  jurors  to  compromise  their  views  and  yield  something  in 
deference  to  the  opinion  of  others,  especially  when  those  differing  were 
in  the  majority  in  number ;  and  telling  them  that  the  burden  of  proof 
was  on  the  plaintifl^  to  the  issue  ;  that,  if  the  evidence  was  evenly  bal- 
anced, they  should  find  against  the  will ;  that  considering  the  mass  of 
conflicting  evidence  in  the  gase,  it  was  not  surprising  that  there  should 
be  a  difference  of  opinion ;  that  the  very  construction  of  a  jury  sup- 
poses concessions,  and  that  the  man  who  cannot  concede  is  unfit  for  a 
juror,  &c.,  &c.,  winding  up  with  telling  them :  **  Do  your  duty,  gentle- 
men, and  leave  the  rest  to  me.*' 

3.  Idem. — Province  of  the  court  is  to  instruct  the  jury  upon  questions  of 

law,  and  to  express  no  opinion,  make  no  comments  concerning  the 
facts,  whether  they  are  conflicting  or  not.  There  can  be  no  particular 
circumstances  which  will  justify  the  court  in  doing  either. 

Appeal  from  decree  of  circuit  court  of  Orange  county, 
rendered  at  Its  July  term,  1886,  in  the  chancery  suit 
wherein  B.  R.  Whitelaw  was  plaintiflP,  and  H.  A.  Sims,  exe- 
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cutor  of  Mary  Whitelaw,  deceased,  H.  A.  Sims  and  Pamelia 
W.,  his  wife,  and  H.  A.  Wiseman  and  Willie  A.,  his  wife, 
and  others  were  defendants.  In  this  suit  there  was  an 
issue  of  devisavit  vel  nan.  The  verdict  of  the  jury  was 
against  the  will  and  the  court  decreed  accordingly.  The 
defendants  appealed.    Opinion  states  the  case. 

John  D.  Hordey  and  J.  O.  Fields  for  the  appellants. 

F.  S.  Martin  and  A.  H.  Blakey^  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  cause  is  as  follows :  Mary  Whitelaw,  of  said  county, 
executed  her  will  on  the  eighth  day  of  December,  1874, 
which  was  probated  on  the  twenty-second  of  February,  1876. 
H.  A.  SimS{  the  executor  named  in  the  will,  qualified  as 
8uch  at  that  term.  The  will  gave  to  the  son  of  the  testa- 
trix, Benjamin  B.  Whitelaw,  $50.  To  her  daughter,  Eliza- 
beth C.  Yager,  all  that  portion  of  her  estate  which  the 
testatrix  should  receive  from  the  estate  of  her  son,  Isaac 
D.  Whitelaw.  To  her  said  daughter,  Elizabeth  C.  Yager, 
she  loaned  all  the  rest  of  her  estate  of  every  kind,  both  real 
and  personal,  during  her  life,  at  her  death  to  be  equally  di- 
vided between  her  grandchildren,*  Pamelia  W.  Sims  and 
Willie  A.  Wiseman,  -share  and  share  alike,  these  two  being 
the  daughters  of  the  said  Elizabeth  C.  Yager ;  and  appointed 
the  said  H.  A.  Sims,  the  husband  of  the  said  Pamelia  W. 
Sims,  her  executor.  In  July,  1879,  the  said  son,  Benjamin 
R.  Whitelaw,  filed  his  bill  to  set  aside  the  said  will,  upon 
the  ground  that  the  said  testatrix  was  not  mentally  capa- 
ble of  making  any  testamentary  disposition  of  her  prop- 
erty at  the  date  of  the  will,  and  that  the  execution  of  said 
will  was  iwrocured  unlawfully,  by  undue  and  unwarrantable 
means  and  influences  operating  upon  an  enfeebled  and  im- 
VoL.  Lxxxni-  6 
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beetle  mJDd,  employed  chiefly  by  the  said  H.  A.  Sims.  The 
son,  Beojamin  R.  Whitelaw,  and  Elizabeth  C.  Yager,  the 
danghter,  now  Mrs.  Carpenter,  having  agreed  together  to 
set  aside  the  will,  Mrs.  Carpenter  being  at  variance  with 
her  son  in-law,  the  said  H.  A.  Sims,  an  issue  was  framed,, 
and  the  case  tried,  and  a  verdict  rendered  against  the  va- 
lidity of  the  will,  and  the  court  decreed  accordingly.  From 
this  decree  the  appellants,  H.  A.  Sims  and  others,  appealed. 

The  first  error  assigned  here  is  that  on  the  day  after  the 
argument  was  closed,  and  the  issue  given  to  the  jury  for 
their  consideration,  the  court,  upon  its  own  motion,  read  an 
address  to  the  jury.  This  address  is  apparently  based  upon 
the  idea  that  the  jury  was  unevenly  divided  in  sentiment 
on  the  issue,  and  is  a  lengthy  homily  upon  the  duty  of 
jurors  to  compromise  their  views,  and  yield  something  in 
deference  to  the  opinion  of  others,  especially  when  those 
differing  were  in  the  majority  in  number ;  that  the  bur- 
den of  proof  was  on  the  plaintiffs  to  the  issue ;  if  the  evi- 
dence was  evenly  balanced,  they  should  find  against  the 
will ;  that,  in  considering  the  mass  of  conflicting  evidence 
in  the  case,  it  was  not  surprising  that  there  should  be  a  dif  • 
f erence  of  opinion,  saying :  "  Under  the  particular  circum- 
stances  of  this  case,  you  should  be  disposed  to  yield  some- 
thing in  deference  to  the  opinions  of  others,  and  espedaUy 
shovld  you  do  so  when  those  differing  from  you  exceed  in 
numbers^  other  things  being  even ; "  that  an  honest  pur- 
pose to  agree  excluded  all  self-will  and  obstinacy  of  pur- 
pose ;  that  the  very  construction  of  a  jury  supposes  conces- 
sions and  the  man  who  cannot  concede  is  unfit  for  a  juror; 
"  yet  a  case  may  arise  in  which  a  duty  may  be  so  plain 
that  concessions  cannot  properly  be  made.  But  this  exists 
only  in  plain  cases.  It  cannot  arise  in  cases  in  which  the 
weight  of  conflicting  evidence  is  somewhere  about  even. 
Do  your  duty,  gentlemen,  and  leave  the  rest  to  me." 

The  probable  effect  of  this  was  perhaps  well  understood. 
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as  the  counsel  for  the  appellants  strennously  opposed  Its 
being  given  to  the  jury,  while  there  seems  to  have  been  na 
objection  on  the  side  of  the  appellees.  The  court  certifies 
that  thirty-six  witness^  had  been  examined,  and  that  there 
was  great  conflict  of  testimony  among  them,  and  that  on  the 
evening  before  the  morning  when  this  paper  was  read  to 
the  jury  one  of  the  jury  had  stated  in  open  court  that  he 
thought  there  was  no  probability  of  their  agreeing  upon  a 
verdict.  However  it  may  be  elsewhere,  in  Virginia  the 
courts  have  never  indulged  in  the  practice  of  making  ob- 
servations to  the  jury  concerning  the  evidence.  It  is  con- 
sidered as  encroaching  too  much  upon  the  province  of  the 
jury.  The  jury,  and  not  the  court,  are  conclusively  and 
QDcontrollably  the  judges,  whenever  the  question  depends 
upon  the  ^weight  of  the  testimony.  The  court  responds  to 
questions  of  law,  the  jury  to  questions  of  fact.  The  court 
instructs  the  jury  ui>on  questions  of  law^  but  the  court 
cannot  instruct  the  jury  as  to  the  weight  of  evidence,  or 
the  sufficiency  of  proof.  The  legitimate  powers  of  the  jury 
in  this  State  have  been  maintained  by  many  decided  cases 
in  this  conrt,  and  the  ca§es  all  seem  to  be  the  same  way,, 
and  there  has  been  but  little  difference  of  opinion  among^ 
the  judges.  The  cases  show  that  the  court  must  be  very 
careful  not  to  overstep  the  line  which  separates  law  from 
fact  These  cases,  from  Jioss  v.  CHUf  1  Wash.  90,  down  to 
Oregory  v.  Baugh^  2  Leigh,  666,  are  cited  by  Mr.  CJonway 
Bobinson  in  the  first  volume  of  his  old  Practice,  p.  338,  and 
the  later  cases  by  Mr.  Barton  in  his  Law  Practice,  p.  214. 
See,  also,  the  late  case  of  Qornett  v.  Bhudy^  80  Va.  710. 

But  I  can  find  no  case  which  can  be  said  to  be  exactly 
like  this  on  this  point.  It  is  said  by  the  counsel  for  the 
appellants  to  be  unprecedented,  and  that  seems  to  be  so  in 
this  State  at  least.  The  case  of  D^arnette  v.  Com.j  76  Va. 
877,  was  a  case  where  the  court  appears  of  its  own  motion 
to  have  proceeded  to  instruct  the  jury  upon  the  principles 
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of  law  by  which  insanity  is  to  be  tested.  Judge  Staples  in 
that  case  says  that  such  was  not  the  practice  in  Virginia^ 
and  says:  "We  think,  however,  that  the  practice  in  Vir- 
ginia is  a  wise  one  in  general;  for  it  is  extremely  difficult 
to  deliver  charges  to  the  jury  without  conveying  to  them 
Bome  intimation  of  the  opinion  of  the  judge  upon  the  evi- 
dence, or  using  some  phrase  or  expression  which  may  con- 
fititute  a  ground  of  just  exception.'^ 

In  this  case  the  court  was  not  satisfied  with  chargitig  the 
Jury  at  great  length  upon  their  general  duties  as  jurors, 
but,  in  effect,  instructs  them  that  the  minority  should  yield 
to  the  majority, — that  is,  concede  to  the  majority  some- 
thing in  this  particular  case;  that  the  evidence  was  very 
conflicting,  etc.  How  much  this  judge  thought  the 
minority  must  concede  to  the  majority  the  jury  is  not 
informed;  but  upon  what  principle  could  this  be  held 
except  that  the  majority  should  govern,  and  that  the  ques^ 
tion  should  be  decided  by  a  vote,  the  voice  of  the  majority 
being  then  reported  to  the  court  as  the  unanimous  verdict 
of  the  jury.  The  minority  of  the  jury  may  thus  have  been 
induced  to  believe  that  by  such  a  cotirse  all  responsibility 
would  be  removed  from  them  upon  tlxeir  oaths,  and  placed 
upon  the  majority,  or  possibly  upon  the  court;  for  the  judge 
loftily  concludes,  "Do  your  duty,  gentlemen,  and  leave  the 
rest  to  me.''  We  think  a  verdict  thus  obtained  cannot  be 
said  in  any  just  sense  to  be  the  verdict  of  the  jury.  The 
course  of  the  trial  judge,  we  think,  was  an  altogether  un- 
warrantable invasion  of  the  domain  of  the  jury,  and,  if 
upheld,  would  tend  to  render  jury  trials  a  mockery.  It 
lies  at  the  foundation  of  jury  trials  that  by  their  verdict 
the  jury  shall  determine  the  issue  joined  upon  their  con- 
sciences without  otUside  influence  or  coercion  from  the 
court  or  elsewhere. 

The  province  of  the  court  is  to  instruct  the  jury  upon 
questions  of  law,  and  express  no  opinion,  make  no  com- 
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ments  concerning  the  facts,  whether  conflicting  or  not; 
there  can  be  noparticiUar  circumstances  which  will  justify 
the  court  in  doing  either.  We  have  found  no  case  in  Vir- 
ginia before  this  where  the  jury  has  been  instructed  to  de- 
cide the  case  by  a  baUot,  and  this  case  will  doubtless  long 
stand  alone.  We  are  of  opinion  to  reverse  the  decree  of 
the  circuit  court  of  Orange  in  this  case  for  this  error. 
There  are  many  other  questions  raised  here,  but  it  is  not 
thought  necessary  to  pass  upon  any  other  question  raised. 
The  case  will  be  remanded  for  a  new  trial  to  be  had 
therein  in  the  circuit  court  of  Orange  county. 

Decree  revebsed. 
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Sadler  and  others  v.  Whitehubst  and  others. 
March  17th,  1887. 
Abseni^LEvnSf  P. 

1.  Chancery  Practice— Bill— Muiti/arlousness.^A  bill  is  multifarious 
which  improperly  joins  distinct  and  independent  matters,  thereby  con- 
founding them,  as,  for  example,  the  uniting  in  one  bill  of  several  mat- 
ters perfectly  distinct  and  unconnected  against  one  defendant,  or  the 
demand  of  several  matters  of  a  distinct  and  independent  nature  against 
several  defendants  in  the  same  bill.    Dunn  v.  Dunn,  26  Gratt.  271. 

-2.  Idem— Case  a/  Bar — A  bill  is  filed  by  creditors  of  a  partnership  dis- 
solved by  death  of  one  partner,  suing  for  the  creditors  of  the  partner- 
ship, the  creditors  of  the  deceased  partner  and  the  creditors  of  the  sur- 
viving partner,  against  the  surviving  partner  as  such  and  also  in  his  own 
rightf  against  the  widow  of  the  deceased  partner  as  his  executrix  and 
also  in  her  own  right,  and  against  the  children  and  legatees  of  the  de- 
ceased partner,  for  the  purpose  of  ascertaining  the  partnership  assets, 
the  individual  assets  of  the  deceased  partner,  and  the  individual  assets 
of  the  surviving  partner,  and  of  subjecting  the  assets  in  each  case  to 
the  payment  of  the  debts  of  each. 

Held: 

The  bill  is  multifarious. 

3.  Idem — Accounts. — No  accountshould  be  ordered  when  the  answer  denies 
all  the  material  allegations  of  the  bill  and  there  is  no  proof  to  sustain 
them.  It  will  not  be  ordered  to  find  proof  of  those  allegations.  Lee 
Co,  Justices  V.  Fulkerson,  21  Gratt.  182. 

Appeal  from  decrees  of  chancery  court  of  city  of  Rich- 
mond, pronounced  June  5, 1885,"  July  9,  1885,  and  July  10, 
1885,  respectively,  in  the  cause  of  Whitehurst  &  Owen  v. 
Sadler  &  Wright  and  others.    The  defendants  demurred  to 
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the  bill,  and  tlie  court  overmllng  the  same  the  defendants 
appealed.    Opinion  states  the  caise. 

Sands  J  Leasee  &  Carter  j  for  appellants. 

Pa^e  &  Carter  J  for  appellees. 

FAUNTLEROYy  J.,  delivered  the  opinion  of  the  court 

Whitehurst  &  Owen,  the  plaintiffs  in  this  suit,  suing,  as 
they  say  in  their  bill,  for  themselves  and  all  other  credi- 
tors of  Sadler  &  Wright,  and  for  the  creditors  of  the  estate 
of  R.  S.  Sadler,  the  deceased  partner,  and  the  creditors  of 
F.  E.  Wright,  the  surviving  partner  of  Sadler  &  Wright, 
filed  their  bill  in  this  suit  against  F.  E.  Wright  in  his  own 
right ;  against  F.  E.  Wright,  as  surviving  partner  of  Sadler 
&  Wright;  against  Sue  E.  Sadler  in  her  own  right,  as  devi- 
see of  K.  S.  Sadler,  deceased ;  against  Sue  E.  Sadler,  as  ex- 
ecutrix of  R.  S.  Sadler,  deceased ;  and  against  Virgie  W. 
Sadler  and  Mattie  S.  Sadler,  as  children,  devisees,  and  lega- 
tees of  Richard  S.  Sadler,  deceased,  the  two  last  mentioned 
being  infants.  The  object  of  the  bill  is  to  ascertain  the 
partnership  assets  of  Sadler  &  Wright,  and  to  administer 
them ;  to  ascertain  the  individual  property  of  F.  E.  Wright, 
the  surviving  partner,  and  the  individual  estate  of  R.  S. 
Sadler,  the  deceased  partner,  and  to  subject  them  both  to 
the  alleged  claim  of  the  complainants  against  the  dissolved 
firm  of  Sadler  &  Wright ;  and  to  administer  the  estate  of 
the  decedent,  R.  S.  Sadler,  including  both  his  personal  and 
real  estate ;  and  with  these  ends  in  view,  all  in  the  same 
suit,  the  bill  seeks  to  convene  and  combine  in  one  suit  the 
social  creditors  of  Sadler  &  Wright,  the  individual  credi- 
tors of  F.  E.  Wright,  the  surviving  partner,  and  the  indi- 
vidual creditors  of  R.  S.  Sadler,  the  deceased  partner,  and 
to  call  into  the  same  suit  the  personal  representative  of  R. 
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S.  Sadler^  deceased^  Sue  E.  Sadler,  and  Sue  E.  Sadler  in  her 
own  right,  as  devisee,  and  the  infant  children,  as  devisees 
and  legatees  of  R.  S.  Sadler,  who  are  the  appellants  in  this 
appeal.  The  bill  was  demurred  to  and  answered  by  the 
infant  defendants  by  their  guardian  ad  litem,  and  was  de- 
murred to  by  Sue  E.  Sadler  in  her  own  right,  as  insufficient 
in  law.  The  court  overruled  the  demurrer  and  answer  of 
the  infant  defendants,  and  the  demurrer  of  Sue  E.  Sadler, 
and,  without  giving  her  a  day  or  opportunity  to  answer  the 
bill,  either  for  herself,  for  the  estate  of  her  decedent,  or  to 
deny  that  she  had  ever  executed  the  note  exhibited  by  the 
bill  as  in  part  the  basis  of  the  suit,  ordered  a  reference  ta 
a  master  for  accounts  prayed  for  in  the  bill. 

The  bill  is  plainly  and  grossly  multifarious,  as  embody- 
ing various  separable,  distinct,  and  numerous  objects,  in- 
terests, and  parties,  and  the  court  erred  in  overruling  the 
demurrers.  2  Rob.  Pr.  (old,)  278,  279 ;  Dunn  v.  Dunn,  2& 
Gratt.  291 ;  Brinkenlior/  y.  Brown,  6  Johns.  Ch.  157;  Sand. 
Eq.  186 ;  Stuart  v.  CoaUer,  4  Rand.  74. 

The  complainants'  alleged  claim  rests  on  an  open  account 
against  the  firm  of  Sadler  &  Wright,  a  large  part  of  which  is 
dated,  and  admitted  in  the  bill  as  contracted,  months  after 
the  death  of  Sadler,  the  deceased  partner.  The  bill  itself 
alleges  that  Sadler  died  January  5,  1884,  and  yet  the  ac- 
count filed  as  exhibit  with  the  bill  shows  that  much  of  the 
account  was  contracted  in  February,  May,  and  June,  1884,. 
and  is  charged  against  him  and  the  surviving  partner  as  if 
they  were  both  then  living.  In  addition  to  this  itemized 
account,  there  is  exhibited  with  the  bill  a  note  signed  "Sad- 
ler &  Wright/'  dated  January  26, 1884,  twenty-one  days  after 
Sadler's  dearth,  which  the  bill  says  was  executed  by  the 
surviving  partner,  F.  E.  Wright,  and  Sue  E.  Sadler  before 
her  qualification  as  executrix  of  R.  S.  Sadler,  they  two,  the 
bill  says,  "^o  operating  for  the  benefit  of  the  old  firm  and 
the  estate  of  the  said  Sadler  J'    The  bill  does  not  allege 
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that  this  aforesaid  note  is  all  or  what  part  thereof  is  stiU 
due  and  unpaid.  The  language  of  the  bill  is :  ^'  Which 
note  is  herewith  filed  as  a  part  of  this  bill)  marked  '  Ex- 
hibit W  and  O,  No.  4/  and  which  is  yet  unpaid  to  the  ex- 
tent of  « J' 

By  the  error  of  the  court  in  referring  the  cause  to  a  com- 
missioner, without  giving  Mrs.  Sadler  an  opportunity  to 
answer,  not  alone  she,  but  the  infant  defendants,  whose  an- 
cestor is  charged  by  the  note,  are  deprived  of  the  benefit  of 
her  denial  of  the  charge  made  in  the  bill  that  she  executed 
this  note  or  contracted  the  account.  The  court  assumed 
that  these  charges  made  in  the  bill  against  their  ancestor's 
estate,  and  against  them  as  his  devisees  and  legatees,  are 
just  and  true ;  and  without  any  evidence  to  support  them 
against  the  answer  of  the  infant  defendants  calling  for 
proof  thereof,  and  of  every  allegation  in  the  bill,  ordered 
a  reference  to  a  master  commissioner.  The  prayer  of  the 
bill  and  the  inquiry  ordered  are  directed  against  the  estate 
of  their  ancestor,  R.  S.  Sadler,  the  deceased  partner,  to  sat- 
isfy an  open  account  indebtedness  which  the  bill  says  was 
contracted  months  after  the  death  of  the  said  R.  S.  Sadler, 
the  deceased  partner.  "  The  estate  of  a  partner  who  dies 
is  not  liable  for  partnership  debts  contracted  after  the  date 
of  the  death."  Pol.  Partn.  88,  citing  Lindl.  Partn.  418. 
The  bill  alleges  the  insolvency  of  the  surviving  partner,  F. 
E.  Wright,  but  the  court  ordered  the  account  and  reference 
to  a  master  without  any  evidence  whatever  to  prove  his  in- 
solvency, although  the  answer  of  the  infant  defendants 
called  for  the  proof. 

This  order  of  reference  was  premature  under  the  ruling 
of  the  court  in  Lee  Co.  Jtcstices  v.  Fulkerson,  21  Gratt.  182. 
In  that  case  Staples,  J.,  speaking  for  the  court,  says :  "  The 
answer  denying  all  the  material  allegations  of  the  bill,  and 
the  latter  being  wholly  unsustained,  the  court  ought  to  have 
dismissed  it  at  the  hearing.  This  cannot  be  questioned. 
Vol.  Lxxxm— 7 
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unless  it  can  be  maintained  that  a  court  of  equity  may  de- 
cree an  account  for  the  purpose  of  furnishing  evidence  in 
support  of  a  bill.  This  court  has  repeatedly  decided  that 
an  account  should  not  be  ordered  in  any  case  unless  shown: 
to  be  proper  and  necessary  by  the  proceedings  and  proofs^ 
in  the  cause." 

The  remedy  in  this  case  is  against  the  surviving  partner 
at  law,  and  without  his  proved  insolvency  the  court  of 
equity  has  no  jurisdiction  of  the  bill  against  him.  Yet  the^ 
complainants  come  into  equity  upon  a  common-law  claim, 
by  a  bill  to  convene  creditors,  without  liens,  of  both  a  dead 
man  and  of  living  defendants,  to  administer  the  dead  man'& 
estate,  real  and  personal,  to  manage  a  partnership,  to  settle- 
up  all  its  concerns,  and  to  decree  generally  pro  and  con 
among  all  the  numerous  parties,  plaintiffs  and  defendants, 
living  and  dead,  social  and  individual,  congruous  and  incon- 
gruous, in  their  personal  or  representative  capacities.  The^ 
bill  alleges  that  Wright,  the  surviving  partner,  had  exe- 
cuted a  deed  of  trust  upon  his  individual  property,  and  yet 
it  does  not  make  the  trustee  a  party  to  the  suit,  or  the  deed 
of  trust  an  exhibit  in  the  cause.  The  bill  asks  for  a  dis- 
covery, and  forthwith,  before  any  opportunity  is  given  ta 
answer  and  disclose,  an  order  of  reference  to  a  master  com- 
missioner is  made.  Phillips,  an  alleged  creditor  of  Sadler 
ife  Wright,  filed  a  petition  in  the  cause  on  the  day  of  the 
decree  for  a  reference,  which  was  made  for  him  inclusive, 
without  makiug  him  a  party,  and  without  giving  the  infant 
defendants  or  Mrs.  Sadler  any  opportunity  to  reply  to  its 
statements. 

The  decrees  of  the  chancery  court  of  Richmond  city  com- 
plained of  are  wholly  erroneous,  and  must  be  reversed  and 
annulled,  and  this  court,  as  the  said  chancery  court  ought 
to  have  done,  will  sustain  the  demurrers  to  the  bill,  and 
order  it  to  be  dismissed. 

Decrees  reversed. 
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PuRYEAR  V.  The  Commonwealth. 
March  24th,  1887. 
Absent— L^^iSf  P. 

1.  Criminal  Proceedings— /V</«^/V^— /wry. — Court  may  properly  refuse 

to  summon  jury  from  another  county  because  of  local  prejudice,  until 
effort  to  obtain  impartial  jury  has  failed. 

2.  Idem — Evidence — Res   Gestce^Dying    Declarations^^ Presence. ^Si^ii^- 

ment  of  deceased  in  articulo  mortis^  and  in  presence  of  accused,  that 
accused  killed  her  with  poison  in  whisky  given  shortly  previous,  is 
admissible  as  part  of  res  gestcff^—^s  dying  declaration, — and  as  state- 
ment in  presence  of  accused  undenied  by  him. 

3.  Idem — Note  of  Accused^- Matter  of  Defense, — Note  written  by  deceased 

indicating  intention  to  take  her  own  life,  with  endorsement  by  officer 
when  found,  is  not  admissible  on  cross-examination  of  Commonwealth's 
witness  who  could  not  prove  the  hand-writing,  but  as  matter  of  defense. 

4.  iDBH—Indictment^  Certainty-^  Case  at  ^ar.— Under  Code  1873,  ch.  201, 

}  12,  the  indictment  here  charges  the  offense  with  sufficient  certainty. 

5.  Ide^  ^yurors—Od/ections.— Under  Code  1873,  ch.  158,  §  20,  objection  to 

juror  for  a  disability  created  by  the  constitution,  comes  too  late  after 

verdict,    Poindexter's  Case,  33  Gratt.  791. 
1  Idem— ^if/(0«y — /5in/o«.— Where  in  1868,  juror,  convicted  of  felony,  had 

been  pardoned,  motion  for  arrest  of  judgment  does  not  lie.    Edward's 

Case,  78  Va.  43. 
7.  Idem — New  Trial-^Case  at  Bar, — The  evidence  in  this  case  warrants 

the  verdict  of  guilty  of  murder  in  the  first  degree. 

Error  to  judgment  of  circuit  court  of  Prince  George 
county,  rendered  May  22, 1886,  sentencing  Holmes  R.  Pur- 
year,  whom  a  jury  had  found  guilty  on  an  indictment  for 
the  murder,  in  the  first  degree,  of  his  wife,  Emma  L.  Pur- 
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year,  to  be  hanged  by  the  neck  until  dead.  From  this 
judgment,  upon  exceptions  to  various  rulings  of  the  trial 
court,  prisoner  obtained  from  one  of  the  judges  of  this  court 
a  writ  of  error  and  sv^ersedeas.    Opinion  states  the  case. 

H.  T.  Wilson  and  V.  W.  Keeler,  for  the  plaintiff  in  error. 

JR.  A.  Ayers,  Attorney-General,  JR.  H.  Jones,  and  Edmund 
Pendleton^  for  the  Commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  was  for  murder  by  poison,  and  was  found 
in  the  county  court  of  Dinwiddle  county.  When  arraigned 
in  that  court,  the  plaintiff  in  error  demanded,  as  his  right 
was,  to  be  tried  in  the  circuit  court  of  that  county,  and  the 
case  was  accordingly  so  removed  to  the  circuit  court  of  Din- 
widdle county.  Ill  that  court  he  moved  the  court  to  cause 
a  venire  to  be  summoned  from  another  county  to  try  his 
case,  because  of  the  prejudice  existing  against  him  in  that 
county.  This  the  circuit  court  refused  to  do  until  the 
effort  had  been  made  to  obtain  a  jury,  from  the  venire 
already  summoned,  free  from  exceptions.  Subsequently,  it 
appearing  that  an  impartial  jury  could  not  be  obtained 
from  Dinwiddle  county  to  try  the  case,  upon  the  motion  of 
the  plaintiff  in  error  the  case  was  removed  to  the  county  of 
Prince  George,  where  a  jury  was  obtained,  and  the  case 
proceeded  to  a  trial.  The  jury  found  the  plaintiff  in  error 
guilty  of  murder  in  the  first  degree,  and  he  was  sentenced 
to  be  hanged.  From  this  judgment  and  sentence  he  ob- 
tained a  writ  of  error  to  this  court.  There  were  numerous 
exceptions  taken  at  the  trial  to  the  ruling  of  the  court 
below,  which  are  assigned  as  error  here,  which  will  be  con- 
sidered in  their  order;  postponing  the  fourth  to  the  others, 
however. 
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The  first  is  for  the  refusal  of  the  circuit  court  to  have  a 
jury  summoned  from  another  county  to  try  tlie  case  because 
of  prejudice  against  him  in  Dinwiddie  county.  Whenever 
an  impartial  jury  cannot  be  obtained  in  the  county  where 
the  offense  is  charged  to  have  been  committed^  and  the 
court  is  satisfied,  or  it  is  made  to  appear^  that  such  is  the 
prejudice  against  the  accused  that  an  impartial  jury  cannot 
be  obtained  for  the  trial  of  the  case  in  such  county,  the 
court  must  cause  a  jury  to  be  summoned  outside  of  said 
county,  as  every  man  is  entitled  to  be  tried  by  an  impartial 
jury ;  and  whenever  this  principle  is  disregarded  the  trial 
is  a  mockery,  and  the  judgment  based  thereon  will  be  set 
aside  in  this  court.  But  the  court  did  not  err  in  first  ex- 
hausting all  proper  endeavors  to  obtain  an  impartial  jury 
in  that  county ;  for  it  can  only  be  necessary  to  summon  a 
jury  from  another  county  where  the  fact  appears  that  jus- 
tice demands  it,  and  in  this  case  the  court  refused  to  make 
such  order  only  as  being  premature ;  and  subsequently,  the 
fact  appearing,  upon  the  motion  of  the  accused,  the  case 
was  removed  to  the  county  of  Prince  George,  in  which  a 
jury  was  obtained  free  from  exception.  When  it  appeared 
in  the  regular  way  that  a  jury  free  from  exception  could 
not  be  obtained  readily  in  Dinwiddie  county,  the  accused 
did  not  insist  upon  his  motion  to  have  a  jury  brought  from 
another  county  into  Dinwiddie  county,  but  himself  moved 
to  remove  his  case  for  trial  to  another  county,  and  his  mo- 
tion was  sustained  by  the  court.  There  was  no  error  in  this. 
The  end  to  be  obtained  was  an  impartial  jury;  and  this 
being  obtained,  the  ends  of  justice  were  obtained. 

The  second  exception  is  as  to  the  admission  by  the  court 
of  the  charge  made  by  the  dying  woman  that  her  husband 
had  killed  her  with  poison  mixed  in  whisky,  and  admin- 
istered to  her  a  short  time  before.  This  evidence  was  ad- 
miraible  upon  three  grounds :  First.  It  was  a  charge  made 
against  her  husband  in  his  presence,  and  not  denied  by 
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him,  he  greeting  this  terrible  arraignment  with  the  excla- 
mation, "Lord!  Lord!  Lord!"  clapping  his  hands  on  his 
head,  and  leaving  the  room  with  precipitation.  Secondly. 
It  was  a  circumstance  immediately  and  closely  linked  to 
the  alleged  homicide,  and  was  part  of  the  res  gestce,  and  it 
was  admissible.  Thirdly^  as  dying  declarations.  The 
woman  was  in  the  agonies  of  a  terrible  death,  such  as  is 
caused  by  strychnine  poison,  going  constantly  into  spasms, , 
her  body  being  drawn  backwards,  and  her  eyes  rolling  up, 
and  her  teeth  biting  the  blood  freely  from  tongue  and  lips, 
and,  as  she  returned  into  lucid  moments  between  these, 
she  would  cry  out,  "Oh,  I  am  bound  to  die,  and  I  am  not 
prepared;"  saying  to  the  by-standers:  "My  husband  put 
me  in  this  fix;  hold  me  down  and  let  me  die;  tell  every- 
body my  husband  did  it,"  etc.  I  do  not  think  that  it  can 
be  said  that  this  woman,  then  in  the  agonies  of  death, 
which  quickly  followed,  can  be  said  to  have  entertained 
any  hope  of  recovery.  She  declared  that  she  was  bound 
to  die,  as  she  was,  and  which  she  quickly  did.  This  evi- 
dence cannot  be  said  to  have  been  improperly  admitted. 

The  third  exception  is  that  when  the  deputy  sheriff,  a 
witness  for  the  Commonwealth,  was  being  examined,  he 
testified  that  he  had  gone  with  a  man  named  Nash  and 
another  to  search  the  quarters  occupied  by  the  deceased ; 
that  he  was  searching  in  the  store-room,  and  Nash  was 
searching  in  the  room  occupied  by  the  deceased,  and  in 
which  she  died;  that  the  said  Nash  called  to  him  to  come 
to  him,  and  when  he  came  Nash  showed  him  a  note,  and 
said,  "  I  expect  this  is  the  note  old  man  Puryear  is  looking 
for."  This  witness  then  said  that  he  took  the  note,  put  it 
in  an  envelope,  sealed  it,  and  endorsed  it  with  the  date,  and 
this  was  the  note  found  in  Mrs.  Puryear's  room;  that  they 
had  searched  there  three  times  before,  but  that  they  were 
searching  for  poison;  that  the  house  was  in  the  possession 
of  the  sheriff,  but  that  he  did  not  know  that  the  sheriff 
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bad  the  keys  all  the  time.  The  note  was  handed  to  him. 
He  identified  the  endorsation  on  the  envelope  and  the 
note,  and  said:  "This  is  the  note  found  in  Mrs.  Puryear's 
bed-room,  and  the  one  put  in  the  envelope."  This  was 
upon  cross-examination.  The  counsel  for  the  accused  then 
asked  him  to  read  the  endorsation  on  the  envelope,  which 
is  as  follows:  "1885.  H.  M.  Fisher  ydefputy  sheriff.  Found 
August  8,  1886,  hy  Williami  Nash;^^  and  the  note,  which 
was  as  follows : 

^^june  12 
"i  write  this  to  show  you  all  that  my  husband  sas  thai 
he  wiU  not  live  with  me  so  i  take  my  own  life.     Ton  al 
made  me  marry  him  he  due  not  lone  me  now.    So  good  hy 
toother  i  never  expect  to  see  you  any  more. 

"  Tour  daughter  J  Emma  I  puryearJ^ 

The  attorney  for  the  Commonwealth  objected  to  the 
reading  of  the  contents  of  the  endorsement  and  the  note  to 
the  jury,  and  the  court  sustained  the  objection,  and  would 
not  allow  them  to  be  read  to  the  jury  at  this  stage  of  the  pro- 
ceedings, and  the  accused  excepted.  This  evidence  was, 
in  a  subsequent  part  of  the  trial,  admitted  in  evidence.  It 
was  identified  by  the  Commonwealth's  witness,  and  the 
finding  attested ;  and  the  weight  of  the  letter  would  seem 
to  be  the  same  whether  offered  in  evidence  then  or  after- 
wards. It  was  matter  of  defense,  and  its  more  appropriate 
place  was  during  the  presentation  of  the  evidence  on  be- 
half of  the  accused,  and  it  does  not  appear  that  the  Com- 
monwealth's witness  could  prove  the  hand-writing,  or  in 
anywise  connect  it  with  the  case,  as  it  appears  to  have 
been  found  in  the  house  where  the  deceased  died  months 
after  her  death,  and  after  a  thorough  search  had  been  more 
than  once  made  of  the  place^  There  was  no  error  in  this 
ruling  of  the  court. 

The  fifth  exception  is  as  to  the  form  of  the  indictment. 
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There  was  no  demurrer  to  the  indictment,  but  a  motion 
was  made  in  arrest  of  judgment  because  of  its  supposed 
insnfBiOienoy^^I^irstf  that  the  quantity  of  strychnine  is  not 
stated;  second^  that  it  is  not  alleged  that  the  accused  knew 
that  she  had  any  intention  of  drinking  the  whisky;  thirdy 
that  it  is  not  alleged  that  he  administered  the  whisky,  or 
that  he  placed  it  where  she  could  get  it  and  drink  it,  either 
by  accident  or  design;  fourth,  that  the  indictment  does  not 
allege  any  intent  on  his  part  to  kill  and  murder  the  de- 
ceased by  mixing  strychnine  for  her  use,  or  any  intent 
thereby  to  do  her  any  bodily  harm. 

The  indictment  charges  that  he  did  "  feloniously,  will- 
fully, and  of  his  malice  aforethought,  contriving  and  in- 
tending one  Emma  L.  Puryear,  with  poison,  feloniously, 
willfully,  and  with  his  malice  aforethought,  to  kill  and 
murder,  on  the  thirteenth  of  June,  1885,  with  force  and 
arms,  in  the  county  aforesaid,  feloniously,  willfully,  and  of 
his  malice  aforethought,  did  privately  and  secretly  convey 
into  and  leave  a  great  quantity  of  strychnine,  being  a 
deadly  poison,  in  the  lodging-room  of  her,  the  said  Emma 
L.  Puryear,  in  the  dwelling-house  of  her,  the  said  Emma 
L.  Puryear,  there  situate;  and  that,  contriving  and  intend- 
ing,  as  aforesaid,  the  same  strychnine,  with  a  certain  quan- 
tity of  whisky  in  the  same  house  then  and  there  beings 
then  and  there  feloniously,  willfully,  and  of  his  malice 
aforethought,  did  put,  mix,  and  mingle, — he,  the  said 
Holmes  R.  Puryear,  then  and  there  well  knowing  the  said 
strychnine  to  be  a  deadly  poison ;  and  also  that  the  said 
whisky  with  which  the  said  Holmes  R.  Puryear  did  so  mix 
and  mingle  the  said  strychnine  was  then  and  there  pre- 
pared for  the  use  of  the  said  Emma  L.  Puryear;  and  that 
the  said  Emma  L.  Puryear  afterwards^  to-wit:  on  the  day 
and  year  aforesaid,  did  take,  drink,  and  swallow  down  a 
great  quantity  of  the  said  whisky  with  which  the  said 
strychnine  was  mixed  and  mingled  by  the  said  Holmes  R. 
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Pupyear,  as  aforesaid,— she,  the  said  Emma  L.  Puryear,  not 
knowing"  tbat  tliere  was  any  strychnine  or  other  poisonous 
ingredientd  mixed  or  mingled  with  the  said  whisky,  as 
aforesaid ;  "by  mean8<^whereof  she,  the  said  Emma  L.  Par- 
year,  tben  and  there  became  sick  and  distempered  in  her 
body,  and  tlie  said  Emma  L.  Puryear,  of  the  poison  afore- 
said, so  by  ber  taken,  drunk,  and  swallowed  down  as  afore- 
said, and  of  tbe  sickness  occasioned  thereby,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  died.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
he,  the  said  Holmes  R.  Puryear,  in  manner  and  form  afore- 
said, her,  tbe  said  Emma  L.  Puryear,  feloniously,  willfully, 
and  of  bis  malice  aforethought,  did  poison,  kill,  and  mur- 
der, against  the  peace  and  dignity  of  the  Commonwealth 
of  Virginia.'' 

This  indictment  is  for  laying  poison,  secretly  conveying 
and  placing  poison,  and  is  sufficient  in  form  and  substance. 
But  there  was  no  demurrer  and  no  motion  to  quash  the  in- 
dictment, and  no  objection  urged  thereto  until  after  ver- 
dict Our  statute  provides,  chapter  201,  §  12,  Code  Va.-. 
"  Judgment  in  any  criminal  case,  after  the  verdict,  shall 
not  be  arrested  or  reversed  upon  any  exception  to  the  in- 
dictment or  other  accusations,  if  the  offense  be  charged 
therein  with  sufficient  certainty  for  judgment  to  be  given 
thereon  according  to  the  very  right  of  the  case."  It  cannot 
be  contended  that  there  is  any  uncertainty  in  the  charge  in 
this  indictment.  It  charges  murder  by  poison,  which, 
under  our  statute,  is  murder  in  the  first  degree.  There  is 
no  micertainty  therein ;  and,  if  the  allegations  are  true,  the 
penalty  is  death,  and  the  judgment  of  the  circuit  court  was 
accordingly  rendered  according  to  the  very  right  of  the  case^ 
when  the  verdict  had  ascertained  the  truth  of  the  charge. 
The  sixth  exception  is  because  the  court  overruled  a 
motion  in  arrest  of  judgment  because  one  of  the  jury  in  the 
case  had  been  convicted  of  a  felony.  The  juror  had  been 
Vol.  Lxxxiii — 8 
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SO  convicted,  but  lie  had  been  pardoned  by  the  governor  in 
1868.  This  was  before  the  present  constitution  of  this  State 
was  adopted.  The  provision  concerning  the  removal  of 
political  disabilities  consequent  upon  conviction  for  of- 
fenses, to  be  found  in  the  present  constitution  (article  4, 
^  6)  was  not  in  the  constitution  then  in  force.  The  power 
to  grant  pardons  was  general  and  unrestricted  as  to  the  of- 
fense in  question,  and  the  pardon  not  merely  released  the 
offender  from  the  punishment  prescribed  for  the  offense, 
but  obliterated,  in  legal  contemplation,  the  offense  itself. 
In  the  case  of  Edwards  v.  OommonweoLth^  Lewis,  P.,  con- 
siders this  question,  and  cites  the  authorities  bearing  upon 
the  subject,  and  no  further  reference  to  authority  is  deemed 
necessary  here  upon  this  point.  78  Va.  43.  But,  were  this 
otherwise,  the  motion  is  claimed  to  have  been  made  too 
late  after  verdict.  Our  statute  provides  "  that  no  exception 
shall  be  allowed  against  any  juror,  after  he  is  sworn  upon 
the  jury,  on  account  of  age,  or  other  legal  disabilUy,  unless 
by  leave  of  the  court,'^  (chapter  158,  §  20,  Code  Va.) ;  and  in 
Poindexter^s  Case  this  court  held  that  the  objection  to  a 
juror  for  a  disability  created  by  the  constitution  came  too 
late  after  verdict.  33  Gratt.  791.  But,  in  the  view  we  have 
taken  of  the  effect  of  the  pardon  in  this  case,  this  question 
does  not  arise  here. 

The  seventh  bill  of  exceptions  is  because  the  attorney  for 
the  Commonwealth,  in  the  argument,  referred  to  the  char- 
acter of  the  accused.  He  said  ^'he  had  known  Holmes  R. 
Puryear  from  his  childhood ;  that  he  [Puryear]  had  been 
to  school  to  him  [the  attorney]  in  his  boyhood ;  and  that 

his  previous  character  should ."    Here  he  was  stopped 

by  the  court,  and  not  allowed  to  proceed  further.  This  is 
no  ground  for  arresting  the  judgment.  The  circuit  court 
Administered  the  proper  remedy.  There  was  no  exception 
by  the  accused  at  the  time.  Perhaps  none  was  thought 
necessary.    After  the  action  of  the  court  there  was  nothing 
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to  except  to.  See  the  opinion  of  Hinton,  J.,  in  the  case  of 
Price  V.  Com.,  77  Va.  393.  Under  that  decision  the  excep- 
tion comes  too  late  after  verdict. 

Exception  four  will  now  be  considered,  and  that  is  as  to 
the  refusal  of  the  court  to  set  aside  the  verdict  and  grant 
the  accused  a  new  trial.  The  evidence  in  the  case  is  briefly 
stated. 

That  the  accused  married  the  deceased  in  January,  1885. 
The  engagement  to  marry  was  for  the  month  of  March  fol- 
lowing. The  marriage  was  hastened  upon  the  solicitation 
of  the  intended  wife,  who  came  to  the  store  of  the  prospec- 
tive husband,  and  urged  the  immediate  consummation  of 
the  marriage.  This  was  done  in  a  few  days ;  the  intended 
wife  selling  her  lands  for  $200,  and  giving  the  intended 
husband  the  money.  A  few  weeks  after  the  consummation 
of  the  marriage,  the  wife  gave  birth  to  a  fully-developed 
child.  The  day  of  the  birth  of  the  child  the  husband  car- 
ried the  wife  to  a  boarding-house  in  Petersburg,  where  the 
child  wa£r  born,  and  there  left  her,  he  says,  because  she  gave 
birth  to  this  child,  and  he  had  been  deceived  about  her 
condition,  and  that  he  was  not  the  father  of  the  child.  -  The 
town  authorities  took  him  in  custody  on  complaint  of  the 
wife,  and  sent  him  and  her  back  home  in  charge  of  an  of- 
ficer. He  would  not  suffer  the  child  to  go  with  him,  and 
it  was  given  away  by  the  mother  to  a  colored  woman.  The 
husband  and  wife  then  lived  in  a  diminutive  country  store, 
with  a  little  back  room,  where  the  wife  slept ;  and  the  hus- 
band slept  under  the  counter  of  the  store,  when  he  professed 
to  have  no  intercourse  with  his  wife,  and  did  not  allow  any 
others  to  go  in  her  room  except  under  his  supervision.  The 
evidence  shows  that  he  was  always  unkind  and  harsh  to- 
wards his  .wife,  and  protested  that  nothing  could  make  him 
live  with  her.  He  tried  many  expedients  to  rid  himself 
of  her  by  negotiating  with  her  to  go  to  her  mother's,  then 
leaving  her  for  days  together  without  his  society  and  with- 
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out  food,  which  was  supplied  by  some  charitable  colored 
people ;  a  young  colored  woman  coming  to  sleep  with  his 
wife  in  his  absence.  He  came  home  in  the  night,  and  in- 
troduced himself  in  the  bed,  where  he  professed  never  to 
go,  when  two  women  were  in  it;  and  the  colored  woman 
refused  on  his  account  to  stay  with  his  wife  again  when  she 
was  alone. 

He  then  changed  into  an  appearance  of  relenting ;  had  a 
notion  of  going  back  to  his  wife,  he  daid.  Made  some 
promises  to  her  that  he  would  not  think  less  of  her ;  that 
he  would  take  care  of  her  during  her  sickness.  Introduced 
some  colored  persons  into  her  bed-room,  and  one  white  man,, 
and,  seating  himself  on  her  bed,  said  in  a  kind  way: 
"  Emma,  I  want  you  to  tell  me  now,  who  was  the  father  of 
that  child  ?  "  She  hid  her  face  in  the  bed-clothes  and  cried, 
and,  after  coaxing  by  her  sister  and  him,  named  another 
man.  He  then  filed  his  bill  for  a  divorce,  and  summoned 
these  very  persons  as  witnesses  to  prove  these  admissions 
thus  obtained.  The  wife  employed  counsel,  and  the  judge 
ordered  the  husband  to  deposit  $60  to  pay  her  costs  and 
expenses  in  the  conduct  of  the  litigation.  This  money  he 
was  not  able  to  raise,  and  the  proceedings  were  suspended. 
His  conduct  now  became  more  violent  towards  his  wife, 
and  she  seems  to  have  been  in  great  dread  of  danger  at  his 
hands.  When  she  was  found  with  a  knife  by  a  witness, 
and  it  was  taken  from  her,  he  sarcastically  took  out  his 
own  knife,  mockingly  whetted  it  on  his  shoe,  and  handed 
it  to  her  to  kill  herself  with. 

It  is  not  necessary  to  detail  the  long  course  of  these^ 
scenes.  They  came  to  an  abrupt  termination  in  a  few 
weeks.  On  the  thirteenth  of  June,  1885,  about  8  o'clock, 
he  walked  leisurely  down  the  road,  and  called  a  colored 
man,  who  lived  a  short  distance  off.  He  did  not  come  at 
first,  but  in  a  short  time  he  did  come ;  and,  as  he  neared 
the  store,  he  heard  screams  of  anguish,  as  if  half-smothered,. 
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as  if  coming  from  under  cover  or  a  close  place.    The  col- 
ored man  said,  "  What  is  this  V  referring  to  these  distress- 
ing, half -smothered  cries.    The  accused  said :  "  My  wife  is 
bad  off;  go  in  and  see  what  you  can  do  for  her."    The  wit- 
ness found  the  lUtle  rooin^  eight  or  ten  feet,  on  this  sum- 
mer day,  %hvt  up  closCj  the  window  shut,  the  blind  closed, 
the  outer  door/asteTi^  and  the  partition  door  between  the 
store  and  this  little  room  fast  boUepi,  and,  upon  going  in, 
there  lay  the  wife  of  the  accused  apparently  in  the  agonies 
of  death^'Wl^lthiiig  in  pain^  screaming  as  he  had  never  heard 
mortal  scream  before,  biting  her  lips  and  tongue  until  the 
blood  flowed,  and  bending  her  body  back  in  spasms.    The 
spasm  passing  off,  a  lucid  interval  came.    During  all  this 
the  accused  appears  to  have  been  an  unmoved  spectator, 
passing  in  and  out  of  the  room.    But  his  wife,  seeing  him, 
charged   him  with  having  killed  her  with  a  toddy  just 
given  her.    This  he  did  not  deny.    Persons  began  to  assem- 
ble as  the  tidings  spread,  and  in  the  presence  of  several 
witnesses  he  is  again  and  again  accused  by  his  wife  with 
her  murder.    He  does  not  deny  it,  but  puts  both  hands  on 
his  head,  and  said,  "Lord!  Lord!  Lord!"  and  goes  out  of 
the  room  precipitately.    He  then  set  to  work  to  feign  dy- 
ing agonies  himself,  had  fits  very  like  his  wife,  jerking 
and  rolling  up  his  eyes,  and  throwing  himself  into  atti- 
tudes, and  pretending  to  know  nobody,  and,  when  roused 
up,  drinking  an  intoxicating  drug  of  some  sort  marked 
"bitters."    In  the  last  moments  of  his  wife,  when  relief 
was  coming  on  in  death,  two  witnesses  were  in  the  store 
with  him,  and  he  was  unconscious,  lying  on  the  counter. 
One  witness  went  into  the  chamber  of  the  dying  woman,- 
and  shut  the  door  behind  him.    The  other  stayed  in  the 
store,  so  as  to  watch  the  accused.    All  became  still  in  the 
chamber  of  death,  and  perfect  stillness  reigned   in  the 
store.    Thinking  himself  alone,  doubtless,  the  accused  was 
no  longer  unconscious,  nor  in  dying  agonies,  but  raised 


62  PuRYEAR  V.  The  Commonwealth. 


Opinion. 


his  head  cautiously ^  and,  turning  his  face  towards  the 
door  of  the  now  silent  chamber,  listened  intently. 

There  was  evidence  that  early  in  the  morning  he  said  he 
was  mixing  a  toddy  for  his  wife,  and  that  he  had  put  in 
the  glass  white  sugar,  and  a  white  substance  like  soda,  and^ 
a  witness  looking  into  this  glass,  he  stepped  up,  and  took 
it  out  of  her  reach,  and  t>la'Ced  it  where  she  could  not  see 
into  it,  and  he  said  that  he  was  mixing  a  toddy;  also  one 
for  himself.  His  wife,  in  her  dying  moments,  charged 
him  with  bringing  two  toddies  in, — one  for  her,  which  was 
white,  and  one  for  himself,  which  was  red.  Two  glasses 
were  found  in  the  cupboard,  one  with  a  white  sediment, 
the  other  with  red  sediment.  Both  were  analyzed  by  the 
State  chemist.  The  white  sediment  contained  strychnine, 
the  red  sediment  contained  none.  The .  stomach  of  the- 
dead  woman  was  taken  out,  and  analyzed  also,  and  strych- 
nine found  in  it.  The  doctors  proved  that  the  symptoms 
of  the  dying  woman  were  indications  of  strychnine  poison. 
When  the  death  of  his  wife  was  at  last  announced  to  him, 
the  accused  began-  to  make  arrangements  to  bury  her  at 
once,  sent  for  persons,  wrote  an  order  for  a  cofla.n  at  once, 
and  asked  to  have  the  body  gotten  ready  for  burial  by  four 
o'clock  that  day.  Under  these  circumstances,  the  jury,  the 
proper  trier  of  the  facts,  found  him  guilty  of  murder  in  the^ 
first  degree. 

Upon  what  principle  could  the  circuit  court  have  dis- 
turbed this  verdict?  It  certainly  cannot  be  said  to  have 
been  without  evidence,  or  plainly  against  the  evidence,, 
and  the  circuit  court  did  not  err  in  refusing  to  set  aside 
the  verdict,  and  grant  a  new  trial  to  the  accused. 

Upon  the  whole  case,  we  are  of  the  opinion  to  affirm  the- 
judgment  of  the  circuit  court  of  Prince  George  county. 


Judgment  affirmed. 
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Johnson's  Adm'r,  &c.  v.  Citizens  Bank  op  Richmond. 
March  31st.  1887. 
Adseni'-^LBWis,  P. 

^iLLs— Construction^ Case  at  Bar — By  her  will,  J.  gave  two-thirds  of  her 
estate  to  her  son  E.  and  the  rest  to  her  son  P.  By  codicil  she  directed 
that  if  coal  be  discovered  on  E.*s  land,  P.  should  have  one-third  of  the 
profits  in  fee,  and  vice  versa;  and  that  should  either  son  die  without 
will  or  lawful  issue,  the  survivor  should  heir  the  property  of  the  de- 
ceased son.    E.  died  without  will  or  issue. 

Held  : 

1.  This  will  was  construed  in  Randolph  v.  Wright,  81  Va.  608,  and 

is  res  judicata, 

2.  Each  son  took  a  defeasible  fee  in  the  lands  devised  to  him, 

coupled  with  power  of  appointment  by  will,  with  remainder  over 
to  the  survivor,  and  E.'s  fee  having  been  defeated  by  his  death 
without  issue  living  at  his  death,  and  having  failed  to  appoint 
by  will,  the  remainder  to  P.  is  good. 

3.  This  applies  to  all  the  lands  devised  to  the  sons,  including  what 

is  called  the  "Chesterfield  land,"  as  well  as  the  "Richmond' 
land.*' 

4.  No  coal  having  been  discovered  in  any  of  said  lands,  no  contro- 

versy can  arise  respecting  profits  therefrom. 

Appeal  from  decree  of  chancery  court  of  city  of  Richmond 
pronounced  in  the  cause  of  the  Citizens  Bank  of  Richmond 
against  Joseph  W.  Johnston,  administrator  of  Philip  T. 
Johnson,  deceased,  and  others.  The  decree  being  unfavor- 
able to  the  said  defendants,  they  appealed.  Opinion  states 
the  case. 
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JF.  W.  Christian,  O.  K.  Mason,  and  W.  W.  Gordon,  for 
the  appellants. 

.    Pleasants  &  Massie,  Wood  Bovldin,  Jr.,  and  Guy  &  Gil- 
liam, for  the  appellee. 

Lacy,  J.,  delivered  the  opionion  of  the  court. 

The  bill  was  filed  by  the  appellee,  the  Citizens  Bank  of 
Richmond,  on  the  twelfth  day  of  July,  1881,  in  its  own  be- 
half and  for  the  benefit  of  all  other  lien  creditors  of  Philip 
T.  Johnson  and  Frank  D.  Hill,  to  subject  the  real  estate  of 
the  said  Johnson  and  Hill  to  the  payment  of  the  liens 
thereon.  The  real  estate  of  Philip  T.  Johnson  being  sufii- 
<5ient,  and  he  being  primarily  liable,  no  steps  were  taken 
against  the  real  estate  of  the  said  Hill.  During  the  pro- 
gress of  the  suit,  the  debts  asserted  against  the  said  John- 
son not  being  controverted,  a  question  arose  in  the  case  as 
to  what  interest  the  said  Johnson  had  in  the  real  estate  in 
question ;  it  appearing  that  it  was  devised  under  the  will 
of  Mrs.  Caroline  M.  R.  Johnson,  deceased. 

Under  her  will  the  said  real  estate  was  devised  as  fol- 
lows :  The  real  estate  in  the  city  of  Richmond  was  devised, 
two-thirds  to  her  son  Edward  A.  Johnson,  one-third  to  her 
son,  the  said  Philip  T.  Johnson,  and  after  some  small  be- 
quests, not  questioned  here,  all  the  rest  of  the  property, 
real  and  personal,  was  given  the  two  sons  Edward  and 
Philip,  to  be  equally  divided  between  them,  and  Edward 
was  to  have  the  Salisbury  house  and  improvements,  should 
he  wish  it ;  and  that  the  daughter,  Rosena  M.  C.  Martin, 
(now  Wright,)  was  not  to  heir  one  cent  of  her  property. 
By  a  codicil  it  was  provided  that,  if  a  working  seam  or 
whatever  quantity  of  coal  may  be  discovered  and  worked 
on  Edward's  part  of  the  Salisbury  tract  of  land,  Philip  was 
to  have  one-third  of  the  profits  in  fee-simple,  to  do  in  all 
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respects  as  he  chooses  with  it;  the  same  to  be  claimed  by 
my  son  Edward,  should  coal  be  discovered  on  any  part  of 
Philip's  land,  which  would  be  the  tract  called  "  Woodland," 
and  as  much  of  Salisbury  as  will  make  his  acres  equal  to 
Edward's.  "Should  either  son  die  without  a  will  or  law- 
ful issue,  the  surviving  son  must  heir  all  the  property  given 
by  me  to  him." 

The  question  being  submitted  to  the  chancery  court, 
Edward  having  died  without  a  will  and  without  issue, 
what  interest  Philip  took  in  the  land  of  Edward,  the  said 
court  held  the  foregoing  limitation  void  for  repugnancy, 
and  decreed  one  half  of  the  lands  of  Edward  to  the  daugh- 
ter, Rosena,  and  the  other  half  to  Philip.  From  this  de- 
<;ree,  Philip  having  died,  the  appellant  appealed. 

The  only  question  in  this  case  being  as  to  the  true  con- 
struction of  the  said  will  of  Caroline  M.  R.  Johnson,  this 
cannot  be  considered  an  open  question  in  this  court.  The 
said  Philip  having,  in  his  life-time,  conveyed  a  piece  of 
the  Richmond  city  real  estate  to  one  N.  V.  Randolph, 
Rosena  M.  C.  Wright  instituted  her  action  of  ejectment 
against  the  said  Randolph,  and,  judgment  being  rendered 
for  her,  that  case  was  brought  here  by  writ  of  error,  and  it 
was  agreed  that  the  judgment  here  in  that  case  should  con- 
clude all  questions  as  to  the  real  estate  held  under  Mrs. 
Caroline  M.  R.  Johnson's  will,  situated  in  the  city  of  Rich- 
mond. In  that  case  the  said  will  of  Mrs.  Caroline  M.  R, 
Johnson  was  construed  here,  and  the  judgment  of  the  court 
below  reversed;  this  court  holding  that  Rosena  took  noth- 
ing under  her  mother's  will.  In  the  mean  time,  this  suit 
having  been  instituted  for  the  purposes  already  stated,  it 
becomes  necessary  to  construe  the  will  of  the  said  Mrs.  Caro- 
line M.  R.  Johnson  in  this  suit,  while  the  said  chancery 
court,  before  the  decision  herein  in  Handolph  v.  Wright, 
81  Va.  608,  construed  this  said  will  differently,  as  hag  been 

stated. 
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We  are  of  opinion  that  this  decree  is  erroneous  for  rea- 
sons stated  in  writing  and  filed  with  the  record  in  the  case 
of  Handolph  v.  Wright,  supra.  The  question  as  to  the 
lands  in  Chesterfield  not  having  been  adjudicated  in  that 
case,  we  are  urged  by  counsel  for  appellees  to  review  the 
decision  in  Randolph  v.  Wright,  and  to  sustain  the  chan- 
cery court  decree  herein,  because  of  the  interests  in  the 
profits  in  the  coal  which  might  be  dug  from  the  Chester- 
field lands.  But  this  is  a  question  concerning  the  Chester- 
field as  well  as  the  Richmond  lands,  and  they  pass  under 
the  will  aforesaid  precisely  as  the  Richmond  city  lands  do,, 
and  no  working  seam  of  coal  has  been  discovered,  nor  any 
other  quantity  of'  coal  whatever,  and  there  is  no  real  con- 
troversy here  concerning  these  supposed  profits,  there  being* 
no  such  property  in  existence. 

.  The  decision  in  the  case  of  Randolph  v.  WrigJit,  supra^ 
applies  to  this  case  in  exact  terms.  It  is  the  same  will, 
and  the  same  language  iu^the  same  will,  in  question  in  each. 
The  decree  of  the  chancery  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  to  be  had  therein 
in  accordance  with  this  opinion,  in  order  to  a  final  decree 
in  the  cause. 

Decree  reversed. 
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Davis  v.  Chapman. 

March  24th,  1887. 
Absent— LEWiSy  ?• 

1.  Personal  Representatives — Dgvas^znl.—Admimstrator  is  charge- 

able with  devastavii  of  loss  of  proceeds  of  draft  payable  to  him  as  such, 
and  endorsed  by  him  for  collection,  and  placed  by  him  in  the  hands  of 
strangers.    Kee  v.  Kee,  2  Gratt.  116. 

2.  Idem — Claim  v.  U.  S. — Colleciion — Surety, — Administrator  of  creditor 

of  U.  S.  has  authority  to  receive  payment  and  give  discharge  at  any 
place  where  the  government  may  choose  to  pay  it,  and  his  stirety  is 
bound.     Vaughan  v.  Northup^  15  Pet.  6. 

3.  Idem — Creditors'  Suit^ Assets — Receiver^^QoMxX,  of  equity  has  author- 

ity to  call  in  the  assets  of  the  estate  from  personal  representative  and 
place  them  in  receiver's  hands.     Farmer  v.  Yates,  23  Gratt.  143. 

Appeal  from  two  decrees  of  the  circuit  court  of  Fairfax 
county  rendered  at  its  November  term,  1882,  and  at  its  June 
term,  1883,  respectively,  in  the  chancery  cause  of  Chapman 
V.  Lyman  BrougMon  aTid  John  C.  Davis.  The  decree  was 
adverse  to  the  defendants,  and  Davis  procured  from  one  of 
the  judges  of  this  court  an  appeal  and  supersedeas.  Opin- 
ion states  the  case. 

H.  W.  Thomas  and  C.  E.  Stuart^  for  the  appellant. 

R.  W.  Moore  and  S.  F.  Beachj  for  the  appellee. 

Faxusttleroy,  J.,  delivered  the  opinion  of  the  court. 

At  the  December  term,  1872,  of  the  county  court  of  Fair- 
fax county,  Virginia,  Lyman  Broughton  qualified  as  admin- 
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istrator  d.  6.  n.  of  the  estate  of  Waite  Broughton,  deceased, 
executing  an  oflS.cial  bond  in  the  penalty  of  ?2,000,  on  which 
the  appellant,  J.  C.  Davis,  became  suretj'.  In  1880,  the  ap- 
pellee, John  Chapman,  for  himself  and  other  creditors  of 
the  said  Waite  Broughton,  deceased,  filed  his  bill  against 
the  said  Lyman  Broughton,  administrator  d.  h.  n.  of  Waite 
Broughton,  aforesaid,  and  John  C.  Davis,  surety  on  his  of- 
ficial bond,  for  the  purpose  of  compelling  a  settlement  of 
the  administration  accounts  of  the  said  Lyman  Broughton, 
administrator  d.  b.  n.  as  aforesaid.  The  bill  charges  that 
Lyman  Broughton,  among  other  claims  due  the  estate  of 
his  intestate  which  came  into  his  hands  as  administrator, 
had  received  a  claim  against  the  United  States  for  damages 
to  decedent's  property  during  the  civil  war,  upon  which  he 
had  received  the  sum  allowed  and  paid  by  the  United  States 
government  of  ?2,800,  for  which  said  sum  he  had  failed  to 
account. 

The  defendants,  Lyman  Broughton,  administrator  d.  6. 7i., 
and  his  surety,  J.  C.  Davis,  the  appellant,  filed  their  sepa- 
rate answers  to  the  bill,  denying  their  liability,  on  the 
ground  that,  as  the  administrator  alleges,  the  claim  was  lost 
through  the  dishonesty  of  the  claim  agents  employed  by 
him  to  prosecute  the  claim  and  that,  as  the  claim  was  paid 
to  the  said  agents  by  the  United  States  government  in 
Washington  city,  District  of  Columbia,  and  was  never  re- 
ceived in  Virginia,  he  cannot  be  held  accountable  for  it 
here. 

During  the  progress  of  the  cause  it  was  referred  to  a 
master  commissioner  of  the  court  to  ascertain  and  report 
what  amount,  if  any,  had  been  collected,  and  by  whom,  on 
the  said  claim  against  the  government,  with  a  transcript 
of  the  record  of  the  treasury  department  relating  to  the 
matter,  and  the  deposition  of  the  administrator  himself  in 
evidence,  showing  that  a  draft  was  issued  July  19, 1878,  for 
32,800,  payable  to  the  order  of  Lyman  Broughton,  adminis- 
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trator,  which  draft  was  presented  at  the  treasury,  and  paid, 
endorsed  by  Lyman  Broughton,  administrator,  and  by  John 
H.  Ferry.  The  master  commissioner  reported  that  the  ad- 
ministrator had  collected  $2,800  on  the  said  claim  from 
the  United  States  government  July  19, 1878,  and  was  charge- 
able with  that  sum  as  due  the  estate  of  his  intestate,  with 
interest  thereon  from  the  said  date  of  its  collection.  To 
this  report  exceptions  were  filed,  and  the  deposition  of  the 
said  Lyman  Broughton,  administrator,  denying  that  he  had 
ever  received  the  money  aforesaid,  and  alleging  that  it  had 
been  lost,  and  he  had  been  defrauded  out  of  it  by  the  dis- 
honesty of  the  agents  employed  by  him  to  collect  it.  At 
the  November  term,  1882,  of  the  said  court,  the  cause  was 
heard  on  the  bill,  answers,  the  deposition  of  the  adminis- 
trator, Lymau  Broughton,  the  master^s  report,  and  the  ex- 
ceptions thereto,  a  draft  drawn  upon  the  treasury  of  the 
United  States  in  favor  of  Lyman  Broughton,  administrator, 
for  $2,800,  and  other  papers  filed  by  complainant ;  where- 
upon the  court  decreed  that  50  per  centum  of  the  said 
sum  of  52,800  should  be  allowed  and  credited  to  the  admin- 
istrator for  counsel  fees  and  expenses  of  collection,  and 
decreed  against  the  administrator  and  his  surety  for 
?1,400,  with  interest  thereon  from  nineteenth  day  of  July, 
1878,  the  date  of  collection,  to  be  paid  to  O.  W.  Hunt,  gen- 
eral receiver  of  the  court;  and  by  a  decree  of  June  term, 
1883,  leave  was  granted  to  said  Hunt  to  institute  any  suit 
necessary  to  enforce  the  decree  of  the  November  term,  1882, 
aforesaid.  From  these  decrees  the  surety,  John  C.  Davis, 
on  the  adminstrator  Lyman  Broughton's  official  bond, 
appeals,  and  attacks  the  decrees  as  erroneous,  for  grounds 
of  error  assigned  in  his  petition. 

First.  Because  the  fund  which  ought  to  have  been  re- 
ceived by  the  said  administrator  never  came  into  his  hands, 
but  was  lost  by  the  dishonesty  of  the  agents  whom  he  em- 
ployed to  collect  the  claim.    Other  than  Broughton's  own 
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deposition,  there  is  an  entire  absence  of  proof  of  dishonesty 
on  the  part  of  the  agents  whom  he  selected,  employed,  and 
trusted  to  collect  this  large  claim  due  from  the  United 
States  government  to  the  estate  of  his  intestate.  A  state- 
ment dated  April  4, 1882,  made  by  one  Eandall,  and  placed 
among  the  papers  in  the  case  by  the  appellant's  counsel 
prior  to  the  decree,  says  "  Ferry  was  engaged  in  the  prose- 
cution of  claims  from  a  short  time  after  the  close  of  the 
war  until  he  left  the  city,  about  three  years  ago.  Black 
was  regarded  as  a  man  of  means,  but  his  property  was  in 
Montana.  Ferry  was  not  regarded  as  a  man  of  means,  and 
until  a  short  time  before  he  left  here  was  considered  a  re- 
liable man,  but  since  his  departure  there  have  been  rumors 
that  he  fell  into  disfavor  with  the  treasury  department,^' 
Who  Randall  is,  or  what  connection  he  had  with  Broughton, 
is  not  disclosed.  Black  And  Ferry  lived  in  Washington  city, 
and  were  agents  to  prosecute  claims  against  the  government. 
Broughton  offered  no  evidence,  nor  did  he  take  the  deposi- 
tion of  a  single  witness,  to  establish  the  allegation  of  dis- 
honesty charged  in  his  answer.  Randall's  statement  does 
not  belong  in  the  record.  He  was  never  examined  or  cross- 
examined  as  a  witness,  and  his  statement  furnishes  no 
support  to  the  averment  of  the  answers.  If  this  adminis- 
trator actually  realized  the  proceeds  of  this  claim,  which 
was  assets  of  the  estate  in  his  hands,  in  the  shape  of  a 
successfully  prosecuted  and  allowed  claim  against  the  gov- 
ernment, represented  by  a  draft  upon  the  United  States 
treasury  for  ^2,800,  made  payable  to  him  as  administrator, 
and  which  could  not  be  used,  realized,  or  received  by  any  one 
without  his  endorsement,  he  is  liable.  If,  as  he  alleges,  he 
endorsed  the  draft,  (and  did  not  collect  it  himself,  of  which 
there  is  no  evidence  in  the  record,)  but  recklessly,  negli- 
gently, and  improvidently  put  it,  so  endorsed  by  him  as 
administrator,  into  the  hands  of  men  whom  he  himself  says 
he  did  not  know,  nor  nothing  as  to  their  honesty  or  respon- 
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aibility,  and  whom  he  says  he  never  "  afterwards  saw  again," 
he  is  equally  liable  for  the  waste,  upon  all  fixed  rules  con- 
trolling the  administration  of  estates,  and  the  responsibility 
of  fiduciaries.  In  the  case  of  Kee  v.  Kee,  2  Gratt.  116,  this 
court  said;  "  The  duties  of  the  executor  are  to  be  performed 
under  the  obligations  of  sound  judgment,  acting  on  these 
considerations  of  worldly  prudence  which  affect  the  safety 
of  the  pecuniary  interests  confided  to  his  care."  See,  also, 
SatdhdU  V.  Taylor,  14  Gratt.  281. 

Broughton,  this  administrator,  says,  in  his  deposition,  of 
these  men,  Ferry  and  Black,  whom  he  not  only  employed 
to  prosecute  this  claim,  but  to  whom  he  gave  the  draft, 
which  was  payable  only  to  him,  endorsed  by  him  as  ad- 
ministrator: <^I  did  not  know  them ;  I  did  not  know  that 
they  were  reliable;"  and  he  disclaims  any  knowledge  of 
their  first  names,  or  even  of  their  address.  He  did  not 
even  contract  with  them  so  as  to  protect  the  estate  against 
exorbitant  charges  for  prosecuting  the  claim,  but  he  swears 
that  "the  first  was  to  have  twenty-five  percent.;  the  other 
man  what  he  chose."  He  said  that  these  agents  said: 
"None  of  it  [the  proceeds  of  the  claim]  belonged  to  him; 
that  it  belonged  to  creditors  of  the  estate;  that  he  was  not 
administrator;  that  they  were  administrators,  and  parties 
must  come  to  them."  He  made  no  denial  of  or  resistance 
to  this  absurd  and  sinister  pretension,  but  parted  with  the 
realized  proceeds  of  the  claim  by  endorsing  and  delivering 
the  draft  to  these  men,  not  to  collect  it  and  to  settle  with 
him,  but  avowedly  to  exclude  him  from  it,  and  (as  he  al- 
lies) to  rbtain  and  embezzle  it  entirely.  He  thus  not  only 
used  no  caution,  prudence,  or  discretion  in  fhe  transaction 
with  these  men,  but  he  swears  that  he  let  the  matter  rest; 
that  he  made  no  effort  to  collect  the  money,  or  signified 
any  desire  or  purpose  to  obtain  restitution;  that  he  has 
never  seen  or  heard  from  these  swindlers  since  1878,  since 
lie  endorsed  and  gave  them  the  draft,  and  does  not  know 
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where  they  now  are;  although  informed  by  RaudalPs  state- 
ment that  Black  owned  property  in  Montana,  and  that 
Ferry  is  a  railroad  man  in  New  Jersey.  There  is  abundant 
proof  in  the  record,  in  the  very  deposition  of  the  adminis- 
trator himself,  of  his  gross  negligence  and  extraordinary 
imprudence  and  reckless  dealing  in  regard  to  this  transac- 
tion, and  it  is  impossible  to  read  the  record  without  beings 
impressed  with  the  belief  that  this  fiduciary  did  in  fact 
collect  and  waste  the  fund  which  he  now  denies  having  re- 
ceived. See  McCloskey  v.  Gleason,  66  Vt.  264;  Bradstreet 
V.  Uderson,  72  Pa.  St.  124. 

The  second  assignment  of  error  sets  forth,  as  matter  of 
law,  that  there  is  no  liability  upon  the  bond,  because  the 
claim  was  prosecuted  in  the  District  of  Columbia,  and  the 
money,  if  collected,  was  not  brought  within  the  jurisdic- 
tion of  the  State  of  Virginia.  Whatever  may  be  the  doc- 
trine of  non-liability  when  the  personal  representative  col- 
lects assets  from  a  non-resident  private  debtor,  and  does 
not  bring  them,  or  their  converted  value,  within  the  juris- 
diction where  he  qualified,  it  can  have  no  application  or 
relation  to  this  case.  The  supreme  court  of  the  United 
States  has  repeatedly  held  that  the  federal  government 
owing  a  debt  must  not  be  regarded  or  treated  as  outside  of 
the  jurisdiction  where  the  letters  of  administration  were 
granted. 

In  Vaughan  v.  Norihupy  15  Pet.  6,  the  court  said :  "The 
debts  due  from  the  government  of  the  United  States  have 
no  locality  at  the  seat  of  government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular  place  of 
domicile,  but  possess,  in  contemplation  of  law,  an  ubiquity 
throughout  the  Union;  and  the  debts  due  by  them  are  not 
to  be  treated  like  the  debts  of  a  private  debtor  which  con- 
stitute local  assets  in  his  own  domicile.  On  the  contrary, 
the  administrator  of  a  creditor  of  the  government,  duly 
appointed  where  he  was  domiciled  at  his  death,  has  full 
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authority  to  receive  payment,  and  ^ive  a  full  discharge, 
of  the  debt  due  his  intestate  in  any  place  where  the  gov- 
ernment may  choose  to  pay  it,  whether  it  be  at  the  seat  of 
government,  or  at  any  other  place  where  the  public  funda 
are  deposited/' 

To  the  same  effect  is  Wyman  v.  Halstead,  109  U.  S.  654,^ 
reversing  the  supreme  court  of  the  District  of  Columbia, 
and  held  that  the  repeal  of  the  act  of  1812,  by  omission^ 
did  not  alter  or  weaken  the  rule  laid  down  in  Vaughan  v. 
Northwp.  The  court  said:  "In  the  case  at  bar,  neither  the 
facts  that  the  drafts  were  made  payable  at  the  treasury  of 
United  States,  in  the  city  of  Washington,  nor  the  deposit,^ 
pursuant  to  section  307  of  the  Revised  Statutes,  of  the 
money  represented  by  the  drafts  in  the  treasury  to  the^ 
credit  of  the  payees,  affected  the  character  or  the  validity 
of  the  debts.  But  the  United  States,  in  their  sovereign 
capacity,  having  no  domicile  In  any  part  of  the  Union 
rather  than  in  any  other,  do  not,  by  establishing  at  th& 
national  capital  a  treasury  for  the  transaction  of  the  prin- 
cipal business  of  the  financial  department  of  the  govern- 
ment, and  making  their  money  obligations  payable  there,, 
confine  their  presence  or  their  powers  to  this  spot." 

In  the  case  of  Taylor  v:  BemisSy  110  U.  S.  42,  a  fiduciary,, 
who  was  appointed  in  Louisiana,  held  a  Southern  war  claim 
against  the  government,  (just  such  a  <;laim  as  Broughton 
held,)  in  passing  on  the  question  of  her  liability  or  account- 
ability, the  court  said:  **We  are  of  opinion  that  thia 
appointment  made  it  her  duty  to  take  necessary  legal  steps 
to  obtain  this  money  from  the  United  States.  She  waa 
equally  bound  to  prosecute  it  with  diligence,  and  to  do  all 
that  was  necessary  to  recover  ,the  money.  The  subject  of 
such  payments  by  the  United  States  to  administrators  ap- 
pointed in  the  States  is  very  fully  discussed  in  the  case  of 
Wymanv.Halsteady^jxdi  upon  the  principle  there  laid  down 
we  are  of  opinion  that  payment  to  Mrs.  Bemiss,  under  the 
Vol.  Lxxxiir — 10 
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Louisiana  appointment,  is  a  valid  payment,  and  that  she 
is  responsible  under  that  appointment." 

These  cases  determine  that  the  fiduciary  is  bound  to  see 
to  the  collection  of  the  claim  ;  that  in  claims  against  the 
government  no  question  of  locality  arises;  that  he  can 
prosecute  and  collect  it  anywhere;  and  that  his  bondj 
wherever  given,  is  accountable  if  he  neglect  to  collect,  or, 
having  collected,  if  he  fail  to  disburse  and  account. 

The  third  and  last  error  assigned  .is  that  the  decree  was 
rendered  in  favor  of  the  general  receiver  of  the  court.  In 
a  creditors'  suit  against  a  personal  representative,  the  court 
will  always  preserve  the  fund.  In  the  case  of  Farmer, v. 
YateSj  23  Gratt.  145,  a  decree  fixing  the  amount  of  assets 
in  the  fiduciary's  hands,  and  directing  their  collection  by 
a  receiver,  was  affirmed.  Judge  Moncure,  in  delivering  the 
opinion,  said :  '<  In  a  creditors'  suit,  especially,  it  seems  to 
be  fit  and  proper  that  the  court  should  have  power  to  call 
in  the  assets  from  the  hands  of  a  personal  representative. 
In  such  a  suit  the  court,  in  effect,  becomes  the  personal 
representative,  has  control  of  the  assets,  reduces  them  into 
possession,  and  applies  them  in  due  course  of  administra- 
tion." 

We  see  no  error  in  the  decrees  of  the  circuit  court  of 
Fairfax  appealed  from,  and  they  must  be  affirmed. 

D£CB££S   AFFIRMED. 
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Bradley  v.  Bradley. 

March  24th,  1887. 
Absent— L^vciSy  P.,  and  Lacy,  J. 

1.  Personal  Representatives— 5'^///^w^«/—-^^wVz«/. — Where,  under  de- 
cree, administrator  settled  his  accounts  showing  balance  due  him,  and 
afterwards  paid,  and  the  settlement  was,  without  exceptions,  confirmed 
in  1873.  the  decree  of  confirmation  was,  quoad  him,  final,  and  will  not 
be  reviewed  on  petition  filed  after  three  years. 

*2.  iDEM^DeMs — Disbursemenis — Presumption^  Laches. — ^Where  decree 
directed  administrator  to  disburse  assets  to  support  and  educate  intes- 
tate's children,  and  settlements  show  no  such  disbursements,  it  is 
presumable  that  money,  wherewith  he  was  chargeable,  but  which  was 
omitted  as  items  of  debit,  was  expended  for  the  children,  especially 
in  a  case  of  laches  and  acquiescence. 

Appeal  from  decree  of  circuit  court  of  Kin^  William 
county,  rendered  June  6th,  1882,  in  chancery  cause  of 
Eppes  and  wife  and  als.  against  John  W.  Bradley's  admin- 
istrators and  others.  The  decree  was  adverse  to  the  plain- 
tiffs, and  they  appealed.    Opinion  states  the  case. 

James  C.  Lamh,  for  the  appellants. 

The  decree  of  April  23,  1873,  was  not  a  final  decree  in 
the  catcse.  Cocke  v.  Gilpin,  1  Rob.  Rep.  22,  30 ;  Ryan  v. 
McLeod,  32  Gratt.  367,  376 ;  Battaile  v.  Maryland  Hos- 
piial,  76  Va.  63,  69;   Wright  v.  Strother,  76  Va.  857,  859; 
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RawUngs  v.  RawUngs^  75  Va.  76 ;  Miller  v.  Cooky  77  Va. 
806;  Norfolk  Trust  Co.  v.  Foster j  78  Va.  413. 

That  decree  was  not  final  as  to  the  administrator,  R.  E. 
Waddill.  Alexander  v.  Coleman^  6  Munf .  328 ;  Royall  v. 
JohnsoUy  1  Eand.  421;  Ryan  v.  McLeody  32  Gratt.  367. 
The  character  of  a  decree  as  interlocutory  or  final  must  be 
determined  by  the  terms  and  provisions  of  the  decree  it- 
self ^  and  by  nothing  ovtside  of  the  decree,  Cocke  v.  GilpiUy 
1  Rob.  Rep.  22,  49 ;  Ryan  v.  McLeody  supra. 

The  circumstances  are  not  such  as  to  bring  the  case 
within  the  doctrine  of  laches  as  established  in  Virginia. 
Carvthers  v.  Trtistees  of  Lexingtony  12  Leigh,  627,  636  y 
Harrisons.  Gibsony  23  Gratt.  212,  223;  Stamper  v.  Gar- 
netty  31  Gratt.  550,  564 ;  Hatcher  v.  Holly  77  Va.  673,  576 ; 
Hill  V.  TJmhargery  11  Va.  653 ;  Wissler  v.  Craig y  80  Va. 
22,  29. 

The  mere  lapse  of  time  or  the  mere  fact  of  neglect  does 
not  constitute  laches.  Tazewell  v.  Saunders y  13  Gratt.  354, 
362;  Coles  v.  Ballardy  78  Va.  139,  147,  citing  Nelson  v. 
Carrington,  4  Munf.  332 ;  Wissler  v.  Craig y  supra  ;  Massie 
V.  HeisTcelly  80  Va.  789,  805. 

There  can  be  neither  laches  nor  acquiescence  where: 
there  is  Ignorance  of  the  claim ;  and  every  case  must  de- 
pend upon  its  own  circumstances.  Lamar  v.  HalCy  79  Va. 
147,  164,  citing  Rowe  v.  Berdleyy  29  Gratt.  756,  763;  Massie 
V.  HeisJcelly  supra. 

The  devastavit  occurred  in  April,  1873,  when  the  admin* 
istrator  failed  to  charge  himself  with  the  proceeds  of  the 
bonds  in  his  last  account.  Franklin  v.  DePriesty  13^ 
Gratt.  257. 

There  was  nothing  on  the  face  of  the  account  of  April 
5,  1873,  to  which  to  take  exceptions.  It  does  not  matter 
that  the  petitioners  were  sui  juris  when  that  account  waa 
taken.  Handly  v.  SnodgrasSy  9  Leigh,  484,  489 ;  Garrett 
v.  Carry  3  Leigh,  440,  446. 
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John  S.  Wise  and  Edmund  WaddUly  Jr.^  for  the  appel 
lees. 

Fauxtleroy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  1867,  by  the  legatees  and  devisees 
of  John  W.  Bradley,  deceased,  for  the  construction  of  the 
will  of  the  said  Bradley,  for  a  settlement  of  the  accounts 
of  Bichard  £.  Waddill,  administrator  c.  L  a.  of  the  said 
testator,  for  a  sale  of  his  real  estate,  and  a  distribution  of 
the  proceeds,  and  also  of  his  personal  estate,  including  cer- 
tain bonds  and  stocks.  In  May,  1867,  there  was  a  decree 
^nstruing  the  will,  and  directing  a  settlement  of  Waddill's 
administration  accounts,  which  was  duly  made  and  reported 
by  the  master  commissioner,  and  filed,  without  exceptions, 
September  29,  1867,  and  confirmed  by  the  court.  May  22, 
1868.  In  November,  1868,  there  was  a  decree  directing  the 
administrator  to  use  any  funds  in  his  hands  for  maintenance 
of  the  minor  children;  $200  each  for  Alexander,  Tazewell, 
aad  Franklin  Bradley  having  been  ascertained  and  reported 
by  the  master  as  a  necessary  and  proper  sum.  On  the 
fourth  of  October,  1870,  the  court  decreed  that  the  adminis- 
trator, Richard  E.  Waddill,  (who  had  been  removed  from 
his  office,)  should  settle  a  full  and  complete  account  of  all 
his  transactions  on  said  Bradley's  estate.  This  account 
was  duly  settled,  and  on  the  fifth  day  of  April,  1873,  re- 
ported to  the  court,  and  on  the  twenty-third  of  April,  1873, 
was  confirmed  by  the  court,  without  exception.  This 
report  shows  a  balance  of  $222.21  due  the  administrator,  to 
carry  interest  from  September  11, 1870,  the  day  his  powers 
as  administrator  were  revoked;  and  the  record  shows  that 
the  parties  interested  in  and  recipients  of  the  proceeds  of 
the  estate,  and  the  parties  complainant  to  this  suit,  actually 
paid  the  said  balance  so  reported  in  favor  of  the  adminis- 
teator  to  him.    No  objection  was  ever  made  either  to  the 
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said  report,  or  to  the  decree  of  confirmation,  until  at  the 
November  term,  1879,  the  bill  or  petition  for  a  review  and 
reversal  of  the  decree  of  confirmation  of  April  23,  1873, 
was  filed  by  the  appellants.  The  circuit  court  dismissed 
the  bill  and  petition,  holding,  in  ati  elaborate  and  well- 
considered  opinion,  made  part  of  the  record,  that  the  whole 
object  of  the  bill,  so  far  as  Richard  E.  Waddill,  the  ad- 
ministrator c.  t  a.  of  John  W.  Bradley,  deceased,  is 
concerned,  had  been  achieved,  and  that  the  decree  of 
confirmation  of  April  23,  1873,  is  a  final  decree  as  to  Mm; 
that,  regarding  the  petition  filed  by  the  appellants  as  a  bill 
of  review,  it  was  filed  more  than  six  years  after  a  final 
decree,  and  is,  therefore,  not  good  as  a  bill  of  review;  ancl 
that,  even  though  the  said  decree  of  April  23,  1873,  could 
be  properly  regarded  as  an  interlocutory  decree  merely,  the 
court  could  not,  in  the  exercise  of  a  sound  legal  discretion, 
give  the  relief  asked  for  by  these  petitioners  under  the  facts 
and  circumstances  of  this  case. 

All  the  petitioners  were  before  the  court  and  parties  ta 
the  suit  in  which  and  when  the  decree  of  confirmation  was 
rendered ;  and  they  were  all  of  age-and  sui  Juris.  In  obe- 
dience to  a  decree  of  the  court  directing  the  said  admin* 
istrator  to  render  to  the  court  a  full  and  complete  account 
of  all  his  transactions  upon  and  with  the  estate  after  his 
powers  had  been  revoked,  and  when  no  further  assets  of 
the  estate  could  properly  come  into  his  hands,  Waddill,  the 
administrator  c.t,  a  j  went  before  a  commissioner  of  the 
court,  and  settled  the  account  ordered,  which  said  settlement 
was  duly  reported  to  the  court,  and  confirmed  by  the  court 
without  exception.  When  this  was  done,  every  function  of 
of  the  suit,  as  against  the  administrator  c.  t.  a.,  Waddill, 
had  been  exhausted.  Nothing  remained  to  be  done  to 
make  the  decree  effectual  as  against  him ;  and,  as  before 
said,  the  appellants,  themselves  parties  to  the  suit,  and 
recipients  of  the  estate,  recognizing  the  correctness  of  the 
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account  and  the  decree  of  confirmation,  came  forward,  and 
paid  off  the  balance  found  due  the  administrator;  thus 
showing  that  the  decree  was  a  finality  as  to  the  adminis- 
trator,  Waddlll,  accepted  and  acted  on  by  the  plaintiffs 
themselves,  who  sleep  upon  their  alleged  rights  until 
November,  1879,  when  Waddill,  the  administrator,  has  re- 
moved to  a  foreign  State ;  several  of  his  sureties  upon  his 
official  bond  have  died ;  and  the  survivors,  by  the  long  and 
unbroken  silence  and  acquiesence  of  the  appellants  in  the 
approved  and  confirmed  settlement  of  the  administrator's- 
accounts  under  the  orders  of  the  court,  have  been  lulled  inta 
security  and  repose.  Having  so  slept  upon  their  rights^ 
(even  though  it  were  not  wholly  problematical  as  to  their 
having  a  just  ground  of  complaint,)  a  court  of  equity  will 
not  lend  its  aid  against  innocent  parties  thus  reposing  in 
security  under  its  decree. 

As  to  the  item  of  $602.93,  the  net  proceeds  of  the  interest 
bonds  sold  by  Lancaster  &  Co.  for  the  administrator,  and 
which  does  not  appear  to  be  embraced  in  the  account  set- 
tled and  confirmed  by  the  decree  of  April  23,  1873,  it  may 
very  fairly  be  inferred  that,  as  the  accounts  of  the  admin- 
istrator^ which  were  settled  subsequent  to  the  decree  of  the^ 
twenty-third  of  November,  1868,  directing  him  to  use  any 
funds  in  his  hands  belonging  to  the  estate  for  the  support 
and  education  of  the  three  boys,  show  no  items  for  dis- 
bursements by  him  on  their  account,  that  said  sum  was^ 
applied  to  the  support  and  education  of  the  said  children  ; 
and,  having  been  so  applied  under  the  express  orders  of 
the  court,  it  was  for  that  reason  omitted  to  be  charged 
against  him  in  the  account ;  and  this  is  all  the  more  proba- 
ble from  the  fact  that  the  decree  confirming  the  report  of 
1873  was  drawn  by  the  able  and  vigilant  counsel  for  the 
complainants.  But,  be  this  as  it  may,  the  rule  is  impera- 
tive that  a  final  decree  is  the  end  of  litigation.  Vide 
Rawlings  v.  Bawlings,  75  Va.  76 ;  Battaile  v.  Maryland 
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Hospitaly  76  Va.  63;  WrigM  v.  Str other y  Id.  857;  Hatcher 
V.  Hatcher,  77  Va.  600 ;  Norfolk  Trust  Co.  v.  Foster,  78  Va. 
420 ;  Rvbher  Co.  v.  Goodyear,  9  Wall.  805. 

We  are  of  opinion  that  there  is  no  error  in  the  decree 
<3omplained  of  and  that  it  must  be  aflSlrmed. 

Decree  affirmed. 
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Daingebpieli)  and  al.  v.  Smith  and  others. 
March  31st,  1887. 

1.  Chancery   Practice — Creditors^   bill—Sale   or   renting  of  lands — 

Account  of  Hens.—lt  is  improper  to  decree  sale  or  renting  of  lands 
before  taking  account  of  liens  and-  priorities.  It  is  also  improper  to 
decree  renting  and  sale  simultaneously,  if  the  rents  prove  insufficient. 
The  renting  should  be  first  decreed,  and  if  report  shows  it  to  be  in- 
sufficient, sale  may  be  decreed.    Compton  v.  Tabor,  32  Gratt.  121. 

2.  loRVL--' Personal    representatives— Heirs    or    <2^z^^^5.— Judgment    by 

default  against  the  first  in  suit  wherein  the  last  are  not  parties  affects 
not  the  last,  and  is  not  evidence  against  them  in  suit  to  subject  de- 
cedent's real  estate.  Code  1873,  ch.  127,  \  8,  does  not  alter  this  rule. 
Bretuis  v.  Lawson,  76  Va.  36. 

3.  Idem — Infants — Guardian  ad  litem — Infant  defendants  are  incompetent 

to  consent  to  decree  of  sale,  and  their  guardian  ad  litem  cannot 
consent  for  them. 

4.  Va^yi— Judgment  against  administrator— Suit  against  heirs—In    suit 

on  such  judgment,  the  heirs  are  entitled  to  require  strict  proof  outside 
of  the  judgment  itself  of  the  justice  of  the  claim  whereon  it  was 
founded. 

5.  Idem— Bill  of  review — Whole  record— On  bill  of  review,  all  the  errors 

apparent  on  face  of  any  part  of  the  record  will  be  corrected.  Pracht 
s.Lange,  81  Va.  711. 

6.  Personal  Representatives — Post-mortem   claim — They  cannot  be 

sued  as  such,  for  services  rendered  or  goods  furnished  decedent's 
estate  since  his  death.    Fitzhugh  v.  Fitzhugh,  1 1  Gratt.  300. 

Appeal  from  two  decrees  of    circuit   court  of    Essex 

<X)anty,  one  rendered  September  17th,  1881,  in  the  cause  of 

James  W.  Smith,  administrator  of  W.  L.  Ellis,  deceased, 

assignee  of  Burkett  G.  Rennolds,  plaintiff,  and  W.  J.  Up- 

VoL,  Lxxxiii — 11 
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shaw,  in  his  own  right,  and  as  administrator  c,  t.  a.  of  Wm. 
T.  Upshaw,  deceased,  H.  W.  Daingerfield,  in  his  own  right,, 
and  as  committee  of  Louisa  B.  Upshaw,  lunatic,  L.  B. 
Daingerfield,  E.  N.  Daingerfield  and  G.  W.  Daingerfield,. 
the  last  three  infants  under  21  years  of  age,  defendants; 
and  the  other  rendered  March  19th,  1885,  on  a  bill  of  re- 
view filed  by  her  in  said  cause,  to  review  and  reverse  the 
first  decree.  The  first  decree  was  to  rent  out  the  decedent's 
land  to  pay  a  judgment  obtained  by  default  against  Wm. 
J.  Upshaw,  administrator  c.  t  a.  of  Wm.  T.  Upshaw,  to 
which  the  heirs  and  devisees  were  not  parties.  The  second 
decree  dismissed  the  bill  of  review.  From  these  decrees 
Eleanor  N.  Daingerfield  and  Ix)uisa  B.  Daingerfield  ap- 
pealed to  this  court.    Opinion  states  the  case. 

T.  R.  B.  Wright,  for  the  appellants. 

IT.  H.  Pollard,  for  the  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court.. 

The  transcript  of  the  record  in  this  suit  discloses  the  fol- 
lowing case : 

Burkett  G.  Rennolds  instituted,  in  the  county  court  of 
Essex  county,  on  the  seventh  of  January,  1871,  an  action  of 
trespass  on  the  case  in  assumpsit  against  William  J.  Up- 
shaw, administrator  with  the  will  annexed  of  William  T. 
Upshaw,  dec^^,  defendant,  to  recover  $672.86  for  ser- 
vices rendered  as  a  physician,  and  medicines  arid  attention 
furnished  by  plaintiff  for  defendant,  at  his  request.  The 
declaration,  with  bill  of  particulars,  was  filed  February  6, 
1871.  At  the  March  term,  1872,  there  having  been  no  ap- 
pearance for  the  defendant  in  person  or  by  attorney,  and 
no  pleas  put  in,  and  no  issues  joined,  the  plaintiff  beings 
present  and  insisting  upon  the  trial,  the  jury  brought  in  a 
verdict  for  the  plaintiff  for  $672.86,  with  Interest  on  $575.50,. 
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part  thereof,  from  January  1,  1865,  and  judgment  was  ren- 
dered  according  to  verdict,  and  for  costs,  to  be  levied  on 
the  personal  estate  of  the  defendant's  testator. 

The  bill  of  particulars  filed  with  the  declaration,  the 
items  beginning  April  10, 1858,  and  ending  October  15, 1865, 
shows  that  no  credit  was  given  except  the  item  of  (^h  $27, 
May  10,  1860,  and  this  was  the  only  item  of  credit  or  evi- 
dence of  payment  before  the  jury  when  it  passed  upon  the 
account,  and  the  judgment  went  by  default.  In  August, 
1877,  William  J.  Upshaw,  administrator  with  the  will  an- 
nexed of  William  T.  Upshaw,  deceased,  obtained  from  the 
judge  of  the  circuit  court  of  Essex  county,  an  injunction  to 
enjoin  Burkett  G.  Kennolds,  the  plaintiff  in  the  said  judg- 
ment, and  James  W.  Smith,  the  assignee  of  the  said  judg- 
ment, from  enforcing  the  same.  The  bill  charged  that 
the  said  William  T.  Upshaw  died  on  the  twenty-fifth  of 
December,  1852,  leaving  a  will,  by  which  he  devised  and 
bequeathed  the  wnole  of  his  estate,  except  certain  ad- 
vancements charged  in  his  will,  to  his  widow,  L.  H. 
Upshaw,  for  life,  and  at  her  death  to  William  J.  Upshaw, 
L.  B.  Upshaw,  George  W.  Upshaw  and  C.  T.  Upshaw,  who 
intermarried  with  H.  W.  Daingerfield,  children  qf  the  tes- 
tator; that  on  sixteenth  May,  1853,  William  J.  Upshaw 
qualified  as  administrator  with  the  will  annexed,  and, 
having  settled  all  the  debts,  paid  off  the  legacies,  turned 
over  the  whole  of  the  estate  of  th6  testator  to  the  widow 
and  tenant  for  life,  and  settled  before  the  proper  commis- 
sioner of  the  court  his  account  of  administration,  which 
was  approved  and  duly  admitted  to  record,  nineteenth 
February,  1855.  The  bill  further  charges  that  the  said 
widow  and  tenant  f ojp  life  took  all  the  property  so  turned 
over  to  her  for  life,tthe  slaves,  the  personal  property,  and 
the  farm,  and  held  the  same  until  her  death,  which  oc- 
curred twenty-eighth  November,  1862,  whereupon  the  said 
property  went  into  the  hands  of  the  children  and  remain- 
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dermen  under  the  will ;  that  the  said  William  J.  Upshaw 
resided  in  Charles  Citj  county  at  the  time  of  his  qualifi- 
cation as  administrator  aforesaid,  and  at  the  time  of  the 
death  of  the  tenant  for  life  he  was  in  the  military  service 
of  the  Confederacy ;  that  after  the  war,  in  the  fall  of  1865, 
the  said  William  J.  Upshaw  visited  Essex  county,  and 
ascertained  that  all  the  debts  and  claims  against  his 
mother,  the  widow  and  tenant  for  life,  Mrs.  L.  H.  Upshaw, 
and  against  G.  W.  Upshaw,  his  brother,  who  had  died,  had 
been  settled,  so  far  as  could  be  ascertained,  by  H.  W. 
Daingerfield,  who  had  married  C.  T.  Upshaw,  and  who  re- 
sided on  the  farm,  who  so  informed  him,  and  exhibited  to 
him  receipts,  including  receipts  of  Dr.  B.  G.  Rennolds  for 
medicines  and  medical  services  for  the  slaves  held  by  the 
widow  and  tenant  for  life,  and  also  account  for  articles 
furnished  to  the  said  Rennolds;  that,  although  he  had 
seen  Dr.  Burkett  G.  Rennolds  on  several  occasions  on  his 
visits  to  Essex,  the  said  Rennolds  never  mentioned  or  as- 
serted any  claim  against  William  T.  Upshaw,  or  his  estate, 
or  against  the  estate  of  Mrs.  L.  H.  Upshaw,  deceased,  and 
that  he  was  surprised  to  receive  accounts  against  William 
T.  Upshaw,  deceased,  forwarded  to  him  in  Charles  City 
county  for  medicines  and  medical  services  charged  by  Dr. 
Rennolds  for  years,  commencing  in  1858,  (over  five  years 
after  the  death  of  William  T.  Upshaw,  the  testator,)  and 
ending  in  1865,  and  that  these  accounts  embraced  the 
charges,  and  covered  years  identical  with  the  charges  and 
years  embraced  in  the  account  which  he  had  rendered  to 
Mrs.  L.  H.  Upshaw,  the  life  tenant,  during  her  life,  and 
for  which  he  had  received  payment  from  H.  W.  Dainger- 
field, and  executed  his  receipts,  which  are  filed  with  the 
bill,  to-iwit:  ^100,  July  15,  1864;  $500,  March  11,  1865;  and 
in  articles  furnished  from  the  estate  to  the  amount  of 
$101.87. 
The  bill  charges  that  the  said  William  J.  Upshaw,  ad- 
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ministrator  c.  t.  a.  aforesaid,  was  never  served  with  the 
summons,  or  writ  or  other  process,  in  the  said  action  of 
assumpsit  by  which  the  said  j^dgment  was  obtained ;  that 
he  left  Virginia,  and  went  Sonth,  and  never  heard  of  the 
suit  or  of  the  proceedings  or  judgment  until  his  return  to 
Vii^nia ;  that  the  Hon.  B.  B.  Douglass  was  employed  by 
H.  W.  Daingerfield  at  the  first  calling  of  the  cause  to  de- 
fend the  suit,  and  he  is  marked  as  counsel  on  the  papers ; 
that  the  cause  was  continued  by  consent ;  that  at  the  May 
term,  1871,  the  said  Rennolds  had  an  agreement  with  H. 
W.  Daingerfield  that  he  (the  said  Rennolds)  would  instruct 
his  counsel  to  dismiss  the  suit ;  that  the  said  Daingerfield, 
relying  on  this  promise,  did  not  furnish  the  counsel  for 
defense  the  evidences  of  payments  and  offsets  which  he 
held,  and  that  neither  Mr.  Douglass  nor  Mr.  Daingerfield 
made  any  appearance  or  defense  by  reason  of  the  said 
promise ;  and  that  the  said  Judgment  was  obtained  at  the 
March  term,  1872,  in  the  constrained  absence  of  H.  W. 
Daingerfield,  by  fraud,  deceit,  and  surprise,  under  circum- 
stances which  precluded  any  defense  at  law ;  and  that  no 
defense  was  made  from  the  bad  faith  and  false  assurances 
and  representations  of  the  plaintiff,  the  said  Rennolds ; 
that  the  said  Rennolds,  the  plaintiff,  was  the  only  witness 
before  the  jury,  and  that  he  was  incompetent  to  testify ; 
that  the  items  of  credits,— 9100  in  1864,  and  9500  March 
11,  1865, — although  entered  in  the  accounts  rendered  and 
forwarded  by  Rennolds  to  William  J.  Upshaw,  and  filed  as 
exhibits  with  his  bill  for  the  first  time,  yet,  in  the  bill  of 
particulars  filed  by  the  plaintiff  Rennolds  in  the  lawsuit, 
with  his  declaration,  and  upon  which  the  verdict  was  ob- 
tained and  the  judgment  was  rendered,  the  said  items  of 
credit  or  payment  did  not  appear,  and  were  not  before  the 
Jury.     The  common-law  suit  of  Rennolds  v.  Upshaw  is 
made  an  exhibit  with  the  bill  for  injunction. 
The  said  bill  charges  that  the  assignee,  J.  W.  Smith,  of 
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the  said  judgment^  had  acquired  only  the  interest  of  the 
said  Eennolds,  subject  to  all  payments  and  offsets^  and 
tainted  with  the  fraud  and  deceit  aforesaid ;  and  the  said 
bill  prayed  that  the  said  Bennolds  and  J.  W.  Smith,  and 
all  others,  be  enjoined  and  restrained  from  enforcing  the 
said  judgment. 

To  this  bill  the  said  Burkett  G.  Rennolds  filed  his 
answer,  denying  any  fraud  or  deceit,  any  mistake  in  the 
accounts,  error  in  the  credits,  or  in  any  respect,  and  insist- 
ing that  the  judgment  is  conclusive,  and  cannot  be  set 
aside  in  that  proceeding.  The  said  J.  W.  Smith,  adminis- 
trator c.  t,  a.  of  W.  L.  Ellis,  answered  that  the  judgment 
was  assigned  to  him  by  the  sai^  Rennolds  to  meet  in  part 
the  indebtedness  of  the  said  Rennolds  to  his  decedent,  and 
that  he  knew  nothing  of  the  manner  of  obtaining  or  the 
consideration  upon  which  the  said  judgment  was  obtained,' 
and  that  the  transaction,  so  far  as  he  was  concerned,  was 
honajide,  and  for  value. 

On  May  2,  1879,  the  cause  came  on  to  be  heard,  upon  the 
bill,  exhibits  and  answers  of  the  defendants,  with  deposi- 
tions, when  the  bill  was  dismissed,  with  costs  against  the 
plaintiflf,  William  J.  Upshaw,  administrator  with  the  will 
annexed  of  William  T.  Upshaw,  deceased. 

On  the  eighteenth  day  of  May,  1881,  James  W.  Smith, 
administrator  of  W.  L.  Ellis,  deceased,  assignee  of  Burkett 
G.  Rennolds,  filed  his  bill  in  chancery  in  the  circuit  court 
of  Essex  county,  alleging  that  he  is  the  assignee  for  value 
of  the  said  judgment  recovered  by  the  said  Burkett  G.  Ren- 
nolds on  the  twenty-first  of  March,  1872,  against  William 
J.  Upshaw,  administrator  c,  t.  a.  of  William  T.  Upshaw,  de- 
ceased, for  $672.86,  with  interest  on  8575.50,  part  thereof, 
from  January  1,  1865,  and  $15.37  costs,  on  account  of  the 
liability  of  the  estate  of  the  said  William  T.  Upshaw ;  and 
exhibiting,  with  his  bill,  as  a  part  thereof,  the  record  in  the 
injunction  suit  aforesaid  of  Upshaw,  AdrnW,  etc.  v.  Rennolds 
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and  J.  W.  Smithy  his  Assignee ;  and  praying,  iu  default 
of  personal  assets,  to  subject  the  real  estate  called  ^^  Rose 
Hill,"  in  the  possession  of  the  heirs  of  William  T.  Upshaw, 
deceased,  to  the  payment  and  satisfaction  of  the  said  judg- 
ment, either  by  renting  or  by  selling  the  same ;  and  praying 
that  William  J.  Upshaw,  in  his  own  right,  and  as  adminis- 
trator c.  L  a.  of  William  T.  Upshaw,  deceased;  H.  W. 
Daingerfleld,  in  his  own  right,  and  as  committee  of  Louisa 
B.  Upshaw;  Louisa  B.  Upshaw,  Tion  compos ^  E.  N.  Dainger- 
fleld, L.  B.  Daingerfleld,  and  George  W.  Daingerfleld,— the 
laBt  three  being  infants  under  twenty-one  years  of  age, — be 
made  parties  defendant  to  the  bill,  and  answer  the  same. 
H.  W.  Daingerfleld  was  appointed  guardian  ad  litem  for 
the  infant  defendants,  and  as  such  flled  the  answers  of  the 
infant  defendants,  Louisa  B.,  Eleanor  N.  and  George  W. 
Daingerfleld.  There  was  no  answer  flled  by  or  for  Louisa 
B.  Upshaw,  non  compos^  by  her  committee,  nor  by  a  guar- 
dian ad  liiem,  and  none  was  assigned  by  the  court  to  defend 
her. 

The  cause  came  on  to  be  heard  on  the  seventeenth  Sep- 
tember, 1881,  on  the  bill  taken  for  confessed,  and  on  the 
said  answers  and  replications  thereto ;  and  the  court,  by 
consent  of  parties,  adopting  Statement  A,  made  up  at  the 
bar  by  the  counsel,  as  a  true  exhibit  of  the  indebtedness  of 
the  estate  of  William  T.  Upshaw,  deceased,  to  the  plaintiff, 
in  the  cauBe,  (which  said  Statement  A,  if  ever  flled,  is  lost 
from  the  papers  in  the  cause,)  so  as  to  dispense  with  a 
reference  to  a  master  commissioner  respecting  the  said  in- 
debtedness, which  said  indebte^^ss  amounted  to  $1,178.96, 
with  interest  on  $575.50,  part  thereof,  from  sixteenth  of 
September,  1881,  decreed  that  J.  H.  C.  Jones,  special  com- 
missioner, rent  out  publicly  the  lands  of  which  the  said 
William  T.  Upshaw  died  seized,  (the  farm  "Rose  Hill,") 
and  continue  to  rent,  from  year  to  year,  so  long  as  the  same 
shall  continue  to  rent  for  one-fifth  of  $1,178.96,  with  in- 
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terest  on  $575.50,  part  thereof,  from  the  sixteenth  of  Sep- 
tember, 1881 ;  but,  if  the  said  land  should  fail  to  bring  at 
first  offering  such  a  sum,  then  the  said  commissioner  to 
sell  the  same,  and  report  to  the  court. 

On  the  fourth  of  March,  1882,  Commissioner  Jones  filed 
his  report  of  renting  for  1882,  which  was  confirmed  by  the 
court,  and  he  was  authorized  to  collect  and  apply  the  rent. 
On  the  fourth  of  September,  1882,  he  filed  a  report  of  rent- 
ing for  1883,  which  was  confirmed  by  the  court.  On  the 
fifteenth  of  March,  1883,  he  filed  a  report  showing  amount 
collected  and  disbursed  in  payment  of  costs  and  commis- 
sions, and  to  the  plaintiff  Smith  upon  his  debt,  and  to  one 
Bennett  Tuck,  a  prior  lievholdeTy  whose  lien,  with  any 
other  liens  or  outstanding  debts,  if  any  such  eidsted,  was 
never  directed  to  be  taken  and  reported  by  any  order  or 
decree  in  the  cause. 

On  the  third  of  August,  1883,  Louisa  B.  Daingerfield,  one 
of  the  appellants,  exhibited  her  bill  of  review  to  the  judge 
of  the  circuit  court  of  Essex  county,  alleging  that  she  had 
attained  to^  the  age  of  twenty-one  years  on  the  fourth  of 
July,  1883;  and  having  stated  and  assigned  the  errors  and 
imperfections  that  appeared  in  the  decree  of  September  17, 
1881,  and  in  the  proceedings  in  the  suit  of  Smith  v.  Upshaw^ 
she  prayed  that  the  said  decree  be  reviewed,  reversed,  and 
•set  aside;  that  the  further  renting  of  the  land  (Rose  Hill 
farm)  be  stopped,  and  the  rents  already  collected  for  the 
same  be  refunded  to  those  entitled  to  the  land ;  and  that 
J.  W.  Smith,  administrator  of  W.  L.  Ellis,  deceased,  as- 
signee of  Burkett  G.  Rennolds ;  H.  W.  Daingerfield,  in  his 
own  right,  and  as  committeejof  Louisa  B.  Upshaw;  E.  N. 
Daingerfield  and  George  W.  Daingerfield,  infants,  the 
former  over  and  the  latter  under  fourteen  years  of  age ;  B. 
H.  Robinson,  sheriff  of  Essex  county,  and  committee  admin- 
istrator d.  b.  n.  c.  t  a.  of  William  T.  Upshaw,  deceased ; 
Jennie  W.  Upshaw,  widow ;  Thomas  Wilcox,  administrator 
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of  William  J.  Upshaw,  deceased ;  and  Jennie  Vest,  Annie 
Upshaw,  Lonisa  Upshaw,  Mary  Upshaw,  Fannie  C.  Upshaw 
and  Marion  Upshaw,  children  and  distributees  of  William 
J.  Upshaw^  deceased,  the  last  three  being  infants  under  the 
age  of  twenty-one  years;  and  J.  H.  C,  Jones,  commissioner,, 
—be  made  parties  defendant  to  the  bill. 

The  said  judge  of  the  circuit  court  of  Essex  county 
awarded  the  injunction  on  the  said  bill  of  review  on  third 
day  of  August,  1883.  On  the  nineteenth  of  March,  1886, 
the  cause  came  on  to  be  heard  on  the  bill  taken  for  con* 
fessed,  as  to  all  the  adult  defendants  except  the  defendant 
J.  W.  Smith,  administrator  of  W.  L.  Ellis,  deceased,  the 
answer  of  the  said  Smith,  and  the  answers  of  the  infant 
defendants  filed  by  their  guardian  ad  litem.  The  court 
dissolved  the  injunction,  and  decreed  that  the  bill  of  re- 
view be  dismissed,  with  costs  to  the  defendants,  for  want 
of  equity  on  its  face. 

We  are  of  opinion  that  the  circuit  court  erred  in  its  de- 
cree of  September  17,  1881,  in  decreeing  the  renting  and 
selling  of  the  land  (the  Rose  Hill  farm)  before  taking  an 
account  of  the  liens  thereon,  and  settling  the  priorities  of 
the  creditors.  Kendrick  v.  Whitney ,  28  Gratt.  655.  It  is 
true  that  the  bill  is  not  to  enforce  a  judgment  lien,  but  a 
judgment ;  yet  the  record  shows  that  J.  H.  C.  Jones,  who, 
as  counsel,  prepared  the  bill  and  the  "consent  decree,  as 
commissioner  to  rent  and  sell,  reports  that  he  had  paid 
BeDnett  Tuck,  the  holder  of  9^  prior  lien,  and  so  paid  him 
without  a  report  of  liens,  or  a  decree  for  such,  and  without 
authority  of  the  court,  thereby  undertaking  to  settle  pri- 
orities, and  to  pay  without  any  account  or  order  of  court 
for  so  doing. 

If  there  was  a  "holder  of  a  prior  lien,"  there  must  be 
liens.  The  decree  recites :  '*  By  consent  of  parties,  adopt- 
ing Statement  A,  made  .up  at  the  bar  by  the  counsel  as  a 
true  exhibit  of  the  indebtedness  of  the  estate  of  William 
Vol.  Lxxxiii — 12 
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T.  Upshaw,  deceased,  to  the  plaintiff  in  this  cause,  so  as  to 
dispense  with  any  reference  to  a  commissioner  respecting 
the  same.^'  This  only  determined  the  amount  of  indebted- 
ness of  the  estate  to  that  plaintiff,  and  dispensed  with  a 
reference  to  a  master  for  an  account  as  to  it.  The  decree 
shows  no  consent  dispensing  with  an  account  of  debts; 
und  even  if  consent  was  or  could  have  been  given  as  to 
Statement  A  being  a  true  exhibit  of  indebtedness  to  this 
plaintiff,  it  does  not  appear  that  consent  was  given  for  a 
decree  for  renting  or  selling  the  land  of  the  infant  heirs 
with  or  without  an  account  of  debts.  The  court  erred  iu 
decreeing  simultaneously  for  renting  and  selling  the  land, 
dependent  upon  a  contingency,  and  to  be  determined  by 
the  sequel.  It  was  decided  in  Compton  v.  Tabor,  32  Gratt. 
121,  that  the  court  should  decree, ^r«<,  for  renting;  and,  if 
the  rents  should  prove  insuflSlcient,  to  report  to  court  for 
further  proceeding  to  be  had  before  sale.  Upon  a  bill  by 
simple  contract  creditors  to  marshal  assets,  and  to  subject 
real  estate  in  the  hands  of  heirs,  some  of  whom  are  infants, 
it  is  premature  to  decree  a  sale  for  the  payment  of  debts 
before  ascertaining  the  amount  and  character  of  the  in- 
•debtedness  chargeable  upon  the  lands  of  the  decedent. 
OraUe  v.  Meem,  8  Gratt.  496;  Simmons  v.  Lyles,  27  Gratt. 
928. 

There  is  no  evidence  of  any  kind  or  degree  to  establish 
the  demand  of  the  plaintiff  J.  W.  Smith,  assignee  of  the 
Judgment,  against  the  heirs,  outside  of  the*  judgment  itself, 
against  the  personal. representative,  and  this  judgment  is 
no  evidence  against  the  heirs,  {Brewis  v.  Lawson,  76  Va. 
40;)  but  it  is  contended  that,  although  the  appellants  are 
not  bound  by  the  judgment,  yet  they  are  bound  by  the 
^^  consent"  decree  of  September  17,  1881,  and  cannot  go 
behind  it. 

For  want  of  discretion,  the  infant  defendants  were  not 
competent  to  consent,  and  no  one  could  consent  for  them. 
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They  could  select  no  attorney,  and  a  guardian  ad  litem  to 
defend  the  Infants  could  not  consent  away  their  rights  and 
their  inheritance.  JEvdng  v.  Ferguson^  33  Gratt.  563. 
"No  such  consent  could  be  given  on  the  part  of  the 
infant  heirs,  and  their  rights  and  interests  were  under 
the  protection  of  the  court.''  OraUe  v.  Meem^  8  Gratt. 
530.  ''It  cannot  be  used  against  them,  as  having  been 
made  by  their  guardian  ad  litem;  for  no  rule  is  better  set- 
tled than  that  an  answer  of  an  infant  by  guardian  cannot 
be  read  against  him  at  all,  for  any  purpose."  Barik  of 
Alexandria  Y.Paitoriy  1  Rob.  636.  "  An  infant  is  never  to 
be  prejudiced  by  an  act,  default,  or  admission  of  his  guar- 
dian ad  litem:'  Minor  Inst.  Vol.  I.  620,  621.  '-Whatever 
admissions  there  may  be,  or  whatever  points  may  be  ten- 
dered thereby  in  issue,  the  plaintiff  is  not  in  any  degree 
exonerated  from  his  duty  in  proving,  as  against  the  infant, 
the  whole  case  upon  which  he  relies.''  1  Daniel  Ch.  Pr. 
169,  and  notes. 

The  decree  of  September  17, 1881,  was  not  for  the  infant 
defendants,  but  was  solely  to  their  prejudice.  Code  1873, 
{3.  In  this  case  there  was  an  insane  person,  with  reason 
dethroned,  and  there  are  infants  just  verging  into  woman- 
hood, who  were  and  are  dependent  upon  the  Rose  Hill  farm 
for  shelter,  for  food  and  raiment,  and  for  education;  and 
to  sequester  the  reots  was  even  more  disastrous  and  dis- 
tressing than  even  a  sale  of  a  part  of  the  land.  The  record 
shows  that  all  the  items  of  the  account,  upon  which  said 
judgment  was  rendered,  were  charges  and  alleged  services 
rendered  years  after  the  death  of  William  T.  Upshaw. 
Fitzhugh  V.  FitzhugTiy  11  Gratt.  302.  These  appellants 
were  not  parties  to  that  common  law  suit,  and  could 
not  appeal  from  the  judgment;  but  the  record  of  that  com- 
mon law  suit  is  made  a  part  of  the  plaintiff's  bill,  by  which 
he  seeks  to  fasten  that  judgment  upon  'the  land  of  these 
infant  heirs,  and  they  have  the  right  to  show  the  injustice 
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of  the  accounts  rendered,  and  to  call  for  full  and  strict 
proof.  In  the  absence  of  all  proof  as  to  these  accounts, 
and  no  proof  with  the  bill  except  the  judgment  against  the 
personal  representative,  it  was  error  to  decree  without  re- 
quiring the  plaintiff,  independent  of  any  consent  decree, 
and  the  admissions  of  any  guardian  ad  litem  or  infant,  to 
prove  his  demand.  But  it  is  insisted  that  the  services  of 
Dr.  Rennolds  were  valuable  to  the  estate  of  William  T. 
Upshaw,  and  that  a  court  of  equity  will  pay  them,  not  as 
debts  of  the  decedent,  but  as  lawful  demands  against  his 
estate,  to  be  paid  out  of  the  real  assets.  But  the  record 
shows  that  on  sixteenth  of  May,  1853,  William  J.  Upshaw 
qualified  as  administrator  with  the  will  annexed  of  Wil- 
liam T.  Upshaw,  deceased,  executed  the  will  by  paying  all 
the  debts  and  legacies  of  the  testator  and  turning  over  the 
rest  of  the  estate  to  the  widow  and  tenant  for  life;  and  on 
the  first  of  November,  1854,  settled  his  full  and  final  ad- 
ministration accbunts,  which  were  approved  and  confirmed 
by  the  court,  and  duly  recorded.  After  the  death  of  the 
widow  and  life  tenant,  which  occurred  in  1862,  the  slaves 
vested  in  the  remainder-men.  And  Dr.  Rennolds,  or  his 
assignee,  cannot  reach  the  assets  for  claims  originating 
since  the  death  of  the  decedent  by  suit  against  the  per- 
sonal representative  as  such,  {FUzhugh  v.  Fitzhughy 
11  Gratt.  302;)  and  surely  medical  services  to  slaves^ 
and  to  the  white  members  of  the  family  adults,  the  first 
items  of  which  commenced  six  years  after  William  T. 
Upshaw's  death,  and  but  little  less  time  after  the  said  ad- 
ministrator had  turned  over  the  slaves  to  the  widow  and 
life-tenant,  and  four  years  after  he  had  fully  and  finally 
settled  his  administration  accounts,  could  not  be  allowed 
as  lawful  demands  against  William  T.  Upshaw's  estate. 
Not  a  single  item  of  medical  service  in  the  account  stated 
by  Dr.  Rennolds,  and  sued  on  by  him,  as  the  basis  of  his 
judgment  against  William  T.  Upshaw's  estate,  was  rendered 
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to  the  slaves  while  they  were  kept  together  by  the  admin- 
istrator, or  at  his  request,  or  before  they  were  tamed  over 
to  the  widow  and  life-tenant  under  the  will;  and  Dr. 
Rennolds,  as  the  record  shows,  rendered  these  identical 
accounts  for  these  identical  services,  for  the  years  1859, 
1860,  1861,  to  Mrs.  Upshaw,  the  life-tenant  and  owner  of 
the  slaves;  and  the  record  shows  that  he  was  fully  paid, 
and  overpaid,  and  that  there  is  nothing  due  to  Dr.  Ben- 
nolds  from  even  the  owners  of  the  slaves. 

The  court  erred  in  dismissing  the  bill  of  review  of  Louisa 
B.  Daingerfield.  It  was  the  duty  of  the  court  to  correct  the 
errors  apparent  upon  the  decrees  in  the  cause,  and  to  look 
into  all  the  pleadings  and  other  proceedings,  and  correct  the 
errors  of  law  in  the  whole  record  under  review.  PracM  v. 
Lange^  80  Va.  711 ;  Wroten^s  Assignee  v.  Armaty  31  Gratt. 
260;  ParJcer  v.  IHUardj  75  Va.  418. 

The  decrees  appealed  from  are  wholly  erroneous,  and 
must  be  reversed  and  annulled ;  and  the  cause  will  be  re- 
manded to  the  circuit  court  of  Essex  county,  with  directions 
to  enter  a  decree  in  that  court  dismissing  the  bill  of  the 
plaintiff,  J.  W.  Smith,  adminisjirator  of  W.  L.  Ellis,  de- 
ceased, against  W.  J.  Upshaw,  administrator  c.  t.  a.  of 
William  T.  Upshaw,  deceased,  with  costs  to  the  appellants, 
and  restoring  to  the  parties  entitled  all  the  rents  collected 
from  the  renting  of  the  land  ("  Rose  Hill "  farm),  and  all 
costs  decreed  against  them  and  paid  by  them,  or  expended 
by  them,  in  the  said  suits  of  Smith,  etc.  v.  Upshaw,  and  the 
bill  of  review  of  DaiTtgerfield  v.  Smith,  in  the  said  circuit 
court  of  Essex  county,  aforesaid ;  and  the  said  appellants 
will  recover  their  costs  in  prosecuting  their  appeal  to  this 
court. 

Decrees  reversed. 
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Allen  and  als.  v.  The  Commonwealth. 

April  7th,  1888. 

^dj^«/— Lewis,  P. 

1.  Public  Officers^ Minis f^riai  ac/s^De/auli—Liadi/ify.^WheTe  such 

are  authorized  by  law  to  perform  a  merely  ministerial  act  within  a  stated 
period  with  no  discretion  vested  in  them,  e,  g.^  to  pay  a  certain  per 
centum  to  a  certain  officer,  and  they  transcend  that  limit  to  the  loss  of 
the  Commonwealth,  they  are  liable  to  an  action  for  their  default. 

2.  Idem — Auditor — Railroad  taxes — Collection — Over-compensation, — 
Where  certain  railroad  tax-tickets  are  placed  by  the  auditor  of  public 
accounts  in  the  hands  of  a  county  treasurer,  who  collects  and  pays  the 
taxes  into  the  State  treasury,  and  whose  compensation  prescribed  by 
statute  (Acts  1878-79,  ch.  60,  |30,  p.  328,)  for  this  service,  is  only  two 
and  one-half  per  centum,  but  the  auditor  pays  him  twenty  per  centum  : 

Held: 

1.  The  auditor  is  liable  to  an  action  for  the  excess. 

2.  Acts  1878-79,  ch.  60,  i  34,  p.  829,  not  applicable  to  railroad  taxes, 

which  are  payable  directly  into  the  State  treasury,  but  only  to 
tax-tickets  certified  as  delinquent  and  uncollectible,  as  pre- 
scribed in  sections  24  to  28  inclusive. 

3.  Idem — Arrears  of  taxes^ Delinquent  lists — Special  collectors — Extra 

compensation. — Under  J  34  of  said  ch.  60,  the  auditor  may  appoint  a 
collector  to  collect  such  delinquent  taxes  for  a  compensation,  pre- 
viously agreed  on,  and  approved  by  the  executive,  of  twenty  per 
centum  of  the  amount  collected  and  paid  into  the  treasury. 

Error  to  judgment  of  circuit  court  of  city  of  Richmond 
rendered  November  26th,  1886,  in  an  action  of  debt,  wherein 
the  Commonwealth  of  Virginia  was  the  plaintiff,  and  S. 
Brown  Allen,  John  E.  Hamilton,  H.  A.  S.  Hamilton,  Robert 


Allen  and  als.  v.  The  Commohwealth.  95- 

Statement— Opinion. 

S.  Hamilton,  John  H.  English,  E.  A.  Fulcher,  and  Robert 
S.  Hamsberger  were  defendants.  Verdict  was  for  plaintiff 
for  $4,494.90,  with  interest,  subject  to  demurrer  to  the  evi- 
dence; which  demurrer  the  court  overruled  and  entered 
judgment  according  to  the  verdict.  The  defendants  ex- 
cepted, and  obtained  a  writ  of  error  and  supersedeas. 
Opinion  states  the  case. 

fftigh  W.  Sheffey  and  Edgar  AUarty  for  the  plaintiffs  in. 
error. ' 

R.  A.  AyerSy  Attorney-General,  for  the  defendant  in  error^ 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  action  was  instituted  in  August,  1884,  by  the  Com- 
monwealth against  the  plaintiff  in  error,  late  auditor  of 
public  accounts  of  the  State,  and  his  sureties,  upon  his 
ofllcial  bond,  for  alleged  default  of  the  said  plaintiff  in 
error  as  auditor  in  paying  John  E.  Hamilton,  treasurer  of 
Augusta  county,  by  his  warrant,  on  the  treasury  of  the 
State,  for  $3,399.93  commissions  on  $16,999.68,  the  amount 
of  the  taxes  assessed  against  the  Chesapeake  &  Ohio  Rail- 
way Company,  when  by  law  the  sum  paid  should  have 
been  $424.99;  and  in  paying  to  the  said  Hamilton  $1,737.09 
commissions  on  taxes  assessed  against  the  Shenandoah 
Valley  Railroad  Company,  when,  it  is  claimed,  the  com- 
missions should  have  been  $217.14;  that  is,  that  the  said 
auditor  paid  to  the  said  treasurer  of  Augusta  county  twenty 
per  cent,  commissions,  whereas  the  commissions  allowed 
by  law  are  two  and  one-half  per  centum.  There  was  a 
demurrer  to  the  evidence  of  the  plaintiff  by  the  defendant, 
and  verdict  and  judgment  for  the  plaintiff  for  the  sums- 
claimed  in  the  declaration,  whereupon  the  case  was  brought 
here  by  writ  of  error.  '^ 
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The  first  question  material  to  be  considered  here  is 
whether  the  commissions  paid  to  the  county  treasurer  were 
in  excess  of  lawful  authority.  The  act  of  assembly  pro- 
vides for  the  assessment  and  taxing  of  railroad  companies, 
and  they  are  required  to  pay  the  required  tax  into  the  State 
treasury  within  sixty  days.  Upon  failure  on  the  part  of 
the  company  to  so  pay  the  said  taxes  into  the  treasury  of  the 
State,  the  same  is  to  be  collected  by  any  treasurer  to  whom 
the  auditor  may  deliver  the  assessment,  or  a  copy  thereof; 
and  the  said  treasurer  is  authorized  to  distrain  and  sell, 
and  is  required  to  pay  the  same  into  the  treasury  of  the 
State  within  three  months.    Acts  1881-82,  §  20,  p.  506. 

The  auditor  followed  the  direction  of  this  law,  and 
placed  the  said  taxes  in  the  hands  of  the  said  treasurer  of 
Augusta  county,  and  took  his  receipt  as  treasurer  of  Augusta 
<5ounty.  The  said  treasurer  collected  the  whole  amount  of 
the  taxes,  and  paid  them  into  the  State  treasury,  and  was 
paid  twenty  per  centum  commissions  by  the  auditor. 

The  compensation  fixed  by  law  for  county  treasurers  for 
collecting  the  State  revenue  is  two  and  one-half  per  centum 
per  annum  for  all  sums  over  $15,000.  Acts  of  Assembly  pre- 
scribing the  compensation  of  county  officers,  April  1, 1879, 
§  30,  (Acts  1878-79,  p.  328.)  But  in  cases  where  the  treasurers 
have  not  been  able  to  collect  any  taxes  coming  in  their 
hands,  the  law  provides  that,  where  the  lists  are  m&de  out 
of  these,  examined  by  the  county  court,  and  approved,  that 
the  treasurer  shall  receive  credit  for  them,  and  shall  not 
afterwards  collect  them.  A  certified  copy  of  these  are  to 
be  placed  by  the  auditor  in  the  hands  of  any  sheriff, 
sergeant,  constable,  or  collector  for  collection,  and  his 
compensation  shall  not  exceed  twenty  per  centum.  The 
compensation  of  such  collector  shall  not  exceed  twenty  per 
centum,  but  the  amount  of  such  compensation  is  to  be 
agreed  on  before  the  service  is  performed,  and  must  be 
approved  by  the  governor ;  and  such  collector  is  required, 
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before  lie  acts,  to  give  bond,  approved  by  the  auditor. 
Acts  1878-9,  pp.  327,  328,  329,  §§  29,  34,  35. 

The  taxes  in  question  here  were  never  returned  or  listed 
as  delinquent,  examined  and  approved  by  the  county  court, 
and  certified.  No  compensation  was  agreed  on  beforehand, 
approved  by  the  governor,  and  no  bond  given  by  any  col- 
lector, and  no  such  collector  ever  appointed,  and  there  was 
therefore  no  authority  by  law  to  pay  any  collector  twenty 
per  cent,  commissions  thereon.  On  the  other  hand,  the  said 
taxes  were  delivered  by  the  auditor  to  the  treasurer  of 
Augusta  county,  who  collected  them,  and  paid  them  into 
the  treasury  of  the  State,  and  his  compensation  prescribed 
by  law  for  this  service  was  two  and  one-half  per  centum, 
and  not  twenty  per  centum.  It  follows  that  the  auditor 
paid  the  said  twenty  per  centum  without  authority  of  law. 

The  next  question  to  be  determined  is  whether  the 
auditor  can  be  required  to  refund  and  make  good  to  the 
Commonwealth  this  amount  so  illegally  paid  by  him  under 
his  official  bond.  It  is  contended  by  the  auditor  that  his 
error,  if  such  it  be,  was  an  error  in  deliberative  judgment, 
and  that  he  is  not  responsible  for  errors  of  judgment  where 
he  was  allowed  a  discretion.  It  is  well  settled  that  minis- 
terial and  other  public  officers,  though  not  employed  in  the 
ordinary  administration  of  justice,  when  called  upon  by 
law  to  exercise  a  deliberate  judgment,  are  not  responsible 
for  errors  of  judgment,  in  the  absence  of  all  corruption  or 
malice.  Opinion  of  Baldwin,  J.,  in  Austin  v.  Richardson^ 
1  Gratt.  327.  When  a  public  officer  exercises  his  best 
judgment  in  the  exercise  of  judicial  functions  he  is  not  lia- 
ble to  an  action  for  an  error  of  judgment.  He  is  not  liable 
to  an  action  if  he  falls  into  error  in  a  case  where  the  act  to 
be  done  is  not  merely  a  ministerial  one^  but  is  one  in  rela- 
tion to  which  it  is  his  duty  to  exercise  judgment  and  dis- 
cretion. Chief  Justice  Taney's  opinion  in  Kendall  v.  Stokes, 
3  How.  101.  But  in  a  case  where  he  is  authorized  by  law 
Vol.  Lxxxm — 13 
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to  exercise  a  merely  ministerial  act  within  a  stated  limit, 
and  no  discretion  is  vested  in  him,  among  which  we  mnst 
place  a  direction  to  pay  a  certain  per  cent,  to  a  certain  of- 
ficer for  a  certain  service — to  pay  a  certain  officer  a  certain 
salary — what  discretion  has  he  in  the  premises  except  what 
is  self -assumed  ?  Can  he  pay  less  ?  Not  without  infringing 
the  rights  of  the  individual.  Can  he  pay  more  ?  Not  with- 
out infringing  the  rights  of  the  Commonwealth.  There  is 
no  margin  allowed— no  room  for  the  exercise  of  any  judg- 
ment on  his  part.  ITe  must  obey  the  lato  in  such  case  to 
the  letter  or  he  violates  the  law. 

There  are  many  cases  fiimiliar  to  the  profession  where 
the  auditor  is  authorized  to  act  according  to  his  discretion 
and  best  judgment,  but  this  case  cannot  be  brought  under 
any  such  designation.  This  is  a  case  where  the  law  fixed 
and  fixing  absolutely  limited  the  duty  and  the  function  of 
the  auditor,  and  the  money  paid  out  by  him  was  in  plain 
violation  of  the  law  of  the  land,  and  he  must  be  held  liable 
for  the  amount  overpaid  in  excess  of  lawful  authority;  and 
the  judgment  of  the  circuit  court  of  Richmond  city  must 
be  affirmed. 

Judgment  affirmed. 
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April  7th,  1887. 
Adseni^LEVfiSf  P. 

1.  Negligent  iNjURiBS^Zio^f^K* — Where  the  owner,  directly  or  indi- 
rectly, induces  persons  to  enter  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are  in  a  safe  condition  and 
suitable  for  such  use,  and  if  a  person  be  injured  by  his  breach  of  such 
obligation  the  owner  is  liable  therefor  in  damages. 

1.  Idem — Case  at  bar. — ^Where  the  direct  and  usual  path  to  a  railroad 
company's  depot  lies  over  a  switch  on  which  often  stand  freight  cars 
with  an  opening  left  between  two  of  them,  so  as  to  leave  the  path 
unobstructed,  and  this  path  is  habitually  used  by  the  patrons  and 
employees  of  the  company  with  the  knowledge  and  without  the  dis- 
approval of  the  officials,  it  may  be  assumed  that  the  company  invites 
persons  having  business  at  the  depot  to  use  that  path  between  the  cars 
to  go  there ;  and  in  using  it  for  that  purpose,  such  persons  are  not 
guilty /^r  se  of  negligence  ;  and  if  by  a  sudden,  unsignalled  act  of  the 
company's  servants,  the  cars  are  run  together,  thereby  crushing  such 
a  person,  the  company  is  liable  in  damages  for  the  injury. 

Error  to  judgment  of  circuit  court  of  Loudoun  county, 
Tendered  second  November,  1884,  in  an  action  of  trespass 
on  the  case  wherein  Samuel  T.  Nichols,  administi-ator  of 
Francis  E.  Nichols,  was  plaintiff,  and  the  Washington, 
Ohio  and  Western  Railroad  Company  was  defendant.  The 
verdict  at  the  first  trial  was  for  the  plaintiff,  assessing  his 
damages  at  $4,000.  On  defendant's  motion,  the  court  set 
aside  the  verdict  and  awarded  a  new  trial.    At  the  second 
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trial  the  jury  found  for  the  defendant,  and  the  plaintiflF 
moved  for  a  new  trial.  But  the  court  overruled  the 
motion,  and  entered  judgment  for  the  defendant.  The 
plaintiflf  obtained  a  writ  of  error  and  sitter sedeas.  Opinion 
states  the  case. 

Holmes  Conrad  and  £!.  Nichols  for  the  plaintiff  in  error. 

Barton  &  Boyd  and  E.  P.  Janney  for  the  defendant  in 
error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  tort,  brought  by  the  personal  repre- 
sentative of  Francis  E.  Nichols,  to  recover  damages  for 
injuries  sustained  by  him  which  caused  his  death. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  ver- 
dict for  the  plaintiff  for  HOOO.  This  verdict  the  court,, 
upon  the  defendant's  motion,  set  aside ;  and  to  this  action 
of  the  court,  as  well  as  its  action  in  refusing  certain  in- 
structions and  in  giving  others,  the  plaintiff  duly  excepted. 
At  the  next  term  the  case  was  submitted  to  the  court,  when 
a  judgment  was  rendered  for  the  defendant,  and  thereupon 
this  writ  of  error  was  taken.  The  facts  certified  as  proven 
on  the  first  trial,  and  submitted  to  the  judge  on  the  second,, 
with  the  plat  filed  as  a  part  thereof,  show  the  topography 
of  the  ground,  the  location  of  the  depot  and  other  build- 
ings in  the  vicinity,  and  the  position  of  the  cars  on  the 
defendant's  track  immediately  preceding  the  accident  to- 
have  been  as  follows :  The  main  track  of  the  def endant'a 
railroad  runs  nearly  due  east  and  west,  and  about  one  hun- 
dred and  fifty  yards  south  thereof  and  parallel  thereto  is- 
a  pike  running  through  the  centre  of  the  village  of  Pnr- 
celville.  From  this  pike  a  road  runs  in  a  northwesterly 
direction  across  the  railroad  to  Hillsboro. 
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Extending  eastwardly  from  this  road^  and  immediately 
sonth  of  the  railroad,  is  the  freight  depot,  and  adjoining 
which,  but  still  farther  east,  is  the  passenger  depot.  Along 
the  north  side  of  both  freight  and  passenger  depots  is  a  plat- 
form, usually  more  or  less  obstructed  by  the  freight  and  ex- 
press goods  habitually  unloaded  thereon;  and  along  the  east 
end  of  the  passenger  depot  there  is  also  a  platform  with  three 
steps  at  its  southern  terminus  extending  to  the  ground. 
Beginning  at  a  point  on  the  main  track  some  distance  west 
of  the  Hillsboro  road  is  a  switch,  which  extends  eastwardly 
across  said  road ;  and  around  and  beyond  said  depot  build- 
ings, and  from  a  point  on  the  Hillsboro  road  about  sixty 
yards  south  of  the  passenger  depot,  is  a  path  which  extends 
towards  the  steps  at  the  southeastern  comer  of  the  passen- 
ger depot,  and  this  path  is  usually  taken  by  persons  going 
to  and  from  the  depot.  The  land  east  of  the  Hillsboro 
road  and  south  of  the  railroad  is  open,  and  nedjrly  level, 
while  that  west  of  the  Hillsboro  road  and  south  of  the 
railroad  is  woods— dense  near  the  pike,  and  sparsely  tim- 
bered as  it  extends  northwestwardly  towards  the  switch. 
The  switch,  or  rather  that  portion  of  the  switch  west  of 
the  Hillsboro  road,  run^  through  a  cut  so  deep  that,  by 
reason  thereof  and  the  intervention  of  a  warehouse  which 
stands  near  the  track,  the  smoke-stack  of  an  engine  can 
only  be  seen  by  persons  going  along  the  before-mentioned 
path  while  in  the  line  of  vision  between  the  warehouse 
and  the  switch. 

It  api>ears  that  it  was  the  invariable  custom  of  the 
agent  at  the  depot  to  part  freight  cars,  immediately  after 
they  were  left  or  placed  on  the  switch,  at  a  point  nearly 
opposite  the  passenger  depot  for  the  purpose  of  afford- 
ing a  passage  to  the  patrons  and  employees  of  the 
road,  and  it  specially  appears  that  it  had  been  done 
in  this  instance,  although  it  would  seem  that,  from  lack 
of  assistance,  the  opening  left  was  scarcely  as  wide  as 
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usual.  At  no  time  was  anything  said  or  done  by  the 
defendant's  agents  or  employees  to  convey  to  the  public 
the  idea  that  they  should  not  cross  the  track  at  these 
openings.  On  the  morning  of  the  accident  there  were 
standing  on  the  switch  two  or  more  cars  west  of  the  road^ 
and  five  cars  east  of  the  road.  These  five  cars  had  been 
parted  on  the  preceding  day  by  the  company's  agent  a  dis- 
tance of  eighteen  inches  or  more  about  midway  between 
the  path  and  the  steps  at  the  southeast  corner  and  the 
platform  of  the  passenger  depot  for  the  express  purpose 
of  allowing  people  to  pass  over  the  track,  and  this  was  the 
condition  of  the  cars  on  the  morning  of  the  ninth  of  Au- 
gust, 1883,  when  the  intestate,  Frank  E.  Nichols,  who  was 
on  his  way  to  the  depot  to  meet  his  brother,  who  was  ex- 
pected home  on  the  train  due  at  12  M.,  while  in  the  act  of 
passing  over  the  track,  was  caught  between  the  cars  and 
killed  by  the  sudden  and  rapid  backing  of  the  engine^ 
which  drove  the  cars  together. 

Now  it  is  agreed  on  all  hands  that  there  is  a  wide  differ- 
ence between  the  obligation  which  a  person  or  corporation 
owes  to  a  mere  license,  and  the  duty  which  the  same  per- 
son or  corporation  owes  to  one  who  comes  upon  his  prem- 
ises by  an  invitation,  either  expressed  or  implied. 

In  the  first  case  it  is  generally  admitted  that  the  party 
comes  at  his  own  risk  and  enjoys  the  license  subject  to  its 
concomitant  risks  or  perils,  and  that  in  such  case  no  duty 
is  imi)osed  upon  the  owner  or  occupant  to  keep  his  premises 
in  safe  and  suitable  condition  for  his  use,  and  the  owner  or 
occupant  is  only  liable  for  any  wanton  injury  that  may  be 
done  to  the  licensee.  Hounsell  v.  Smythy  7  C.  B.  (N.  Y.) 
738 ;  Ba/rnes  v.  Wardy  9  C.  B.  392 ;  Hardcastle  v.  Sovth 

TorJcshire  Railway y  4  Hand.  &  N.  67;  Biriks  v.  8.   T. 

Railway  Co.,  3  B.  &  8.  250 ;  Balch  v.  Smithy  7  H.  &  N.  741 ; 
Sweeny  v.  Old  Colony  and  Newport  Railroad  Oo,y  10  AUen^ 
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375 ;  CarUon  y.  FrauGoma  L  &  O.  Co.y  99  Mass.  216 ;  Pierce 
on  Railroads,  274. 

On  the  other  hand  the  law  Imposes  an  obligation  on  the 
owner  or  ocoupant  to  provide  for  the  security  against  acci- 
dent and  injury  of  those  he  has  Invited  or  induced  to  Come 
upon  his  premises  by  such  an  adaptation  and  preparation 
of  his  place  for  their  reception  and  use  as  would  naturally 
lead  them  to  suppose  that  they  might  properly  and  safely 
enter  thereon.  Accordingly  it  has  been  generally  held  tliat 
where  the  owner  or  occupier,  either  directly  or  by  implica- 
tion, induces  x>ersons  to  enter  on  and  pass  over  his  premises, 
he  thereby  assumes  an  obligation  that  they  are  in  safe 
condition,  suitable  for  such  use,  and  for  a  breach  of 
this  obligation  he  is  liable  in  damages  to  a  person  injured 
thereby.  In  all  cases  like  the  present,  it  is  a  question  of 
prime  importance,  in  determining  the  liability  of  the 
defendant,  to  ascertain  whether  the  injured  party  was  upon 
the  premises  at  the  time  of  the  accident  under  a  bare 
license  or  permission,  or  in  pursuance  of  an  invitation. 
Here  the  deceased  must  be  regarded  as  having  adopted  this 
route  in  pursuance  of  an  invitation  held  out  to  him  by  the 
conduct  of  the  defendant  company.  The  circumstanoe  tliat 
the  cars  were  habitually  separated  at  this  point,  when 
taken  in  connection  with  the  location  of  the  steps  to  the 
platform  of  the  passenger  depot  and  the  constant  uninter- 
rupted use  of  the  same  by  persons  getting  on  and  off  at  this 
depot,  which  was  never  at  any  time  discountenanced  by 
the  road  or  its  officials  to  whom  it  was  known,  is  suscepti- 
ble of  no  other  construction  than  that  it  was  designed  as  a 
path  by  means  of  which  access  might  be  gained  to  the 
depot,  as  well  by  persons  having  occasion  to  visit  the  depot 
as  by  the  company's  employees.  Under  these  circum- 
stances it  cannot  be  imputed  to  the  deceased  as  negligence, 
if,  in  the  absence  of  some  warning,  he  selected  this  route 
rather  than  the  other  and  longer  one  around  by  the  freight 
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depot.  Under  such  circumstances  it  seems  to  us  clear  that 
an  obligation  was  imposed  upon  the  company  to  see  that 
it  should  not  become  a  source  of  danger  to  those  to  whom 
it  had  held  it  out  as  a  passage  or  way  through  which  they 
might  safely  go^  and  a  duty  was  imposed  upon  the  com- 
pany of  notifying  persons  entitled  or  invited  to  use  it,  in 
some  unmistakable  way,  that  it  was  about  to  be  closed 
before  closing  it.  BaZto,  &  Ohio  JR.  JR.  v.  Fitzpairicky  35 
Md.  38 ;  OiUs  v.  Pennsylvania  JRaUroad  Co.,  59  Penn. 
State,  129;  jffay  v.  Penn.  Railroad  Oo.y  65  Penn.  269. 

Now,  If  we  are  right  in  the  views  already  expressed,  here 
was  an  invitation  plainly  extended  to  the  plaintiff  to  cross 
the  railroad  at  that  point,  for,  as  we  have  before  intimated, 
the  custom  or  habit  of  the  company  in  making  and  leaving 
open  a  passage-way  between  the  cars  at  this  point,  which 
the  record  shows  was  fully  known  to  its  officers,  taken  in 
connection  with  the  general  adoption  of  it  as  the  proper 
route  by  all  persons  having  occasion  to  go  to  the  passenger 
depot,  and  the  failure  of  the  company  to  provide  for  such 
persons  some  other  unobstructed  route  can  be  regarded  as 
nothing  else  than  an  invitation  from  the  company  to  the 
deceased  to  use  that  way.  There  can  remain  but  one 
other  enquiry,  and  that  is  this.  Was  the  deceased,  in  accept- 
ing this  invitation,  so  wanting  in  the  ordinary  care  required 
of  him  as  to  deprive  him  of  the  right  to  recover?  A  ques- 
tion not  difficult  to  answer,  if  we  remember  it  amounts  to 
nothing  more  than  this,  whether  the  danger  in  attempting 
to  cross  the  track  between  those  stationary  cars  was  so 
obvious  that  a  person  of  ordinary  prudence  would  not  have 
made  the  attempt.  Let  it  be  borne  in  mind  that  all  that 
could  be  required  of  the  deceased  was  reasonable  care  in 
view  of  the  special  circumstances  of  the  case.  The  cars 
were  not  only  at  a  stand-still,  but  there  is  nothing  to  show 
that  there  was  anything  to  indicate  to  the  deceased  that 
they  were  about  to  be  set  in  motion.    Under  such  clrcum- 
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stances  it  was  a  matter  of  little  consequenoe  whether  the 
cars  were  two  or  ten  feet  apart.  In  either  case,  there  being 
nothing  to  indicate  to  the  deceased  that  these  cars  were 
about  to  be  moved,  he  had  a  right  to  suppose  that  he 
could  effect  his  passage  in  safety.  This  was  the  view  taken 
by  the  jury,  and  we  entertain  no  doubt  of  its  correctness. 
That  there  are  cases  where  the  question  of  negligence  is 
one  of  law  to  be  decided  by  the  court,  but  negligence  as  a 
general  rule  is  a  question  of  fact,  which  ought  to  be  sub- 
mitted to  the  jury ;  and  this  is  always  the  case  where  the 
facts  are  in  dispute  and  the  inferences,  which  fair  minded 
men  would  draw  from  them,  are  doubtful. 

In  this  view  of  the  case  it  becomes  unnecessary  to  con- 
sider the  instructions. 

The  judgment  of  the  circuit  court  of  Loudoun  county 
must  be  reversed  and  a  judgment  will  be  entered  here  upon 
the  verdict  rendered  on  the  first  trial. 

Fauntleboy,  J.,  dissented. 

JimOMENT  BEVEBSED. 
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Chaffin  v.  Lynch. 

April  14th,  1887. 

1.  lAVEij—AnH-duelling  acU^ Construction,— This  act  (Code  1878,  ch.  145^ 

2  9,)  applies  to  words  ivritien  as  well  as  to  words  spoken. 

2 .  Idem —  Common  lawSlaiute—Joinder^Malice.  — A  publication  contain- 

ing insulting  words  may  be  declared  on  under  the  statute,  though  it  be 
libellous  at  common  law.  Declaration,  showing  by  proper  averments 
that  the  words  are  within  the  statute,  is  sufficient.  The  two  causes  of 
action  cannot  be  united  in  one  count.  In  either  case,  malice  must  be 
alleged.  Mere  publication  \s prima  facie  evidence  of  malice,  but  the 
occasion  may  rebut  the  presumption. 

3.  Idem — Defamatory  publication— Justification,— To  justify  publication  of 

defamatory  matter,  the  occasion  must  be  privileged,  and  must  be  used 
bona  fide^  without  malice.  Whether  the  occasion  be  privileged,  is  a 
question  of  law  for  the  court.  Whether  it  has  been  used  bonafide^  is  a 
question  of  fact  for  the  jury. 

4.  Idem — Privileged  communications. — One  insult  cannot  be  set  off  against . 

another  {Bourland  v.  Eidson,  8  Gratt.  27) ;  yet  if  a  man  is  attacked  by 
another  in  a  newspaper,  he  may  reply.  If  his  reply  is  not  unnecessa* 
rily  defamatory  of  his  assailant,  and  is  honestly  made  in  self-defense,  it 
will  be  privileged. 

5.  Idem — Instructions, — ^At  trial  of  action  for  defamation,  it  is  error  to  give 

instructions  withdrawing  from  the  jury  the  question  whether  the  pub- 
lication declared  on  falls  within  the  protection  extended  to  privileged 
communications,  and  telling  them  to  consider  the  evidence  tending  to 
show  that  defendant  made  the  publication  without  malice  and  bona  fide 
in  self-defense  and  protection  of  his  own  interest,  only  in  mitigation  of 
damages.  On  the  contrary,  if  the  jury,  trom  the  evidence,  believed 
that,  though  the  language  used  was  untrue,  yet  the  defendant  believed 
it  true,  and  used  it  honestly,  without  malice,  in  self-defense  and  reason- 
able protection  of  his  own  interest,  it  would  have  been  their  duty  to- 
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find  for  the  defendant ;  and  they  should  have  been  instructed  to  that 
effect 
6.  Idem — Case  cU  ^ar.— Here  the  occasion  of  the  publication  declared  on 
was  privileged,  and  the  jury  should  have  been  instructed  to  find 
whether  it  was  used  in  good  faith  by  the  defendant. 

Error  to  judgment  of  circuit  court  of  city  of  Richmond, 
rendered  December  18, 1884,  in  an  action  of  trespass  on  the 
case  wherein  Richard  B.  ChafSin  was  defendant,  and  David 
H.  Lynch  was  plaintiff.  The  jury  assessed  the  plaintiff's 
damages  at  91,500.  To  various  rulings  at  the  trial  the  de- 
fendant excepted. 

This  was  an  action  for  the  publication  of  certain  words, 
which  were  alleged  to  be  insulting  and  tending  to  violence 
and  breach  of  the  peace.  The  action  was  brought  under 
the  statute  commonly  known  as  the  anti-duelling  act, 
which,  as  amended,  enacts  as  follows :  ''AH  words  which, 
from  their  usual  construction  and  common  acceptation,  are 
construed  as  insults,  and  tend  to  violence  and  breach  of 
the  peace,  shall  be  actionable.  No  demurrer  shall  preclude  • 
a  jury  from  passing  thereon.*'    Code  1873,  ch.  145,  §  2. 

The  controversy  arose  In  this  way :  On  the  ninth  of 
March,  1884,  there  appeared  in  the  daily  Dispatch,  a  news- 
pai>er  published  in  this  city,  the  following  communica- 
tion: 

"a    FAUBE    BUHOB  about  B.  B.   CHAFFIN   a   CO.,   BEAL    ESTATE- 
AGENTS,  BETIBING  FBOM  BUSINESS. 

"  Richmond,  Va.,  March  6,  1884. 
"This  is  to  certify  that  I  am  from  Hillsdale  county, 
lOch.;  that  I  was  a  correspondent  of  R.  B.  Chaflin  &  Co., 
and  visited  Richmond,  Ya.,  on  Tuesday  last,  and  was  met 
at  the  railroad  depot  by  a  man  by  the  name  of  Lynch,  who- 
represented  that  he  was  representing  H.  L.  Staples  &  Co. 
I  told  him  I  wanted  to  see  R.  B.  Chaffin  &  Co.    He  said 
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Staples  had  been  a  partner,  and  created  the  impression 
upon  me  that  R.  B.  Chaffin  &  Co.  were  out  of  the  real  estate 
business,  and  thus  prevented  my  going  to  see  said  ChaflSxi 
&  Co.  until  to-day,  when  a  clerk  of  said  Chaffin  informed 
me  they  were  in  the  business,  and  invited  me  to  visit  their 
office. 

"  William  Harper. 
"  Witness :  John  C.  Easley." 

*'  To  the  Public  aiid  our  Friends : 

"  You  will  see  by  reading  the  above  certificate  how  some 
agents  expect  to  make  sales,  by  having  their  clerks  occupy 
the  position  that  our  negro  hackmen  occupy  at  the  depots, 
and  by  misrepresentations  get  our  customers  and  take 
them  to  outof-the-way  boarding  houses,  thus  preventing 
our  correspondents  from  seeing  us.  Mr.  Harper  informed 
us  that  he  was  carried  nearly  to  the  extreme  end  of  north 
Tenth  street  by  a  clerk  of  H.  L.  Staples  &  Co.  to  a  boarding 
house,  and  he  then  applied  to  the  landlord  to  know  what 
had  become  of  R.  B.  Chaffin  &  Co.,  but  the  landlord  knew 
of  no  such  agents  in  the  city.  We  have  employed  the  best 
legal  talent  to  bring  suit  at  once  against  H.  L.  Staples  & 
Co.  for  damages  in  the  sum  of  $25,000.  We  have  estab- 
lished an  extensive  business  at  great  cost,  and  we  wish  it 
distinctly  understood  that  we  mean  to  protect  ourselves 
-against  all  such  sharp  practice. 

"  Very  respectfully, 

"  R.  B.  Chaffin  &  Co.'' 

To  this  Lynch  replied,  through  the  columns  of  the  same 
newspaper,  on  the  eleventh  of  March,  1884,  as  follows : 

«  To  the  Public  : 

"Richmond,  Va.,  March  10,  1884,  4:10  P.  M. 
"  On  my  return  to  the  city  of  Richmond  this  afternoon 
from  a  business  trip  (having  been  absent  since  Saturday 
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last)  in  the  country,  my  attention  has  been  directed  to  a 
communication  signed  R.  B.  Chaffin  &  Co.,  and  published 
in  Sunday's  Dispatch^  headed  *  A  False  Rumor  about  R.  B. 
Chaffin  &  Co.,  Real  Estate  Agents,  Retiring  from  Business/ 
I  pronounce  the  statement  contained  in  the  certificate, 
signed  William  Harper,  which  is  published  as  a  part  of  said 
card,  that  I  said  anything  which  could  create  the  impres- 
sion upon  the  mind  of  the  said  Harper  that  R.  B.  Chaffin  & 
Co.  were  out  of  the  real  estate  business  to  be  -utterly  and 
entirely  untrue.  The  intimation  in  Mr.  Chaffin's  card  that 
H.  L.  Staples  &  Co.  have  ever  required  or  expected  me,  as 
one  of  their  clerks,  to  occupy  the  position  of  a  negro  hack- 
man,  and  by  misrepresentation  get  our  (their)  customers, 
and  take  them  to  out-of-the-way  boarding-houses,  thus  pre- 
venting our  (their)  correspondents  from  seeing  us  (them),  is 
a  contemptible,  cowardly,  malicious  lie. 

"  David  H.  Lynch.'' 

The  next  day  following,  Chaffin  published  in  the  same 
newspaper  the  following : 

"  A  Card. 

"  In  reference  to  a  card  signed  by  David  H.  Lynch,  in  yes- 
terday's Dispatch,  I  must  say  to  my  friends  and  the  public 
that  in  consequence  of  said  Lynch's  acts  of  misrepresenta- 
tion and  his  known  character  as  a  liar,  I  could  not  recognize 
him  in  the  way  a  gentleman  should  be  recognized.  I  expect 
to  have  Mr.  Harper,  of  Michigan,  the  gentleman  to  whom 
Lynch  represented  my  fljrm  as  out  of  business,  to  testify  in 
my  suit  against  H.  L.  Staples  &  Co.,  and  thus  sustain  the 
charge  made  therein.  Any  man  who  was  scoundrel  enough 
to  have  acted  as  D.  H.  Lynch  was  represented  to  me  to  have 
acted,  would  be  unprincipled  enough  to  deny  it  when 
charged  with  it.    I  desire  the  public  to  know  I  could  not, 
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under  any  circumstances,  notice  such  a  creature  as  David 
H.  Lynch,  whose  character  is  so  well  known,  and  did  not 
notice  him,  except  as  a  clerk  of  H.  L.  Staples  &  Ck>.  You 
^re  respectfully  asked  to  read  the  sworn  certificates  below. 
"  Respectfully, 

"R.  B.  Chafpin.'' 

The  first  of  the  certificates  referred  to  above  is  signed  and 
fiworn  to  by  W.  W.  Rowe  and  J.  H.  Brown,  and  is  to  the 
-effect  that  they  are  acquainted  with  Lynch,  and  would  not 
believe  him  on  oath  in  respect  to  a  matter  in  which  he  was 
personally  interested;  and,  further,  that  they  had  often 
observed  Lynch,  at  a  window  opposite  the  office  of  R.  B. 
Chaffin  &  Ck>.,  watching  the  office-door  of  said  Chaffin  &  Co., 
and  that  when  customers  of  the  firm  would  leave  the  office, 
he  (Lynch)  had  been  known  to  overtake  them  on  the  street, 
and  endeavor  to  get  them  to  the  office  of  H.  L.  Staples  & 
Co. 

Another  certificate  is  subscribed  and  sworn  to  by  one  W. 
H.  Thompson,  and  is  to  the  effect  that  having  seen  a  great 
deal  of  the  said  D.  H.  Lynch,  he  could  not  believe  him  on 
oath. 

Thereupon  Lynch,  who  is  the  defendant  in  error  here, 
commenced  the  present  action  against  Chaffin.  The  decla- 
ration contains  a  single  count,  and  alleges  that  the  words 
used  by  the  defendant  in  charging  the  plaintiff,  in  his  pub- 
lished card,  with  acts  of  misrepresentation,  and  as  having 
^  known  character  as  a  liar,  and  that  he  could  not  be  recog- 
nized by  the  defendant  as  a  gentleman,  and  also  that  the 
words  used  in  the  certificate  of  Rowe  and  Brown,  to  the 
effect  that  they  would  not  believe  the  plaintiff  on  oath,  etc., 
were  false  and  libellous,  and  are  such  words  as  are  usually 
construed  as  insults,  and  tend  to  violence  and  breach  of  the 
peace. 

The  defendant  demurred  to  the  declaration,  and  also 
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pleaded  not  goilty;  and  it  was  agreed  that  any  evidence, 
admissible  under  any  proper  special  plea,  might  be  intro- 
duced under  the  plea  of  the  general  issue. 

The  circuit  court  overruled  the  demurrer,  and  after  the 
evidence  had  been  introduced,  the  defendant  moved  the 
4X>urt  to  give  to  the  jury  certain  instructions  which  were 
offered  by  him ;  but  the  court  refused  to  instruct  the  jury 
as  requested  by  the  defendant,  and  gave  two  instructions 
of  its  own.  The  jury,  thereupon,  found  a  verdict  for  the 
plaintiff  for  $1,600  damages;  and  judgment  having  been 
entered  on  the  verdict,  the  defendant  obtained  a  writ  of 
error  and  svperse^as. 

Ouy  <fe  GiUiamy  Jackson  Guy  and  John  LyoUy  for  the 
plaintiff  in  error. 

Edgar  AUan  and  T.  O.  Jacksony  for  the  defendant  in 
eiror. 

Lewis,  P.,  (after  stating  the  case),  delivered  the  opinion 
of  the  court. 

The  first  question  is,  whether  the  declaration  is  demur- 
rable.   It  contains  but  one  count,  and  the  demurrer  thereto, 
which  the  circuit  court  overruled,    was  based  on  two 
grounds:    (1)  That  the  provisions  of  the  statute,  under 
which  the  action  was  brought,  now  contained  in  the  second 
section  of  chapter  one  hundred  and  forty-five  of  the  CJode, 
1873,  apply  only  to  words  spoTcenj  and  not  to  words  written 
or  printed ;  and  (2),  that,  if  this  be  not  true,  then  the  action 
is  for  defamation  at  common  law,  and  also  for  insulting 
words  under  the  statute,  which  .causes  of  action  cannot  be 
properly  blended  in  one  count. 

The  question  involved  in  the  first  of  these  propositions 
was  suggested,  but  not  decided,  in  Moseley  v.  MosSy  6  Gratt. 
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534^  and  has  not  been  heretofore  adjudicated  by  this  court. 
We,  however,  entertain  no  doubt  respecting  it.  The  object 
of  the  statute,  which  was  originally  passed  in  1810,  was 
the  suppression  of  what  in  its  preamble  is  termed  "the 
barbarous  custom  of  duelling^';  and  to  eflPect  its  object  it 
contained  some  very  stringent  provisions.  It  declared  kill- 
ing in  a  duel  murder  in  the  first  degree;  and,  moreover,, 
disqualified  from  holding  office  under  the  government  of 
the  State  all  persons  who  should  violate  its  provisions, 
either  by  sending  or  accepting  a  challenge  to  fight  a  duel. 
It  also  prescribed  a  test-oath ;  and  to  provide  a  remedy  for 
insults  which  tend  to  violence  and  breach  of  the  peace, 
wherein  the  common  law  was  deficient,  it  was  enacted  by 
the  eighth  section,  that  "all  words  which,  from  their  usual 
construction  and  common  acceptation,  are  considered  as 
insults,  and  lead  to  violence  and  breach  of  the  peace,  shall 
hereafter  be  actionable,  and  no  plea,  exception  or  demurrer 
shall  be  sustained  in  any  court  within  this  Commonwealth 
to  preclude  a  jury  from  passing  thereon,  who  are  hereby 
declared  to  be  the  sole  judges  of  the  damages  sustained.'^ 
1  Rev.  Code  (1819),  p.  584,  sec.  8. 

These  provisions  of  the  statute  so  clearly  indicated  the 
intention  of  the  legislature,  that  in  Brooks  v.  Calloway ^  12 
Leigh,  466,  it  was  held  that  in  an  action  under  the  statute, 
no  plea  of  justification  was  admissible.  In  other  words, 
that  for  uttering  insulting  words,  no  matter  whether  true 
or  false,  there  was  no  justification  or  excuse;  for,  said  the 
court,  the  words  "  may  be  true,  and  their  very  truth  give 
venom  to  the  sting  of  insult.''  It  was  also  held  in  Moseley 
V.  Moss,  supra,  that  although  evidence  tending  to  prove 
the  truth  of  the  words  used  was  admissible,  yet  that  it 
could  be  admitted  only  in  mitigation  of  damages. 

And  it  would  seem  to  be  equally  clear,  looking  to  the 
whole  statute  and  the  circumstances  under  which  it  was 
passed,  that  the  intention,  in  enacting  the  eighth  section, 


Chafpin  t).  Lynch.  113 

Opinion. 

was  to  provide  a  remedy  for  all  lusults  occasioned  by 
words,  either  written  or  spoken.  A  different  conclusion  is 
not  fairly  warranted  by  the  terms  of  the  act,  nor  consistent 
with  its  object.  The  language  is  "  aU  words,"  of  the  char- 
acter described,  shall  be  actionable;  and  it  can  hardly  be 
supposed  that  the  legislature,  in  an  effort  to  suppress 
duelling,  intended  to  make  all  insulting  words  actionable, 
without  justification  or  excuse,  if  spoken,  and  not  to  pro- 
vide for  such  words  if  published  to  the  world  in  a  news- 
paper. For,  as  defamatory  or  insulting  words  written  (and 
the  term  includes  words  printed)  indicate  greater  delibera- 
tion and  malice,  and  in  general  are  more  permanent  and 
extensive  in  their  operation  than  words  spoken,  which 
often  proceed  from  sudden  passion,  and  may  be  soon  for- 
gotten, so  are  they  more  wounding  to  the  feelings  of  the 
person  aggrieved,  and  consequently  more  likely  to  lead  to 
violence  and  the  commission  of  the  offence  which  was 
designed  to  be  suppressed. 

It  is  true  that  written  defamation  is  actionable  at  com- 
mon law,  and  that  any  writing  is  libellous  which  tends  to 
injure  the  reputation  of  a  person,  or  to  render  him  odious, 
contemptible  or  ridiculous.  ViUers  v.  Monslej/y  2  Wils. 
403;  Ada/ms  v.  Lawson,  17  Gratt.  250;  4  Min.  lusts.  (1st 
ed.)  382.  But  if  it  were  conceded  that  all  written  words, 
which  are  usually  construed  as  insults,  are  comprehended 
within  the  definition  of  a  libel,  the  fact  remains  that  the 
remedy  at  common  law  was,  in  the  judgment  of  the  legis- 
lature, inadequate  for  the  redress  of  the  grievances  it  had 
in  view.  For  it  is  essential,  to  maintain  an  action  for 
libel,  that  the  publication  complained  of  be  false  and  ma- 
licious, and  therefore  its  truth  may  be  pleaded  in  bar  of 
the  action;  and  this  the  legislature  meant  to  forbid  in 
actions  under  the  statute  for  insults. 

If  when  the  injured  party  sues,  said  Judge  Allen,  in 
Brooks  V.  Calloway,  he  could  be  "  met  with  a  plea  of  jus- 
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tification,  and  his  whole  life  be  investigated  before  an 
assembled  community,  his  feelings  would  be  doubly  out- 
raged. The  law  which  proffers  redress  for  insult  would 
furnish  the  opportunity  of  aggravating  the  outrage,  and 
be  itself  an  insulting  mockery.'^  "  The  insult/*  he  added, 
"is  the  ground  of  action,  and  that  the  law  considers  inju- 
rious, whether  true  or  false.'' 

These  remarks  forcibly  show  the  policy  of  the  legisla- 
ture in  passing  the  statute  as  it  originally  was.  And 
although  it  has  .been  since  amended,  and  a  later  statute, 
now  contained  in  the  fiftieth  section  of  chapter  one  hun- 
dred and  seventy-two  of  the  Code  of  1873,  permits  the 
truth  of  the  words  declared  on  to  be  pleaded  in  any  action 
for  defamation,  whether  at  common  law  or  under  the 
statute,  yet  that  circumstance  does  not  affect  the  question 
before  us. 

The  amendment  was  made,  at  the  revision  of  1849,  by 
striking  out  of  the  statute  so  much  thereof  as  provided 
that  no  plea  or  exception  should  preclude  a  jury  from  pass- 
ing on  the  words  complained  of ;  and,  in  the  section  of  the 
Code  above  mentioned,  it  is  provided  that  "in  any  action 
for  defamation,  the  defendant  may  justify  by  alleging  and 
proving  that  the  words  spoken  or  written  were  true.''  But 
this  does  not  take  away  the  right,  which  existed  before,  to 
maintain  an  action  like  the  present,  although  the  effect 
may  be  to  do  away  with  one  of  the  reasons  for  originally 
extending  the  statute  to  written  insults.  Indeed,  the 
statute  just  quoted  would  seem  to  have  been  passed  with 
reference  exclusively  to  actions  for  insults;  for  why  enact 
that  the  truth  of  the  words  may  be  pleaded  in  an  action 
for  slander,  either  spoken  or  written,  when  the  common 
law  already  so  provided  V 

And  this  brings  us  to  consider  whether  the  declaration 
in  the  present  case  is  obnoxious  to  the  second  objection 
urged  against  it.    We  think  it  is  not.    After  the  usual 
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averment  of  the  plaintiflf's  good  character  and  reputation, 
the  declaration  sets  out  the  card  published  by  the  defend- 
ant on  the  twelfth  of  March,  1884,  which  it  alleges  to  be 
malicious  and  libellous,  and  then,  referring  to  the  objec- 
tionable words  therein,  avers  that  they  are  such  as,  from 
their  usual  construction  and  common  acceptation,  are  con- 
strued as  insults,  and  tend  to  violence  and  breach  of  the 
peace;  by  reason  whereof,  it  concludes,  the  plaintiflP  has 
been  greatly  injured,  etc. 

This  undoubtedly  is  a  good  declaration  for  an  insult 
under  the  statute.  So  much  of  it  as  follows  the  common 
law  form  of  a  declaration  for  libel  is  mere  matter  of  in- 
ducement, and  unobjectionable.  It  is  true  the  publication 
declared  on  is  alleged  to  be  malicious  and  libellous;  but 
it  is  alleged  so  to  be,  because  of  the  words  therein,  par- 
ticularly mentioned,  which  are  averred  to  be  insulting, 
etc.,  in  the  language  of  the  statute  itself.  We  see  no  objec- 
tion to  this  form  of  declaring;  for  although  a  publication 
be  libellous  at  common  law,  yet  if  it  contain  insulting 
words,  there  is  no  reason  why  it  may  not  be  declared  on 
under  the  statute;  and  the  declaration  will  be  good,  if  it 
shows  by  proper  averments  that  the  words  are  within  the 
statute.  It  will  be  faulty,  however,  if  a  common  law  and 
statutory  cause  of  action  are  blended  in  one  count.  Hogan 
V.  Wilmothi  16  Gratt.  80.  In  the  present  case,  the  declara- 
tion sets  out  with  sufficient  precision  a  single  cause  of 
action,  and  that  under  the  statute,  and  therefore  the  de- 
murrer was  rightly  overruled. 

The  next  assignment  of  error  is,  that  the  circuit  court 
erred,  at  the  trial,  in  refusing  to  instruct  the  jury  as  prayed 
by  the  defendant,  and  in  giving  the  instructions  which 
were  given  to  the  jury.  And  here  the  principal  question  is, 
whether  the  instructions  which  were  given,  and  those  which 
were  refused,  correctly  propound  the  law  relating  to  what 
are  called  privileged  communications. 
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This  question  must  be  decided  upon  the  same  principles 
which  apply  to  an  action  for  libel  or  slander  at  common 
law ;  since  in  action  for  insults  under  the  statute,  no  les& 
than  in  a  common  law  action  for  defamation,  malice  is  th& 
gist  of  the  action,  which  must  be  expressly  or  substantially 
alleged. 

To  insult,  says  Webster,  is  "  to  leap  upon ;  to  treat  with 
abuse,  insolence  or  contempt ;  to  commit  an  indignity  upon,, 
as  to  call'  a  man  a  liar.^'  So  that  without  malice,  which  in 
this  connection  denotes  ill-will,  or  an  intent  to  injure,  or  ta 
offend,  or  to  wound  the  feelings  of,  another,  there  can  be  no> 
insult.  Each  case  must,  therefore,  be  governed  by  its  owa 
circumstances,  the  chief  of  which  is  the  animtcs  of  the  de- 
fendant in  using  the  words  complained  of.  For  it  is  obvious 
that  some  words,  which  if  spoken  contemptuously  or  from 
ill-will,  would  be  universally  construed  as  insulting  and 
tending  to  violence  and  breach  of  the  peace,  would,  if 
spoken  under  other  circumstances,  be  considered  as  unexcep* 
tionable.  Even  words  of  praise,  spoken  ironically,  may  be^ 
intended  and  accepted  as  insults,  while,  on  the  other  hand,, 
many  words  usually  construed  as  insulting  may  be  used 
harmlessly  and  in  jest.  Hence,  to  arrive  at  a  just  conclu- 
sion, the  jury  must  look  to  the  whole  case  and  all  its  sur- 
roundings, and  therefore  it  is  enacted  that  no  demurrer 
shall  preclude  the  jury  from  passing  on  the  words  which 
form  the  subject  of  the  action. 

It  is  not  always  necessary,  however,  to  prove  malice  ex- 
pressly. The  law  infers  malice  from  the  unauthorized 
publication  of  matter  which  is  insulting  or  defamatory^ 
The  plaintiff,  therefore,  makes  out  Kprimafacie  case  simply 
by  proving  the  words,  whether  written  or  spoken,  as  laid  in 
the  declaration.  But  the  rule  is  not  inflexible.  A  publi- 
cation is  sometimes  justified  by  the  occasion,  that  is,  made 
under  circumstances  which  rebut  the  presumption  of  malice^ 
as,  for  example,  when  made  in  good  faith,  in  the  perform- 
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ance  of  a  duty,  legal  or  moral,  and  with  the  honest  purpose 
on  the  part  of  the  defendant  of  protecting  his  own  interest. 
Such  instances  constitute  a  recognized  exception  to  the 
general  rule,  and  make  it  incumbent  on  the  plaintiff  to 
prove  malice  in  fact. 

If,  however,  malice  be  shown,  then  the  defense  resting 
on  the  occasion  of  the  publication  is  rebutted ;  for  to  make 
a  communication  privileged,  two  things  must  concur :  (1) 
The  occasion  must  be  privileged ;  and  (2)  it  must  be  used 
bona  fide f  and  without  malice.  Therefore,  if  a  communi- 
cation goes  beyond  the  occasion,  and  language  is  used  which 
unnecessarily  defames  the  plaintiff,  such  language  is  not 
<^nsidered  as  having  been  uded  in  the  due  performance  of 
a  duty,  or  in  the  protection  of  the  defendant's  interest,  and 
is  not  privileged.  And  the  same  rule  applies  where  the 
publication  is  more  extensive  than  the  circumstances  of 
the  case  reasonably  require.  Wilson  v.  OolUns,  5  C.  &  P. 
373  (24  Eng.  C.  L.  367) ;  Odgers,  Lib.  and  Sland.  225,  280  et 
seq. 

There  are,  indeed,  some  cases  in  which,  upon  grounds  of 
public  policy,  the  privilege  is  absolute,  of  which  words 
spoken  in  his  place  by  a  membet  of  the  legislature,  or  by 
a  judge  on  the  bench,  or  a  witness  on  the  stand,  in  the 
course  of  a  judicial  proceeding,  are  examples.  But  with 
this  class  of  cases  we  are  not  concerned  in  the  present  case. 

Whether  the  occasion  is  privileged  is  a  question  for  the 
court;  whether  it  has  been  used  honafide^  is  a  question  for 
the  jury.  In  an  ordinary  action  for  defamation,  however, 
(t.  e.y  not  a  case  of  privileged  communication),  it  is  error  to 
submit  to  the  jury  the  question  of  malice,  for  that  the  law 
implies,  though  it  has  been  held  that  evidence  of  malice 
may  be  given  to  increase  the  damages.  Bowage  v.  Pros^ 
ter,  4  B.  &  C.  247  (10  Eng.  C.  L.  321) ;  Clark  v.  MolyneuXy 
3  Q.  B.  D.  237 ;  Hamilton  v.  Eno,  81  N.  Y.  116. 

The  reported  cases  on  the  subject  of  privileged  commu- 
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nications  axe  yery  numerous^  and  they  show  that  while  the 
law  as  to  such  communications  is  well  settled,  its  applica- 
tion to  particular  cases  is  often  attended  with  difficulty. 
They  also  show  that  the  law  in  this  particular  was  form- 
erly more  restricted  than  at  present,  the  rule  having  been 
gradually  extended,  on  the  ground  that  it  is  to  the  interest 
of  society  that  correct  information  should  be  obtained  as 
to  the  character  and  standing  of  persons  with  whom  others 
have  business  or  social  relations ;  so  that  it  is  now  settled, 
as  laid  down  by  Baron  Parke  in  the  leading  case  of  Too^ 
good  Y.  Spyring^  1  C.  M.  &  R.  181,  that  a  communication 
honestly  made  in  the  performance  of  a  social  duty,  is  no- 
less  privileged  than  one  made  in  self-defense,  or  in  the 
protection  of  one's  own  interest.  And  a  communication 
made  under  such  circumstances,  and  without  malice,  is 
protected,  notwithstanding  its  imputations  1)0  false,  or 
founded  upon  the  most  erroneous  information.  Coxhead 
V.  mchardSy  62  Eng.  C.  L.  569 ;  Davies  v.  Snead,  L.  £.  & 
Q.  B.  608;  Blackham  v.  PugTi,  2  C.  B.  611  (62  Eng.  C.  L. 
611);  Coward  v.  Wellington,  7  C.  &  P.  631  (32  Eng.  C.  L. 
616);  Toddy.  Hawkins,  8  C.  &  P.  88  (34  Eng.  C.  L.  304); 
Whiteley  v.  Ajdams,  109  Eng.  C.  L.  569 ;  Clark  v.  Moly- 
neiix,  3  Q.  B.  D.  237  ;  Stevens  v.  Sampson,  5  Ezch.  D.  63  ; 
Stace  V.  Griffith,  L.  R.  2  P.  C.  420;  Van  Wick  v.  Aspin- 
wall,  17  N.  Y.  190;  Swan  v.  Tappan,  5  Cush.  104;  STiurU 
leffy.  Stevens,  51  Vt.  501;  Hamilton  v.  Eno,  81  N.  Y.  116; 
White  y.  NichoUs,  3  How.  266;  Garrett  v.  Dicker  son,  19 
Md.  418 ;  DiUard  v.  Collins,  26  Gratt.  343 ;  Moore  v.  Butler y 
48  N.  H.  161 ;  6  Rob.  Pr.  885,  903;  1  Am.  Lead.  Gas.  marg. 
p.  168,  notes  to  Howard  v.  Thompson. 

According  to  these  principles,  while  it  is  true  that  one 
insult  cannot  be  set  oflf  against  another,  [Bourland  v.  Bid- 
son,  8  Gratt.  27,)  yet  if  a  man  is  attacked  in  a  newspaper, 
he  may  reply;  and  if  his  reply  is  not  unnecessarily  defama- 
tory of  his  assailant,  and  is  honestly  made  in  self-defense^ 
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it  will  be  privileged.  The  rule,  deducible  from  the  authori- 
ties, is  expressed  by  a  modern  text-writer  as  follows: 
<' Every  man  has  a  right  to  defend  his  character  against 
false  aspersion.  It  may  be  said  that  this  is  one  of  the 
duties  that  he  owes  to  himself  and  to  his  family.  There- 
fore, communications  made  in  fair  self-defense  are  privi- 
leged. If  I  am  attacked  in  a  newspaper,  I  may  write  to 
that  paper  to  rebut  the  charges,  and  I  may  at  the  same 
time  retort  upon  my  assailant,  when  such  retort  is  a  neces- 
sary part  of  my  defense,  or  fairly  arises  out  of  the  charges 
he  has  made  against  me.^'    Odgers,  Lib.  and  Sland.  228. 

In  the  present  case^the  defendant  contended  in  the  court 
below  that  the  publication  declared  on  was  privileged,  and 
that  the  jury  should  be  instructed  to  find  for  the  defend- 
ant, if  they  believed  from  the  evidence  that  he  had  acted 
honestly,  without  malice,  and  in  the  protection  of  his  own 
interest  The  court,  however,  refused  to  instruct  the  jury 
to  that  effect,  and  gave  two  instructions  of  its  own.  The 
first  is  as  follows : 

^^  The  jury  are  instructed  that  if  they  believe  that  the 
words  complained  of  in  the  declaration  as  published  by 
the  defendant  in  the  Rich/moTid  Dispcutch^  of  March  12, 
1884,  were  such  words  as  from  their  usual  construction  and 
common  acceptation  are  construed  as  insults,  and  tend  to 
violence  and  breach  of  the  peace,  they  should  find  for  the 
plaintiff,  unless  they  believe  from  all  the  evidence  that 
such  words  are  substantially  true,  in  which  event  they 
should  find  for  the  def endant.^' 

This  instruction  is  erroneous,  and  the  error  consists  in 
this :  that  it  wholly  withdraws  from  the  jury  the  considera- 
tion of  the  question  whether  the  publication  declared  on 
falls  within  the  protection  which  the  law  extends  to  privi- 
leged communications.  Under  proper  instructions,  the 
jury  might  have  found  that  although  the  language  used 
was  not  true,  yet  that  the  defendant  in  good  faith  believed 
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it  to  be  true,  and  that  it  was  used  honestly,  without  malicei 
in  self-defense,  and  in  the  reasonable  protection  of  his  own 
interest;  and  if  the  jury  had  so  believed  from  the  evidence, 
it  would  have  been  their  duty  to  have  returned  a  verdict 
for  the  defendant.  Yet  it  seems  to  have  been  supposed 
that  this  question  could  be  considered  only  in  connection 
with  the  measure  of  damages.  For  the  court  in  its  second 
instruction,  after  again  telling  the  jury,  in  effect,  that  they 
must  find  for  the  plaintiff,  if  they  believed  that  the  words 
complained  of  were  not  true,  proceeds  further  to  instruct 
them,  that  '4f  they  believed  that  the  defendant  had  rea- 
sonable cause  to  believe,  and  did  believe,  that  the  words 
were  true,  and  that  he  was  provoked  to  the  publication 
thereof  by  the  plaintiff's  card  in  the  Dispatch  of  March 
11,  1884,  and  shall  further  believe  that  the  defendant  in 
publishing  such  card  of  March  9,  1884,  was  actuated,  not 
by  malice  against  the  plaintiff,  but  by  an  honest  desire  to 
protect  his  business,  believing  in  good  faith  that  the  state- 
ments made  in  said  card  and  the  accompanying  certificate 
of  Mr.  Harper  were  true,  then  the  jury  are  instructed  that 
in  assessing  the  plaintiff's  damages,  such  belief  upon  his, 
the  defendant's  part,  should  mitigate  the  amount  of  dam- 
ages." 

The  theory  of  these  instructions  is,  that  malice  is  not  an 
essential  ingredient  in  a  case  arising  under  the  statute,  and 
that  if  the  words  complained  of  be  not  true,  they  are  not 
protected,  no  matter  whether  the  defendant  believed  they 
were  true,  or  what  were  the  circumstances  under  which 
they  were  published.    We  cannot  concur  in  this  view. 

According  to  the  statute  as  it  originally  was,  and  as  it 
was  construed  in  Brooks  v.  Calloway  and  in  Moseley  v. 
Moss,  no  plea  of  justification  was  admissible  in  an  action 
under  it ;  and  therefore,  as  we  have  seen,  the  defendant 
was  not  permitted  to  plead  in  bar  of  the  action  that  the 
words  uttered  were  true.    To  change  the  law,  as  thus  con- 
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fltrnedy  the  legislature  passed  the  statute  already  referred 
to,  permitting  the  truth  of  the  imputation  to  be  pleaded 
in  any  action  for  defamation.  Nor  did  it  stop  there.  It 
went  further,  and  amended  the  statute,  giving  a  remedy 
for  insults  by  striking  out  of  it  the  theretofore  controlling 
provision  that  "  no  plea  or  exception  "  should  preclude  the 
jury  from  passing  on  the  words  complained  of ;  thus  leav- 
ing an  action  under  the  statute  substantially  subject  to  the 
same  rules  in  respect  to  the  defense  by  plea  which  apply 
to  an  action  for  defamation  at  common  law.  And  it  can- 
not be  doubted  that  if  the  statute  had  been  the  same  as  it 
now  is  when  Brooks  v.  CcMoway  and  Moseley  v.  Moss  were 
decided,  those  cases  would  have  been  decided  the  other 
way,  without  the  help  of  the  statute,  subsequently  passed, 
permitting  the  truth  to  be  pleaded  in  justification,  as  it 
may  now  be  done.  And  if  the  truth  of  the  words  may  be 
pleaded  by  virtue  of  the  amendment  of  the  statute  itself, 
80  may  the  defendant  show,  if  he  can,  that  the  publication 
declared  on  is  justified  by  the  circumstances  under  which 
it  was  made.  In  other  words,  a  communication  which 
would  be  privileged  in  an  action  at  common  law,  will,  if 
made  under  substantially  the  same  or  similar  circum- 
stances, be  likewise  privileged  in  an  action  for  insults 
under  the  statute.  For  there  is  nothing  to  indicate  that 
the  legislature  intended,  when  amending  the  statute,  to 
leave  the  hands  of  a  defendant  tied,  and  to  preclude  him, 
when  assailed,  from  defending  himself,  or  protecting  his 
interest,  within  the  limits  prescribed  by  the  common  law. 
The  truth  doubtless  is,  that  when  the  amendment  was 
made  the  legislature  had  arrived  at  the  conclusion  that,  as 
a  means  of  suppressing  duelling,  the  statute,  so  far  at  least 
as  the  civil  remedy  given  by  it  was  concerned,  was  a  fail- 
ure, and  therefore  determined  to  permit  any  plea  to  be 
filed  in  an  action  under  it  which  is  admissible  in  an  action 
for  slander  at  common  law.  At  all  events,  such  is  the 
Vol.  Lxxxirr — 16 
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effect  of  the  amended  statute.  The  instructions  given  in 
the  present  case  are  consequently  erroneous. 

The  facts  are^  that  on  the  ninth  of  March^  1884^  the  de- 
fendant published  in  the  Dispatch  a  card,  denying  <^  the 
rumor  ^'  that  the  firm  of  which  he  was  a  member  had  re- 
tired from  the  real  estate  business,  and  imputing  miscon- 
duct to  the  agents  of  H.  L.  Staples  &  Co.,  in  that,  by  mis- 
representations and  otherwise,  they  habitually  sought  to 
prevent  the  defendant's  correspondents  from  seeing  him  or 
his  firm.  He  also  annoimceid  his  purpose  to  bring  an  action 
at  once  against  H.  L.  Sto{»ka  &  Co.,  for  damages,  saying 
further  that  his  firm  had  e^blished  an  extensive  business 
at  great  cost,  and  meant  to  project  themselves  ^^  against 
all  such  sharp  practice.'^  To  this  t^he  plaintiff  replied,  two 
days  thereafter,  in  the  saane  newspaper,  charging  the  de- 
fendant with  having  published  in  his  card  ^^a  contempti- 
ble, cowardly,  malicious  lie.'' 

Now,  in  this  state  of  things,  the  defendant  was  warranted 
in  believing  that  a  twofold  duty  was  imposed  upon  him, 
viz. :  (1)  To  defend  himself  against  the  disreputable  charge 
made  against  him;  and  (2)  to  protect  his  interest  by  pre- 
venting, if  he  could,  unfavorable  impressions  respecting 
his  published  statement  of  alleged  grievances,  lest  such 
impressions,  if  formed  in  the  community,  might  tend  to  his 
prejudice  upon  the  trial  of  his  proposed  action.  Accord- 
ingly he  published  the  card  which  is  the  subject  of  the 
present  action,  in  which  he  declared  that,  owing  to  the 
plaintiff's  "known  character  as  a  liar,"  he  could  "  not  recog- 
nize him  in  the  way  a  gentleman  should  be  recognized  ;'^ 
and  further,  that  he  expected  to  sustain  the  truth  of  the 
statements  contained  in  his  previous  card  by  the  evidence 
of  a  competent  witness,  when  his  suit  against  H.  L.  Staples 
&  Co.  was  brought  to  a  trial. 

Under  these  circumstances,  the  occasion  of  the  publica- 
tion was  clearly  privileged,  and  the  jury  ought  to  have 
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been  instmcted  to  find  for  the  defendant^  if  they  believed 
from  the  evidence  that  it  had  not  been  abnsed ;  that  is  to- 
say,  that  the  defendant  had  not  laid  l^old  of  the  occasion 
as  a  mere  color  or  excuse  for  gratifying  his  private  malice 
with  impunity,  but  had  honestly  and  reasonably  acted  in 
the  performance  of  a  duty,  or  in  the  protection  of  his  own 
interest. 

It  is  needless  to  say  more.  To  consider  seriatim  the 
numerous  Instructions  which  were  offered  by  the  defend- 
ant, and  refused,  would  unduly  extend  this  opinion,  already 
too  long.  The  principles  applicable  to  the  case  are  sufS.- 
ciently  indicated  by  what  has  been  said. 

The  judgment  will  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Judgment  Bevebsed. 
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Robertson  v.  Hoge. 

April  14th,  1887. 

1.  Attachments— J?^a/  Estate— Levy— Return— JurisdicHon.^-^e^ium  of 

officer  must  show  sufficient  levy  of  the  attachment ;  otherwise,  the 
court  has  no  jurisdiction. 

2.  Idem — Case  at  bar, — The  return  must  show  that  the  attachment  was 

levied  upon  the  property  as  the  property  of  the  defendant,  in  order  to 
make  a  valid  levy  on  real  estate.  Code  1873,  ch.  148,  JJ  7  and  9.  And 
in  attachment  proceedings  in  equity  against  a  non-resident,  under  2 11, 
a  return— the  officer's  return — that  he  **  served  the  summons  on  ■ 

by  delivering  a  copy  to  him,"  and  that  **  he  resided  on  the  premises 
within  described,'*  does  not  show  a  valid  levy. 

Appeal  from  two  decrees  of  oircuit  court  of  Alexandria 
•county,  rendered  May  25tli,  1885,  and  November  18tli,  1885, 
respectively,  in  attachment  proceedings  in  equity,  wherein 
Willis  S.  Hoge  was  complainant  and  William  H.  Robertson 
was  defendant.  The  court  refused  to  quash  the  attach- 
ment on  the  defendant's  motion,  and  he  appealed  to  this 
<;ourt.    Opinion  states  the  case. 

Edmund  Burlce^  for  the  appellant. 

No  appearance  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  instituted  the  proceedings  in  the  case 
against  the  defendant  in  Alexandria  county,  alleging  that 
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he  lived  in  the  District  of  Columbia.  A  description  of  the 
real  estate  was  indorsed  on  the  summons  by  the  clerk,  and 
the  sheriff  was  directed  to  attach  all  the  right,  title  and 
interest  of  the  defendant  therein.    The  sheriff  made  return 

that  he  had  served  the  summons  on ,  by  delivering 

him  a  copy,  and  that  he  resided  on  the  premises  within 
described.    The  defendant  moved  to  quash  the  attachment, . 
bat  the  court  overruled  the  motion,  sustained  the  attach- 
ment, and  decreed  in  May,  1885,  an  account  of  liens,  and 
in  November,  1886,  decreed  a  sale  of  the  land. 

The  first  question  here  to  be  considered  is  as  to  the  le- 
gality of  the  attachment  proceedings.  The  case  is  brought 
under  the  eleventh  section  of  chapter  148  of  the  Virginia 
Code.  The  indorsement  on  the  summons  required  the 
sheriff  to  attach  the  interest  of  the  defendant  in  the  real 
estate  mentioned  in  the  same;  and  section  eleven  provides 
that  such  a  direction  shall  be  executed  in  the  same  manner 
as  at  law.  This  is  prescribed  by  section  seven  of  the  same 
chapter,  which  prescribes,  as  to  the  levy  and  return  of  the 
attachment,  that  it  shall  be  sufficiently  levied  in  every 
case,  as  to  real  estate,  by  such  estate  being  mentioned  and 
described  by  indorsement  on  such  attachment ;  and  by  sec- 
tion nine  that  the  officer  shall  return  the  date  of  the  ser- 
vice or  execution  thereof  on  each  person  and  parcel  of 
property.  The  requisites  of  an  attachment  of  real  estate 
are  determined  by  statute.  It  is  not  necessary,  under  our 
statute,  for  the  officer  to  go  upon  the  land,  nor  in  its 
vicinity,  or  to  see  it,  or  to  do  any  other  act  than  make  return 
upon  the  writ  that  he  has  attached  it.  In  such  an  attach- 
ment no  such  precision  is  required  as  in  an  attachment  of 
personalty  when  the  property  is  divested.  Any  words 
which  clearly  indicate  that  the  property  has  been  attached 
would  be  held  sufficient,  the  question  being  one  of  lien 
only,  which  is  dependent  upon  the  future  decree  of  the 
court,  and  the  return  of  the  officer  that  he  had  attached  the 
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defendant's  interest  in  certain  land  might  be  sufficient^  snch 
interest  being  subsequently  defined ;  and  it  lias  been  held 
that  it  is  not  necessary  that  the  return  should  state  that 
the  property  is  the  property  of  the  defendant.  But  by  our 
statute  the  sheriff  is  required  to  attach  the  real  estate  of 
the  defendant,  and  it  would  seem  to  be  necessary  that  he 
should  make  return  accordingly  that  he  attached  the  same 
as  the  property  of  the  defendant. 

As  has  been  said  by  a  learned  judge:  ^^The  return  of  the 
officer  upon  the  writ  must  constitute  the  foundation  of  all 
subsequent  proceedings  against  the  property  under  the 
attachment.  It  is  only  by  the  return  that  the  court  is 
advised  of  the  levy,  and  special  judgment  and  execution 
can  only  be  awarded  upon  a  sufficient  levy,  and  this  must 
be  ascertained  by  the  officer's  return.  The  lien  arising  by 
virtue  of  the  levy  can  only  attach  when  the  officer  strictly 
complies  with  the  requirements  of  the  statute.  The  pro- 
ceedings being  in  derogation  of  the  common  law,  and  of  a 
violent  character,  it  should  affirmatively  appear  by  the 
officers's  return  that  the  provisions  of  the  statute  had  been 
strictly  observed,  as  the  jurisdiction  of  the  court  over  the 
property  depends  entirely  on  a  legal  levy.  It  is  by  virtue 
of  the  levy  authorized  by  the  statute  that  the  court  pro- 
ceeds to  render  judgment  of  condemnation  against  the 
property.  If  the  levy  is  defective,  the  court,  acting  as  a 
court  of  limited  jurisdiction  under  a  special  and  stringent  • 
statute,  has  no  power  to  proceed  against  the  land.''  Tiffany 
V.  Olover,  3  G.  Greene,  387. 

In  this  case  no  lien  was  acquired  on  the  real  estate  of 
the  debtor;  there  was  no  valid  return  on  the  summons;  no 
attachment  was  levied  on  the  real  estate;  and  there  was  no 
service  of  the  summons  upon  any  designated  person  hold- 
ing any  estate  of  the  debtor.  The  circuit  court  of  Alex- 
andria county  was  therefore  without  jurisdiction  to  proceed 
further  against  the  absent  debtor.    The  jurisdiction  of  that 
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court  in  this  proceeding  depending  solely  upon  the  lawful 
levy  of  the  attachment  upon  the  property  or  estate  belong- 
ing to  the  absent  debtor^  and  the  attachment  should  have 
been  quashed  and  abated;  and  the  suit  dismissed. 

It  is  unnecessary  to  go  further  in  this  case  for  the  pur- 
poses thereof.    However  little  formality  might  be  held 
requisite  in  a  case  where  a  lien  only  is  sought  by  the  levy^ 
it  cannot  be  held  that  no  levy  at  all  is  sufficient.    Tbe  in- 
dorsement by  the  clerk  directing  the  officer  to  attach  the 
interest  of  the  defendant  in  certain  real  estate  cannot  be 
all  the  statute  contemplates.    By  its  terms  it  is  incomplete. 
It  puri)orts  to  be  only  a  direction  to  the  officer  to  levy  the 
attachment;  and  the  statute  proceeds  to  direct  how  this 
direction  shall  be  executed^ — that  is,  at  law;  and,  when 
there  is  no  levy  and  no  return  by  the  officer,  there  is  no 
attachment,  no  data  is  fixed  for  the  lien  to  attach,  and  no 
estate  of  any  degree  is  attached.    I  do  not  find  that  this 
question  has  before  arisen  in  this  court  in  exactly  this 
form;  but  in  the  case  of  PuUiam  v.  Aler,  15  Gratt.  60,  it 
was  assigned  as  error  that  the  attachment  was  defective  in 
not  designating  any  person  in  whose  hands  money  or  effects 
of  the  absent  debtor  might  be  found.    Judge  Allen,  citing 
and  interpreting  the  language  of  the  seventh  section  cited 
above,  says  "that  it  shall  be  sufficiently  levied  in  every 
case,  as  to  real  estate,  by  such  estate  being  mentioned  and 
described  by  indorsement  on  such  attachment/'    "/^  re- 
lates, not  to  the  form  of  the  aMachment,  and  what  it  should 
set  forth,  hut  is  merely  directory  to  the  officer  as  to  the 
mode  of  service.    He  is  to  serve  it  on  the  person  designated 
by  the  plaintiff  in  vrriting,  and,  as  to  real  estate^  ly  men- 
tioning and  describing  it  ly  indorsement  on  the  attach- 
ment, without  regard  to  the  manner  in  which  he  acquired 
his  information.    This  objection  relates  to  the  regularity 
of  the  service  of  the  attachment,  and  not  to  the  legality  and 
validity  of  the  process  itself.    The  requirements  of  section 
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seven  relate  clearly  to  the  manner  of  service,  with  which 
the  clerk  was  not  charged/^ 

An  inspection*  of  the  evidence  shows,  moreover,  that  the 
attachment  was  sued  out  improvidently.  The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  defendant  was 
not  a  resident  of  this  State.  This  he  failed  to  do.  The 
defendant  explained  his  temporary  absenqe  from  the  State, 
across  the  State  line  in  the  city  of  Georgetown,  to  provide 
medical  attendance  for  his  sick  wife,  and  claimed  his  resi- 
dence here,  which  he  had  not  lost  by  his  temporary  sojourn 
in  that  city. 

We  think  the  circuit  court  of  Alexandria  county  erred 
in  its  decrees  complained  of,  and  appealed  from  here,  and 
the  same  will  be  reversed  and  annulled,  and  a  decree  ren- 
dered here  abating  the  attachment  and  dismissing  the  suit. 

Decbees  bevebsed. 
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Allan  v.  Hoffman, 

April  14th,  1887. 

Chancery  Practice— -E^at^/f  attachmentsSale  of  /afirf.— Equitable 
attachments  were  levied  on  all  of  P.*s  land.  At  his  request,  decree  to 
sell  his  interest  in  one  tract,  in  exoneration  of  the  rest,  was  entered. 
Before  sale  he  died  intestate,  leaving  one  heir,  G.  The  suits  were 
never  revived  in  her  name.  Sale  was  made  and  confirmed  to  H.,  as 
guardian.  Later  H.  brought  suit  to  sell  all  the  lands  of  his  ward,  in. 
eluding  said  interest.  G.,  as  heir  of  an  uncle,  owned  one-ninth  of  the 
said  tract,  and,  being^a  party  to  H.'s  suit,  answered,  claiming  that  one- 
ninth,  but  not  objecting  to  sale  of  P.*s  interest.  In  H.'s  suit,  sale  was 
made  of  that  tract  at  an  advantageous  price.  Then  G.  filed  her  cross- 
bill in  H.'s  suit  to  avoid  sale  of  H.'s  interest,  because  sale  was  made 
after  his  death  without  revival  of  suits  in  her  name.  Demurrer  to 
crots-bill  was  overruled. 

Held  : 

1.  Cross-bill,  seeking  in  collateral  proceeding  to  avoid  decrees 
rendered  in  another  suit  by  a  court  of  competent  jurisdiction,  is 
demurrable. 

2.  Sale  was  made  under  attachment  levied  on  the  land,  a  proceed- 
ing in  retn^  and  was  valid,  and  bound  all  claiming  under  P. 

Appeal  from  decree  of  circuit  court  of  Goochland  county 
rendered  April  6th,  1885,  in  the  suit  of  Hoffman,  guardian* 
Ac.,  against  Allan,  &c.  The  decree  was  adverse  to  the  de- 
fendants, Hoffman  Allan  and  Louisa  G.  Allan,  and  they 
obtained  an  appeal  to  this  court.  Opinion  states  the  case. 
Vol.  Lxxxin — 17 
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W.  W.  Oosby  and  Geo,  W.  MayOy  for  the  appellants. 

Kean  &  Quy^  for  the  appellees. 

Fauntleroy/ J.,  delivered  the  opinion  of  the  court. 

The  transcript  of  the  record  in  the  cause  discloses  the 
following  case :  John  Allan  died  many  years  since,  leavings 
a  widow,  Mrs.  Louisa  G.  Allan,  and  three  children— John,. 
William  G.,  and  Patterson.  In  the  settlement  of  said  John 
Allan's  estate  a  certain  tract  of  land  lying  in  Goochland 
county,  and  known  as  the  "  Lower  Byrd,''  was  assigned  to 
his  widow  as  part  of  her  dower ;  the  reversionary  interest 
in  the  said  Lower  Byrd  tract  belonging  absolutely  to  his 
said  three  sons,  John,  William  G.,  and  Patterson  Allan. 
During  the  life-time  of  the  said  widow,  about  1867,  certain 
creditors  of  Patterson  Allan,  then  a  non-resident,  instituted 
proceedings  by  foreign  attachment  in  equity  in  the  circuit 
court  of  Goochland  county  against  said  Patterson  Allan,  to 
subject  his  interest  in  the  Lower  Byrd  dower  land,  and  also 
his  interest  in  other  lands,  to  the  payment  of  his  debts. 
The  attachments  under  each  of  these  proceedings  were 
levied  by  the  sheriff  of  Goochland  county  upon  the  whole 
interest  of  said  Patterson  Allan  in  the  Lower  Byrd  or  dower 
lands,  and  also  in  the  other  lands  mentioned.  The  proceed- 
ings in  these  causes  were  regular  in  every  respect;  the 
claims  of  the  plaintiffs  ascertained,  as  to  their  amounts  and 
priorities,  and  established ;  and  the  interests  of  Patterson 
Allan  in  the  Lower  Byrd  or  dower  lands,  and  in  the  other 
lands  which  had  been  levied  upon,  were,  by  decrees  entered 
in  the  said  attachment  suits,  directed  to  be  sold  by  the 
sheriff,  who  was  also  directed  to  apply  the  proceeds  of  sale 
to  the  costs  of  said  suits,  the  expenses  of  sale,  and  to  the 
payment  of  the  plaintiffs'  claims  in  each  of  the  said  attach- 
ments. 
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In  1872  these  causes  were  consolidated  under  tbe  general 
style  of  James  M.  Taylor  against  Patterson  Allan^  and  Samuel  • 
L.  Cottrell  against  Patterson  AUan^  and  J.  W.  Cardwell  & 
Co.  against  Patterson  Allan,  and  E.  H.  Skinner  against  Pat- 
terson Allan.  At  this  time,  Patterson  Allan  filed  his  answer 
or  petition,  and  with  it,  and  as  part  of  it,  a  paper  signed  by 
himself,  and  marked  "  Exhibit  AA,^'  in  which  he  fully  sets 
forth  his  interest  in  the  Lower  Byrd  or  dower  lands,  and  prays 
that  his  said  interest  in  the  said  lands  be  '^  sold  and  sub- 
jected to  the  satisfaction  of  the  decrees  in  said  suits  "  before 
any  sale  is  attempted  of  his  interests  in  the  other  lands 
levied  upon ;  so  as,  if  possible,  to  satisfy  said  decrees  with- 
out disturbing  the  interest,  which,  as  aforesaid,  he  has  sold 
to  his  said  deceased  brothers.  ^'  Now,  therefore,  he,  the  said 
Patterson  Allan,  does  hereby  authorize  John  H.  Guy,  the 
counsel  for  the  plaintiffs  in  the  said  suits,  to  appear  in  the 
same  for  him,  the  said  defendant,  likewise,  and  file  any 
answer  necessary  to  accomplish  the  wishes  of  the  said 
defendant  herein ;  and  for  and  in  behalf  of  the  said  defend- 
ant to  consent  to  such  modifications  of  the  decrees  that  have 
been  made  in  said  causes  as  will  tend  to  carry  out  the  gen- 
eral views  expressed  in  this  writing.^^  This  proposition  or 
agreement  was  accepted  by  the  plaintiffs,  and  a  decree  in 
conformity  therewith  was  entered  in  these  said  attachment 
proceedings  on  the  fourth  day  of  September,  1872,  and  John 
H.  Guy  appointed  a  special  commissioner  to  sell  (in  substi- 
tution of  the  sheriff)  at  public  auction  the  interest  of  said 
Patterson  Allan  in -the  Lower  Byrd  or  dower  lands  which 
had  been  levied  upon  in  the  attachment  suits.  The  said 
John  H.  Guy,  special  commissioner,  did,  by  virtue  of  the 
said  decree,  expose  said  property  to  sale  at  public  auction, 
after  due  advertisement,  on  the  ninth  day  of  May,  1874,  at 
which  sale  J.  Latimer  Hoffman,  (a  non-resident,)  guardian 
of  the  appellants,  then  infants,  became  the  purchaser  of  the 
said  Patterson  Allan's  one-third  reversionary  interest  in  the 
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said  dower  lands,  called  the  "  Lower  Byrd/'  at  the  price  of 
91,710,  all  of  which  was  paid  to  said  special  commissioner 
in  cash.  The  said  sale  was  duly  reported  by  the  said  spe- 
cial commissioner  to  the  circuit  court,  and  was  confirmed 
by  the  court,  and  the  said  special  commissioner  was  directed 
to  pay  the  net  proceeds  of  the  sale  to  the  creditors  in  the 
said  attachments  according  to  their  priorities ;  the  decree 
appointing  him  a  commissioner  for  the  purpose,  and  direct- 
ing him  to  convey  the  said  property,  the  Lower  Byrd  dower 
lands,  so  purchased,  to  the  appellants,  who  were  the  infant 
wards  of  the  said  purchaser,  J.  Latimer  Hoffman,  which  the 
said  special  commissioner,  John  H.  Guy,  did,  by  deed  dated 
September  18, 1874,  and  duly  recorded  in  the  clerk's  office 
of  Goochland  county  court.  At  September  term,  1881,  of 
the  circuit  court  of  Goochland  county,  J.  Latimer  Hoffman, 
guardian  of  the  appellants,  filed  a  bill  for  the  purpose  of 
selling  all  the  lands  in  the  State  of  Virginia  belonging  to 
his  said  infant  wards,  the  appellants. 

In  the  said  bill  the  interests  of  the  said  Hoffman  Allan 
and  Louisa  G.  Allan,  the  appellants,  in  the  several  tracts 
and  parcels  of  land  mentioned,  (and  especially  the  Lower 
Byrd  reversionary  interest  as  belonging  wholly  to  them,) 
except  a  one-ninth  interest  in  the  reversion  of  the  dower 
land  belonging  to  said  Genevieve  Allan  as  one  of  the  heirs 
of  her  uncle,  William  G.  Allan,  who  had  died  intestate  as 
to  his  reversionary  interest' in  the  Lower  Byrd  dower  land, 
were  fully  set  forth  and  described.  The  bill  was  answered 
by  the  defendant  Genevieve  Allan,  then  of  age,  and  the  only 
living  child  and  heir  of  Patterson  Allan,  deceased,  and  she 
only  claimed  what  was  set  forth  in  the  bill  as  her  interest 
in  the  said  Lower  Byrd  dower  land,  to-wit :  a  one-ninth 
interest  as  heir  of  her  deceased  uncle,  William  G.  Allan, 
aforesaid;  and  she  made  no  claim  to  her  father's  rever- 
sionary interest  in  the  said  land,  which  had  been  sold  and 
conveyed,  under  the  attachments  before  mentioned,  to  the 
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appellants  in  1874;  and  the  said  Genevieve  AUan^  in  her 
said  answer,  said  that  she  saw  no  objection  to  the  sale 
prayed  for  in  the  bill. 

Under  proceedings  in  the  cause,  the  Lower  Byrd  dower 
lands,  together  with  other  property  adjoining  it,  and  owned 
by  the  said  Hoffman  Allan  and  Louisa  G.  Allan,  infants, 
were  sold  together  to  W.  W.  Hazzard  on  the  twelfth  of  May, 
1883,  and  brought  a  very  advantageous  price  because  of 
their  contiguity,  and  because  especially  they  had  then 
become  relieved,  by  the  death  of  the  doweress,  of  the  dower 
incumbrance,  and  of  a  joint  or  tenancy  in  common,  and  this 
sale  was  confirmed  by  the  court  at  the  September  term, 
1883. 

A  short  time  after  this  sale  to  Hazzard,  D.  P.  Montague 
and  wife  (Genevieve  Allan),  finding  that  the  dower  land 
had  sold  for  more  money  than  it  had  brought  nine  years 
previously  at  the  sale  under  the  proceedings  under  the 
foreign  attachments,  at  which  the  appellants  were  the 
purchasers  as  aforesaid,  filed  in  the  suit  of  Hoffman^ 
Guardian^  v.  AUan,  a  paper  denominated  their  cross-bill, 
in  which  they  claimed  that  Patterson  Allan  died  before 
the  sale  to  the  appellants,  though  after  the  decree  ordering 
and  directing  the  sale,  according  to  his  special  instance, 
consent,  and  dedication  in  his  paper  marked  ^^  KA.f  and 
the  foreign  attachment  suits  not  having  been  revived 
formally  against  her  as  the  heir  of  Patterson  Allan,  that 
the  sale  and  the  decree  confirming  it  are  void,  and  that  she 
is  therefore  entitled  to  the  one-third  reversionary  interest 
of  her  father,  Patterson  Allan,  in  the  Lower  Byrd  or  dower 
lands.  To  this  said  cross-bill  the  appellants  demurred, 
which  demurrer  was  overruled  by  the  court,  and  then  the 
appellants  filed  their  joint  and  several  answer;  and  there- 
upon, at  the  April  term,  1885,  of  the  said  circuit  court,  the 
cause  was  heard,  and  the  court  entered  a  decree  in  accord- 
ance with  the  prayer  of  the  cross-bill,  and  decreeing  that 
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the  present  purchaser,  Hazzard,  should  not  be  disturbed  in 
his  purchase,  but  that,  it  being  admitted  at  the  bar  that 
Patterson  Allan  died  soon  after  the  decree  of  September, 
1872,  in  the  attachment  suits,  and  before  any  sale  under 
that  decree,  and  that  Genevieve  Allan,  his  only  surviving 
child  and  heir  at  law,  nor  her  husband,  not  being  made 
parties,  the  proceedings  (according  to  the  authority  of  the 
case  of  Hudgin  v.  Hudgin,  6  Gratt.  320)  subsequent  to  the 
death  of  Patterson  Allan  in  September,  1872,  are  void  as 
to  them,  and  the  court  ordered  a  reference  to  a  master, 
with  instructions  to  report  an  account  at  the  next  term  in 
favor  of  the  said  D.  P.  Montague  and  Genevieve  Allan,  his 
wife,  according  to  the  said  decree,  both  for  the  whole  pro- 
ceeds of  sale  of  the  one-third  interest  of  Patterson  Allan, 
deceased,  in  the  Lower  Byrd  dower  tract,  and  for  rents  and 
profits  of  the  said  lands  since  the  sale  to  the  said  guardian 
of  the  infant  appellants. 

The  demurrer  to  the  cross-bill  should  have  been  sus- 
tained, and  the  bill  dismissed,  for  not  being  filed  in  time, 
nor  in  the  attachment  suits,  and  for  want  of  proper  parties, 
and  for  want  of  equity  upon  its  face.  The  cross-bill  seeks, 
in  a  collateral  proceeding,  to  make  void  decrees  rendered 
in  another  suit  by  a  court  of  competent  jurisdiction.  In 
the  case  of  Oox  v.  Thomas^  AdmW,  9  Gratt.  *12,  Judge 
Allen  says:  "If  the  court  has  cognizance  of  the  cause, 
advantage  cannot  be  taken  of  an  erroneous  judgment  col- 
laterally; for,  although  the  error  be  apparent,  the  judgment 
remains  in  force  until  reversed."  The  same  principle  is 
affirmed  in  Wilcher  v.  Robertson^  78  Va.  616;  Grignon 
V.  AstoTy  2  How.  338 ;  Taple  v.  TituSy  41  Pa.  St.  195;  Jen- 
nings V.  Simpson^  12  Neb.  558,  11  N.  W.  Rep.  880;  HoU  v. 
Thacher,  52  Vt.  592. 

An  enrolled  decree  can  only  be  altered  by  a  bill  of 
review.  1  Daniel,  Ch.  Pr.  659.  Jurisdiction  having  at- 
tached in  the  attachment  suits,  in  which  the  record  shows 
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all  proper  parties  in  interest  and  the  subject-matter  were 
before  the  court,  when  the  decree  for  sale  was  rendered  in 
September,  1872,  in  Patterson  Allan's  life-time,  and  in 
accordance  to  his  prayer  in  paper  "  AA,'^  and  by  the  con- 
sent and  procurement  of  his  counsel,  John  H.  Guy,  every- 
thing done  within  the  power  of  that  jurisdiction,  when 
coUateraUy  questioned,  is  to  be  held  conclusive  of  the 
rights  of  Patterson  Allan,  and  all  privies  in  blood  or  estate 
claiming  under  him,  unless  impeached  for  fraud.  1  Herm. 
Estop.  380 ;  Taple  v.  Titus,  supra.  The  appellants  were 
purchasers  at  a  judicial  sale  made  in  a  suit  to  which 
they  were  not  parties,  for  value,  and  without  notice,  in 
which  the  record  showed  all  the  necessary  and  proper  par- 
ties, and  perfectly  regular  proceedings ;  and,  as  such,  they 
are  entitled  to  the  protection  of  a  court  of  equity  against 
any  question  or  attack  upon  their  title  in  another  suit,  and 
a  collateral  proceeding.  Orawford  v.  Wetter,  23  Grat.  835, 
and  cases  there  cited.  The  attachments  under  which  the 
appellants  became  the  purchasers  of  Patterson  Allan's  one- 
third  reversionary  interest  in  the  Lower  Byrd  dower  lands 
were  levied  upon  the  said  lands  in  1867,  and  the  decree  of 
execution  and  sale  issued  in  the  life-time  of  Patterson 
Allan,  and  the  sale  was  valid,  notwithstanding  the  death  of 
the  debtor.    Code  1873,  ch.  148,  §  11. 

At  common  law,  when  an  execution  is  delivered  to  the 
sheriff,  he  may  proceed  to  levy  and  sell  notwithstanding 
the  death  of  the  debtor.  Trevittian  v.  Ouerrant,  31 
Gratt.  526.  If  a  levy  upon  lands  be  made  during  the 
execution  debtor's  life-time,  a  sale  may  be  made  after 
his  death.  Wheaton  v.  Sexton,  4  Wheat.  503 ;  Ror.  Jud. 
Sales,  §§  27,  647 ;  Satcher  v.  Satcher,  41  Ala.  26 ;  Freem. 
Ex'ns,  §  37;  Gharron  v.  BosweU,  18  Gratt.  225. 

The  appellants,  being  complete  purchasers  for  value 
without  notice  under  a  decree  of  a  court  of  competent 
jurisdiction  over  the  subject-matter,  with  all  parties  in 
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interest  before  it,  are  not  responsible  for  any  error  in 
the  subsequent  proceedings.  Orignon  v.  Astor,  swpra; 
Cravtford  v.  Wetter^  supra.  The  purchaser  is  not  bound 
to  look  back  further  than  the  order  of  the  court.  He  is 
not  to  see  whether  the  court  were  mistaken  in  facts  of 
debts  and  children.    Orignon  v.  Astor,  supra. 

The  statement  of  the  plaintiffs  in  the  cross-bill  is  con- 
tradictory to  their  answer  to  the  original  bill ;  and,  upon 
the  face  of  both,  they  exhibit  a  thorough  knowledge  of 
their  father^s  reversionary  interest  in  the  dower  land,  and 
his  alienation  of  it  and  dedication  of  it  to  pay  his  attach- 
ment creditors'  liens  upon  it.  They  do  not  claim  to  have 
been  injured  by  the  sale  in  the  attachment  suits,  nor  da 
they  suggest  fraud,  collusion,  inadequacy  of  price,  or  any 
other  ground  to  invalidate  the  decree  of  confirmation  of 
the  sale  to  the  appellants,  except  the  mere  technical  irreg- 
ularity or  omission  to  revive  the  attachment  suits  against 
Genevieve  Allan  as  the  heir  of  Patterson  Allan,  deceased. 
But  this  was  not  necessary ;  for  the  proposition  of  Patter- 
son Allan  made  to  the  court,  in  his  paper  filed  in  the 
attachment  suits  marked  '^  AA,"  in  1872,  dedicated  his  in- 
terests in  the  Lower  Byrd  dower  lands  to  the  payment  of 
his  debts  due  and  decreed  to  be  paid  to  his  attachment 
creditors  out  of  all  his  lands  in  exoneration  of  all  his  other 
lands,  until  and  unless  these  Lower  Byrd  dower  lands 
should  prove  insuflSlcient  to  satisfy  them ;  and  that,  having 
been  accepted  by  the  plaintiffs  in  the  attachment  suits, 
and  confirmed  by  the  decree  of  the  court  of  September  4, 
1872,  became  a  fixed  contract  and  agreement;  and  the  land 
so  directed  to  be  sold  by  his  request  and  for  his  benefit 
must  be  considered  as  having  been  equitably  converted 
into  money,  and  as  a  trust  fund  under  the  control  of  the 
court  for  the  purposes  to  which  he  had  dedicated  it ;  and 
a  revival,  if  necessary,  should  have  been  in  the  name  of 
the  personal  representative  of  Patterson  Allan ;  and  such 
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revival  having  been  made  in  1879  on  the  first  suggestion  of 
the  death  of  Patterson  Allan,  and  no  proceeding  taken 
against  the  decree  of  confirmation  of  1874,  all  further  pro- 
ceedings are  barred  by  the  statute  of  limitations,  and  the 
decree  directing  the  appellants,  who  are  innocent  pur- 
chasers for  value  and  without  notice,  under  a  competent 
decree  of  a  competent  court,  is  erroneous. 

"  If  the  jurisdiction  was  improvidently  exercised,  or  in  a 
manner  not  warranted  by  the  evidence  now  presented, 
it  is  not  to  be  corrected  at  the  expense  of  the  purchaser, 
who  had  a  right  to  rely  upon  the  record  of  the  court  as 
an  authority  emanating  from  a  competent  jurisdiction/^ 
VoorJiees  v.  Jackson^  10  Pet.  478 ;  citing  Thompson  v.  To- 
linie,  2  Pet.  163. 

"  On  the  proceeding  to  sell  the  real  estate  of  an  indebted 
intestate,  there  are  no  adversary  parties.  The  proceeding 
is  in  rem.  *  *  *  The  only  question  of  jurisdiction  is 
the  power  of  the  court  over  the  thing, — the  subject-matter 
before  them, — without  regard  to  the  persons  who  may  have 
an  interest  in  it.  All  the  world  are  parties.  Their  action 
ox>erates  on  the  estate,  not  on  the  heirs  of  the  intestate.  A 
purchaser  claims,  not  their  title,  but  one  paramount.'^ 
Grignon  v.  Astor,  supra ;  Doe  v.  Litherherry,  4  McLean, 
449. 

The  lien  of  the  attachment  in  Virginia  commences  from 
the  time  of  its  levy,  (Code  1873,  ch.  148,  §  12;)  and  the  title 
of  the  appellants,  as  purchasers  of  the  reversionary  inter- 
^t  of  Patterson  Allan  in  the  Lower  Byrd  dower  land  at 
the  judicial  sale  made  in  the  attachment  suits,  related  back 
to  the  levy  of  the  attachments  on  the  Lower  Byrd  dower 
land,  in  1867,  and  was  anterior  and  superior  to  that  of  the 
heir,  who  could  claim  no  interest  or  relation  to  the  prop- 
erty until  the  death  of  Patterson  Allan,  in  September,  1872. 

In  the  case  of  Qocm  v.  Osgood^  15  Barb.  N.  Y.  R.  588,  it 
18  said:  ^^  It  is  equally  well  settled  that  a  verdict  or  judg- 
Vol.  Lxxxnr — 18 
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ment  in  a  former  action  upon  the  same  matter  directly  in 
question  is  evidence  for  or  against  privies  in  blood,  privies 
in  estate,  or  privies  in  law." 

In  Adams  v.  Barnes,  17  Mass.  367,  the  court  states 
that  "a  judgment  which  affects  directly  the  estate  and 
interest  in  the  land,  and  binds  the  rights  of  the  parties,  is 
at  least  as  effectual  as  a  release  or  confirmation  by  one 
party  to  the  other.  Such  an  estoppel  makes  part  of  the 
title  to  the  land,  and  extends  to  all  who  claim  under  either 
of  the  parties  to  it." 

"A  privy  in  blood,  as,  for  instance,  an  heir,  is  bound  by 
a  verdict  against  the  ancestor."  2  Phil.  Ev.  side  page  6, 
12-17. 

"A  privy  in  estate  is  any  person  who  must  necessarily 
derive  his  title  to  the  property  in  question  from  a  party 
bound  by  the  judgment,  return,  etc.,  subsequently  to  such 
judgment,  return,"  etc.    Lovell  v.  JHckinsoUy  35  N.  H.  1(5. 

The  plaintiffs  in  the  cross-bill  claim  title  as  privies  in 
blood  and  estate  to  Patterson  Allan,  and  stand  in  his  shoes, 
and  can  claim  no  more  or  other  than  he  could  have  done 
Were  he  living,  which  would  be  to  show  such  cause  as  then 
existed  against  the  confirmation  of  the  sale  to  the  appel- 
lants in  the  attachment  suits  under  which  they  became 
purchasers.  The  record  shows  that  John  H.  Guy,  who  was 
the  counsel  for  the  plaintiffs  in  the  attachment  suits  against 
Patterson  Allan,  and  who  had  been  chosen  and  constituted 
by  Patterson  Allan,  by  his  petition  *'  AA,"  filed  in  the  said 
causes  consolidated,  as  his  counsel  in  said  suits,  and  attor- 
ney in  fact,  with  plenary  powers  to  file  any  answers,  or  give 
any  consent  to  any  proceedings  therein,  which  he  might 
deem  necessary  and  proper  to  effect  the  object  and  desire 
expressed  in  the  paper  "AA,"  made  the  sale  strictly  in 
accordance  with  the  decree  of  September,  1872,  reported  it 
to  the  court  as  fair  and  satisfactory  in  all  respects,  and  took 
the  decree  of  1874  confirming  the  sale  to  appellants,  and 
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received  and  disbursed  the  proceeds  of  sale  towards  the 
satisfaction  of  the  debts  of  Patterson  Allan.  The  irresis- 
tible presumption  is  that  he  consented  to  it  as  the  counsel 
for  and  agent  of  Patterson  Allan;  and  the  record  shows 
that  he  was  at  that  time,  and  had  been  for  years,  the  coun- 
sel for  Genevieve  Allan  in  suits  in  the  same  court,  in  refer- 
ence to  and  pursuit  of  her  interest  in  the  reversionary 
estate  of  the  Lower  Byrd  dower  lands,  as  the  heir  at  law  of 
her  f ather^s  brother,  William  G.  Allan,  deceased ;  and  that 
he  was  the  counsel  of  Genevieve  Allan  and  her  husband, 
D.  P.  Montague,  and  filed  their  answer  in  the  suit  of  ffoff- 
mauy  Guardian^  v.  Allariy  etc.y  in  which  they  assert  only 
their  claim  as  heir  to  the  reversionary  interest  of  William 
G.  Allan,  her  uncle,  and  concede  and  consent  to  the  sale  of 
the  Lower  Byrd  dower  land,  as  claimed  in-  the  bill,  to  be 
the  property  of  the  appellants  as  purchasers  of  Patterson 
AUan's  interest  therein  under  the  foreign  attachment  pro- 
ceedings to  pay  her  father^s  debts. 

The  presumption  is  conclusive  that  Genevieve  Alla\),  as 
well  as  her  able,  experienced  and  faithful  counsel,  knew 
that  her  father's  residuary  interest  in  the  Lower  Byrd 
dower  lands  had  been  sold  under  the  attachment  suits  to 
pay  his  debts  when  she  filed  that  answer  to  the  bill  in 
HoffmaUf  Ouardian^  v.  AllaUj  and  she  is  bound  by  that 
answer  to  that  bill,  and  the  object  of  that  suit,  and  is 
^estopped  from  setting  up  any  further  or  other  claim  than 
to  the  one-ninth  interest  set  up  in  her  said  answer.  The 
record  shows  that  Col.  Guy  was  her  counsel  in  reference  to 
her  rights  in  the  Lower  Byrd  dower  land  at  the  very  time 
that  the  sale  of  Patterson  Allan,  her  father's,  interest  in 
reversion  was  confirmed  by  the  court;  and  the  presumption 
is  that  the  omission  to  revive  the  attachment  proceedings 
in  her  name,  at  the  confirmation  decree,  was  because  she 
and  he  knew  that  she  had  no  rights  and  interests  in  Pat- 
terson Allan's  reversionary  interest  in  the  Lower  Byrd 
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dower  tract,  which  had  been  dedicated,  appropriated,  and 
disposed  of  by  Patterson  Allan's  own  paper  "AA/'  filed  by 
him  years  before  in  the  attachment  suits,  accepted  by  the 
attachment  creditors,  decreed  upon  by  the  court,  and  effec- 
tuated by  sale  and  distribution  of  the  proceeds.  Even  if 
the  omission  to  revive  the  attachment  proceedings  at  that 
stage  in  her  name  were  a  formal  irregularity,  it  was  sucIl 
as  did  not  and  could  not  operate  any  possible  injury  or 
wrong  to  her,  and  it  would  be  inequitable  to  permit  the 
plaintiffs  in  the  cross-bill  to  take  advantage  of  her  own 
lacheSy  and  while  practically  asking  that  the  decree  of 
confirmation  of  sale  should  stand  as  to  the  parties  to  the 
attachment  proceedings,  and  claiming  the  benefit  of  the 
decree  as  far  as  its  execution  paid  the  debts  of  her  father^ 
to  ask  that  it  be  declared  void  as  to  the  appellants, 
strangers  to  the  attachment  suits,  and  innocent  and  com- 
plete purchasers  for  value,  without  notice,  who  had  paid 
the  purchase  money  in  full,  and  obtained  the  conveyance 
f rop  the  court  upon  a  regular  and  perfect  record,  without 
the  least  knowledge  or  ground  to  suspect  any  error,  irregu- 
larity or  latent  equity  as  to  the  title.  If  Genevieve  Mon- 
tague and  her  husband,  plaintiffs  in  the  cross-bill,  ever  had 
any  rights  as  to  the  reversionary  interest  of  Patterson 
Allan  in  the  Lower  Byrd  dower  tract,  they  have  slept  so 
long  upon  them  till  they  have  passed  into  the  hands  of 
innocent  purchasers,  whose  possession  it  would  be  inequit- 
able and  against  public  policy  to  disturb. 

For  the  foregoing  reasons  we  are  of  opinion  to  reverse 
the  decree  complained  of,  and  to  order  the  cross-bill  to  be 
dismissed. 


Decree  reversed. 
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Tbevelyan's  Adm'b  v.  Lofpt. 

April  14th,  1887. 

I.  Chancery  YKACTiCBr-^Setiiements^Agency^AdminisiraHon.'^ln  suit 
against  administrator,  who  had  been  decedent's  agent,  distributees' 
demand  that  he  settle  his  agency  accounts  at  the  settlement  of  his 
administration  accounts,  is  reasonable  and  agreeable  to  the  practice  in 
this  State.     Carter  v.  Cutting,  6  Munf.  223. 

5.  iDEU^Contiftuance^Case  at  ^ar.— Question  of  continuing  a  cause  is 
always  within  the  sound  discretion  of  the  court  under  the  circumstances. 
In  this  case  the  denial  was  proper. 

3.  Idem — Decrees—Rehearing — ^^t^o/.— Petition  is  the  appropriate  mode 

of  applying  for  a  rehearing  of  interlocutory  decrees,  and  bill  of  review 
of  final  decrees.  And  the  evidence  sought  to  be  introduced  must  be 
shown  by  affidavit  to  be  not  only  new,  but  discovered  after  decree,  and 
not  discoverable  by  due  diligence  before  decree,  and  not  merely 
cumulative,  but  such  as  should  produce  a  different  decree. 

4.  luEiA^ Depositions — Reasonable  notice^Case  at  bar, — Under  Code  1873, 

ch.  172,  i  36,  the  notice  in  the  case  here  was  reasonable  and  sufficient, 
both  as  respects  time  and  mode  of  service. 

5.  Idem — Personal  representatives — Commissions — Case  at   ^ar.— Where 

these  fiduciaries  fail  to  lay  before  commissioner  statement  of  receipts 
for  any  year,  for  six  months  after  its  expiration,  there  was,  previous  to 
act  of  March  1,  1867,  an  absolute  forfeiture  of  commissions.  Since 
then,  their  allowance,  in  such  case,  is  a  question  of  reasonable  discre- 
tion with  the  court.  In  the  case  at  bar,  refusal  to  allow  commissions 
was  proper.  Brent  v.  Clevenger,  78  Va.  12. 
€.  Idem — Sale  of  assets— Case  at  bar, — Generally,  it  is  administrator's 
duty  to  collect,  not  to  sell,  debts  due  the  estate.  But  circumstances, 
such  as  the  case  at  bar,  may  justify  him,  acting  in  good  faith  and  with 
ordinary  prudence^  in  making  sale  thereof. 

Appeal  from  decree  of  circuit  court  of  Amelia  county, 
entered  September  12,  1883,  in  a  cause  wherein  Stephen 
Meech,  suing  for  himself,  &c.,  were  plaintiffs,  and  J.  Arthur 
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JjefToj,  administrator,  and  others,  heirs  of  Lady  Laura 
Trevelyan,  deceased,  were  defendants.  The  decree,  besides - 
overruling  several  motions  of  the  administrator,  required 
him  to  pay  the  sum  of  $1,399.95,  with  interest,  as  the  bal- 
ance due  from  him  to  the  estate  upon  final  settlement  of 
his  accounts;  and  he  obtained  an  appeal  and  supersedeas^ 
Opinion  states  the  case. 

Meade  Ifaskins  and  Witt  &  CasTciey  for  the  appellants 

John  Durdopj  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

In  April,  1879,  Lady  Laura  Trevelyan,  of  England,  de«- 
parted  this  life,  intestate,  seized  and  possessed  of  large 
landed  estates  in  the  counties  of  Amelia  and  Dinwiddle  in. 
this  State.  For  several  years  pi^ior  to  her  death  the  appel- 
lant was  her  agent  in  the  management  of  these  estates^ 
and  on  the  twenty-fourth  of  September,  1879,  he  qualified 
in  the  county  court  of  Amelia  county  as  her  administrator. 
On  the  following  day  the  present  suit  was  instituted,  which 
was  a  creditors^  suit,  and  to  which  the  administrator  and 
the  heirs  and  distributees  of  the  said  intestate  were  made 
defendants. 

In  due  time  the  cause  was  referred  to  a  commissioner,  to  • 
take  the  necessary  accounts,  including  the  settlement  of 
the  administrator's  accounts.  At  the  appointed  time  and 
place,  the  administrator  appeared  before  the  commissioner 
and  announced  his  readiness  to  settle  his  administratioa 
accounts,  when  counsel  for  the  distributees  demanded  that 
he  also  settle  before  the  commissioner  his  accounts  as 
agent.  This  he  refused  to  do,  on  the  ground  that  he  had 
had  no  notice  that  he  would  be  called  upon  to  settle  his. 
accounts  as  agent,  and  because  he  was  not  then  prepared  to* 
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settle  them.  This  was  in  March,  188 1,  and  no  settlement 
of  any  kind  was  then  made.  Two  months  thereafter  he 
left  the  country,  and  went  to  England,  where  he  had 
formerly  lived,  to  visit  his  relations  there,  and  was  soon 
afterwards  taken  sick,  in  consequence  of  which  he  was 
unable  to  return  to  this  country  or  to  attend  to  business 
for  about  eighteen  months.  In  the  meantime  a  decree  was 
entered  directing  a  settlement  of  the  agency  accounts,^ 
which  decree  was  executed,  and  various  reports  were  made 
by  the  commissioner,  which  were,  except  in  a  few  particu- 
lars, confirmed.  In  February,  1883,  he  returned  to  Virginia, 
and  was  eicamined  as  a  witness  by  the  commissioner. 

On  the  day  the  decree  complained  of  was  entered, 
to-wit :  on  the  12th  of  September,  1883,  his  counsel  moved 
the  court  to  continue  the  cause,  and  to  recommit  the  same 
to  the  commissioner  for  further  inquiry  and  report  touch- 
ing his  transactions  as  agent  and  administrator,  on  the 
ground  that  in  consequence  of  his  illness  and  absence 
abroad  he  had  been  prevented  from  .attending  in  person 
and  fully  submitting  his  evidence  before  the  commissioner 
when  the  accounts  were  taken.  But  the  circuit  court  over- 
ruled the  motion,  and,  among  other  things,  decreed  against 
him  for  a  balance  ascertained  to  be  due  by  him,  amounting 
to  thirteen  hundred  and  ninety-nine  dollars  and  ninety-five 
cents. 

In  this  decree  various  errors  are  assigned  in  the  petition 
for  appeal,  of  which  the  first  is  that  the  circuit  court  erred 
in  overruling  the  motion  above  mentioned.  The  motion 
was  overruled,  because,  in  the  opinion  of  the  court,  ample 
time  and  opportunity  had  been  given  for  a  settlement  of 
the  accounts,  and  because  to  grant  the  motion  would  be  to 
reward  negligence,  and  to  unreasonably  delay  the  cause> 
which  was  then  ready  for  hearing. 

We  are  of  the  opinion  that  the  motion  was  properly 
overruled,  and,  therefore,  that  the  first  assignment  of  error- 
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is  not  well  taken.  There  was  abundant  notice  of  the  time 
and  place  appointed  for  executing  the  first  decree  directing 
the  administration  accounts  to  be  settled,  and  the  demand 
of  the  distributees  that  the  agency  accounts  be  settled  at 
the  same  time  was  both  reasonable  and  in  accordance  with, 
the  established  practice  in  this  State.  For  without  a  set- 
tlement of  the  agency  accounts,  there  could  have  been  no 
settlement  ascertaining  the  true  balance  due  by  or  to  the 
administrator,  and  hence  the  right  to  demand  a  settlement 
of  those  accounts  was  included  in  the  decree  requiring  the 
administration  accounts  to  be  settled. 

In  Qartefs  Eafors  v.  Cutting^  5  Munf .  223,  Judge  Roane, 
in  delivering  the  opinion  of  the  court,  said:  ^^As  to  the 
private  accounts  of  the  appellant  (the  executor)  with  the 
estate  of  his  testator,  the  court  is  of  opinion  that  it  was 
proper  to  be  adjusted  in  this  controversy,  although  it  may 
not  have  been  specifically  and  particularly  put  in  issue, 
and  that  an  account  thereof  ought  to  have  been  taken." 

The  appellant  in  the  present  case  ought,  therefore,  to 
have  been  ready  to  settle  his  accounts  as  agent  when  he 
appeared  before  the  commissioner  in  March,  1881;  or  if 
not  then  ready  to  settle,  he  ought  to  have  asked  for  suflS.- 
cient  time  to  enable  him  to  do  so.  But  instead  of  asking 
for  time,  he  denied  the  right  of  the  distributees  to  call 
upon  him  for  a  settlement  of  his  agency  accounts  in  this 
suit,  and  seems  not  to  have  concerned  himself  about  them 
before  his  voluntary  departure  from  the  country,  two 
months  thereafter. 

Besides,  it  does  not  appear  that  his  personal  attendance* 
before  the  commissioner  was  at  all  necessary  to  a  settle- 
ment of  the  accounts.  His  books  and  many  of  his  vouchers 
were,  in  his  absence,  produced  before  the  commissioner; 
and  it  appears  from  his  own  affidavit,  filed  in  the  cause, 
that  when  he  left  for  England,  in  May,  1881,  he  left  all  of 
his  account-books,  papers  and  documents  at  his  residence 
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in  this  city;  and  it  does  not  appear  that  they  were  not  pro- 
duced before  the  commissioner,  or  if  not,  that  they  might 
not  have  been  easily  produced  by  communicating,  before 
or  after  leaving  home,  with  his  counsel,  who  were  resi- 
dents of  Richmond,  and  who  were  before  the  commissioner 
when  the  accounts  were  taken.  Nor  does  it  appear  that 
he  had  evidence  of  any  sort  which,  with  the  exercise  of 
reasonable  diligence,  he  might  not  have  brought  forward 
before  the  commissioner's  report  was  retumed.  So  that  if 
he  has  suffered  in  the  particular  mentioned,  it  is  because 
of  his  own  lacTbes^  and  for  which  he  has  no  just  ground  of 
complaint. 

Were  the  practice  under  such  circumstances  otherwise, 
it  would  be,  as  was  said  in  Richardson  v.  Dvhle,  33  Gratt. 
730,  but  "  a  premium  for  negligence,  and  would  place  it  in 
the  power  of  one  or  the  other  of  the  parties  in  many  cases 
to  protract  litigation  almost  indefinitely."  And  in  the 
same  case  it  was  said,  relative  to  testimony  taken  after  the 
report  had  been  made,  that  "  whether  testimony  thus  de- 
layed will  be  heard,  must  in  every  case  depend  upon  a  sound 
judicial  discretion,  to  be  exercised  upon  the  facts  of  the 
case,  the  nature  of  the  evidence,  the  reasons  given  for  the 
delay,  and  a  variety  of  circumstances  which  must  be  ad- 
judged as  they  arise." 

The  present  case  is  even  stronger  against  the  position  of 
the  appellant  than  the  case  just  mentioned.  For  here  the 
report  of  the  commissioner  had  not  only  been  made,  but, 
except  in  one  or  two  particulars,  confirmed,  and  as  to  those 
matters,  it  had  been  recommitted  and  again  returned,  when 
the  motion  to  continue  the  cause  for  further  evidence  to 
be  taken  was  made  and  overruled. 

Moreover,  the  appropriate  mode  of  applying  for  a  re- 
hearing of  an  interlocutory  decree,  rendered  on  the  merits, 
to  enable  a  party  to  introduce  additional  evidence,  is  by 
petition ;  and  the  petition  must  not  only  allege  that  the 
Vol.  Lxxxm— 19 
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matter  sought  to  be  introduced  was  discovered  after  the 
rendition  of  the  decree,  but  it  must  be  accompanied  by  an 
affidavit  that  the  newly  discovered  evidence  could  not  have 
been  produced,  with  the  use  of  reasonable  diligence,  in 
time  to  have  been  used  when  the  decree  was  pronounced. 
The  substance  of  the  evidence  must  also  be  stated,  and  it 
must  be  relevant,  and  not  merely  cumulative,  and  such  as, 
if  true,  ought  to  produce  a  different  result  on  another 
hearing.  And  the  same  rule  applies  to  a  bill  of  review 
founded  upon  after-discovered  evidence.  .  Kendrick  v. 
Whitney y  28  Gratt.  646 ;  Connolly  v.  Connx>llyy  32  Id.  667 ; 
Whitten  V.  Saunders,  75  Va.  563,  572 ;  Douglass  v.  Ste- 
phenson's EafoTy  Id.  747;  1  Bart.  Ch.  Pr.,  126. 

The  subject  of  the  next  assignment  of  error  is  the  re- 
fusal of  the  circuit  court  to  exclude  the  depositions  of 
William  Burnett  and  others,  taken  in  London  on  the  fourth 
of  July,  1881.  The  motion  to  exclude  was  based  on  the 
ground  that  reasonable  notice  of  the  time  and  place  of 
taking  the  depositions  had  not  been  given. 

The  statute  requires  reasonable  notice  to  be  given  to  the 
adverse  party  of  the  time  and  place  of  taking  every  depo- 
sition. Code  1873,  ch.  172,  sec.  36.  But  what  is  reasonable 
notice  is  a  question  dependent  upon  the  peculiar  circum- 
stances of  each  case,  the  principal  of  which  are  "  the  dis- 
tance, traveling  conveniences,  condition  of  the  roads,  and 
other  such  matters  as  affect  the  ability  of  the  party  to 
attend,  personally  or  by  counsel,  and  to  return  in  time  for 
trial."    2  Bart.  Ch.  Pr.  sec.  220. 

In  the  present  case  it  appears  that  on  the  seventh  of  June, 
1881,  notice  was  given  that  the  depositions  in  question 
would  be  taken  in  London  on  the  fourth  of  July  following, 
and  was  served  by  posting  a  copy  of  the  notice  at  the  front 
door  of  the  appellant's  residence  in  this  city  (he  and  all 
the  members  of  his  family  being  then  absent  from  home), 
and  also  by  serving  a  copy  upon  his  counsel,  the  same  day. 
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It  also  appears  that  on  the  next  day  a  copy  was  mailed  to 
the  appellant  in  England,  which,  it  would  seem,  he  received 
in  due  course  of  mail,  and  he  acknowledged  receipt  thereof 
in  a  letter  addressed  to  the  appellees'  counsel  in  this  city. 

In  view  of  the  evidence  in  respect  to  communication  and 
the  conveniences  of  travel  between  this  country  and  Eng- 
land, the  notice  in  point  of  time  was  sufficient.  But  apart 
from  this,  it  appears  from  the  record  that  the  depositions 
were  in  part  the  basis  of  several  reports  made  by  the  com- 
missioner, and  there  was  no  exception  to  either  report  on 
the  ground  that  the  depositions  were  taken  without  suffi- 
cient notice  until  March,  1883,  long  after  the  reports  had 
been  returned.  And  the  appellant  in  his  deposition,  taken 
after  his  return  from  England,  testifies  that  the  statement 
of  account  in  the  depositions  is  correct,  except  as  to  an  item 
of  <£200,  said  to  have  been  deposited  to  his  credit  as  agent 
at  the  banking-house  of  Messrs.  Drummond  &  Co.,  in  Lon- 
don, on  the  nineteenth  of  August,  1878,  which  alleged  credit 
he  denies  he  received.  But  his  denial  is  based  on  the 
ground  that  no  such  credit  is  contained  in  a  copy  of  his 
banking  account  sent  to  him  by  his  brother  and  attorney 
in  London,  which  copy,  he  says,  was  made  by  his  said  at- 
torney from  the  original  furnished  by  the  Messrs.  Drum- 
mond &  Co. ;  but  the  original  was  not  produced,  nor  was  its 
absence  accounted  for. 

The  third  assignment  of  error  is,  that  the  appellant  was 
erroneously  charged  as  administrator  with  a  larger  sum  on 
account  of  the  sale  of  the  personalty  than  he  actually  re- 
ceived. He  returned  no  inventory  of  the  estate  or  account 
of  sales,  but  the  counsel  for  the  appellees,  Mr.  Dunlop, 
who  was  examined  as  a  witness  in  the  case,  testified  that 
after  the  sale,  in  a  conversation  with  the  appellant,  the 
latter  informed  him  that  the  sale  realized  about  $2,800,  or 
^20.30  more  than  the  appellant  now  contends  was  realized. 
Nearly  two  years  after  this  deposition  was  taken  the  ap- 
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pellant  was  ezaminedi  and  in  his  deposition  he  does  not 
deny  that  such  a  conversation  occurred,  but  says :  "  In  the 
course  of  conversation  with  Mr.  Dunlop,  I  may  have  stated 
that  the  sum  realized  was  that  much  (viz :  $2,800),  though 
I  have  no  recollection  of  doing  so."  "  It  would  be  impos- 
sible," he  adds,  "  for  me  to  have  made  any  formal  state- 
ment on  the  subject,  as  the  accounts  of  the  sale  were  kept 
by  my  counsel,  and  at  this  day  I  do  not  know  the  excbct 
results  of  the  sale."  The  counsel  who  attended  the  sale 
also  testified  in  the  case,  but  neither  made  any  allusion  to 
the  result  thereof.  The  circuit  court  upon  these  facts  de- 
creed  against  the  appellant,  and  we  think  correctly. 

Nor  did  the  circuit  court  err  in  refusing  to  allow  the  ap- 
pellant commissions  on  the  total  amount  of  his  receipts  as 
administrator.  Upon  this  point  the  law  is  well  settled. 
Prior  to  the  passage  of  the  amendatory  act  of  March  Ist^ 
1867,  the  statute  provided,  with  some  exceptions,  that  a» 
personal  representative  who  failed  to  lay  before  the  proper 
commissioner  a  statement  of  his  receipts  for  any  year  for 
six  months  after  its  expiration,  should  not  be  entitled  to 
any  compensation  whatever  for  his  services  during  that 
year;  and  the  forfeiture  thus  prescribed  was  absolute. 
But  by  the  statute,  as  it  now  is,  commissions  in  such  case 
are  not  absolutely  forfeited,  but  may  be  allowed  in  the  dis- 
cretion of  the  court;  a  discretion,  it  is  true,  not  arbitrary, 
but  to  be  reasonably  exercised  upon  the  circumstances  of 
each  case ;  and  when  exercised,  the  action  of  the  court  is 
the  subject  of  review  on  appeal.  Code  1873,  ch.  128,  sec. 
9;  Brent's  Adm'r  v.  Clemngery  78  Va.  12;  2  Bart.  Ch.  Pr.^ 
sec.  216. 

It  is  incumbent,  however,  on  a  delinquent  fiduciary,  who 
asks  the  court  to  exercise  its  discretion  in  his  favor,  to 
give  a  reasonable  excuse  for  his  delay,  otherwise  compen- 
sation ought  not  to  be  allowed.  For  the  statute  is  founded 
in  a  wise  policy,  and  its  design  is  that  a  fiduciary  who  fails 
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to  comply  with  its  requirements  shall  not  be  allowed  com- 
pensation for  his  serviceSi  except  only  in  those  cases  in 
which,  under  the  circumstances,  it  would  be  manifestly 
inequitable  to  exact  the  forfeiture.  Strother  v.  HiiU,  23 
Gratt.  652,  670. 

In  Brent's  Adm'r  v.  Clevinger^  supra,  an  executor  who 
failed  to  comply  with  the  statute  within  the  prescribed 
time  was  allowed  commissions  on  his  receipts  after  March 
1,  1867,  because  he  had  been  prevented  from  settling  his 
accounts  by  the  events  of  the  late  war.  And  so  it  has  been 
held  in  similar  cases.  But  the  present  case  is  different. 
Here,  there  are  no  extenuating  circumstances.  The  record 
shows  that  the  appellant  qualified  as  administrator  on  the 
twenty-fourth  of  September,  1879;  that  he  has  given  no 
statement  of  his  receipts,  and  settled  no  accounts,  except 
in  this  suit;  that  he  for  the  first  time  appeared  before  the 
commissioner,  who  was  directed  by  the  decree  of  Septem- 
ber term,  1880,  to  settle  his  accounts  on  the  twenty-fourth 
of  February,  1881 ;  that  by  consent  of  parties  the  taking  of 
the  accounts  was  then  adjourned  to  the  fourth  of  March 
following,  on  which  last  mentioned  day  he  again  appeared 
before  the  commissioner,  having  with  him,  as  he  says,  a 
statement  of  his  account  as  administrator  and  the  neces- 
sary vouchers  to  support  it.  But  no  statement  was  laid 
before  the  commissioner,  nor  were  any  steps  taken  to  set- 
tle his  accounts,  because  counsel  for  the  distributees 
insisted  upon  a  settlement  of  his  agency  accounts,  which 
he  was  not  then  prepared  to  settle.  And  although  he  was 
in  the  State,  and  presumably  in  good  health,  and  with  no 
apparent  or  alleged  obstacle  to  the  settlement  of  his 
accounts  for  several  months  thereafter,  yet  no  statement  of 
his  receipts  was  laid  before  the*  commissi  oner  for  nearly 
two  years  after  the  date  of  his  qualification;  and  no  excuse 
is  now  given  for  his  long  continued  delay,  except  the  de- 
mand of  the  distributees  for  a  settlement  of  his  agency 


150  Trevelyan's  Adm'r  v.  Lofft. 

Opinion. 

accounts,  above  mentioned,  and  his  subsequent  absence  and 
illness  abroad.  These  circumstances,  as  we  have  already 
shown,  were  not  sufficient  to  entitle  him  to  reopen  the 
settled  accounts,  nor  are  they  sufficient  to  entitle  him  to 
the  commissions  which  were  disallowed  by  the  circuit 
court. 

He  especially  complains  that  he  was  not  allowed  com- 
missions on  $2,600,  which  he  deposited  in  bank,  to  the 
credit  of  the  cause,  on  the  sixth  of  January,  1880,  within 
four  months  after  he  qualified  as  administrator.  But  the 
money  so  deposited  was  only  a  small  part  of  his  receipts 
during  that  period,  and  its  deposit  was  not  a  compliance,  in 
whole  or  in  part,  with  the  statute,  which  requires  a  full 
statement  of  receipts  to  be  furnished  either  to  the  proper 
commissioner,  or  to  the  parties  entitled  to  the  money  re- 
ceived. And  we  are,  therefore,  of  opinion,  in  view  of  all 
the  circumstances  of  the  case,  that  the  circuit  court  prop- 
erly exercised  its  discretion  in  refusing  to  allow  commis- 
sions even  on  that  sum. 

The  fifth  assignment  of  error,  which  is  that  the  appel- 
lant was  not  allowed  credit  for  certain  alleged  disburse- 
ments made  by  him  as  agent,  is  sufficiently  disposed  of  by 
what  has  been  said  in  connection  with  the  first.  And  the 
sixth  and  last  is  chiefly  dependent  upon  the  evidence  in 
the  case,  already  in  part  referred  to,  and  is  also  not  well 
taken. 

This  disposes  of  the  case  as  presented  by  the  appellant. 
The  appellees,  however,  complain  of  the  decree,  and 
assign  errors  therein  in  several  particulars.  Their  first 
objection  is,  that  the  appellant  was  allowed  credit  for 
certain  payments  made  by  him  as  administrator  for  counsel 
fees.  These  payments  were,  $500  to  the  firm  of  Witt  & 
Caskie,  on  the  sixth  of  January,  1880 ;  $500  to  Meade  Has- 
kins,  on  the  same  day,  and  $230,  about  the  same  time,  to 
Edward  H.  Moeran,  an  attorney  of  New  York.    Upon  the 
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evidence  before  him  the  commissioner  credited  the  admin- 
istrator with  these  items^  and  the  circuit  court  approved 
his  action.  The  estate  was  involved  in  litigation,  indepen- 
dent of  which  the  appellant  needed,  and  was  entitled  to, 
the  services  of  counsel.  And  we  cannot  say  that  the  pay- 
ments were  excessive,  under  the  circumstances,  or  that  they 
were  not  properly  approved. 

It  is  also  complained  that  the  administrator  was  charged 
with  certain  railroad  bonds,  belonging  to  the  estate,  at  less 
than  their  real  value.  These  bonds  were  issued  by  the 
Port  Royal  and  Augusta  Railroad  Company,  and,  with 
certain  shares  of  stock  attached,  were  sold  by  the  adminis- 
trator, through  a  firm  of  brokers  in  New  York,  on  the 
twenty- fourth  of  December,  1879.  The  sale  was  made  upon 
the  advice  of  counsel,  and  realized  thirty- five  per  cent,  of 
the  par  value  of  the  bonds.  The  appellees  contend  that 
the  bonds  were  worth  at  the  time  at  least  five  per  cent. 
more,  and  that  the  administrator  is  chargeable  accordingly. 
The  evidence  upon  this  point  is  conflicting.  The  witness 
Boody,  a  dealer  in  railway  securities  in  New  York,  testifies 
in  accordance  with  the  contention  of  the  appellees.  On  the 
the  other  hand,  Moeran,  the  attorney  through  whom  the 
sale  was  effected,  testifies  that  before  the  sale  was  made  he 
consulted  with  several  prominent  stock  brokers  in  New 
York  as  to  the  value  of  the  bonds,  and  that  the  price 
obtained  was  "the  very  highest ^^  that  could  be  obtained 
in  the  market  at  the  time.  It  is  conceded  that  the  price 
considerably  advanced  soon  afterwards.  We  think  the 
administrator  was  properly  chargeable  with  the  amount  he 
actually  received,  and  no  more. 

The  appellees,  however,  further  contend  that  the  neces- 
sities of  the  estate  required  the  sale  of  only  a  portion  of 
the  bonds,  and  therefore  that  as  to  so  many  of  the  bonds  as 
were  not  necessarily  sold,  the  administrator  ought  to  be 
charged  with  their  enhanced  value. 

It  is  true  that  it  is  the  duty  of  a  personal  representative. 
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under  ordinary  circumstances,  not  to  sell,  but  to  collect 
the  debts  due  the  estate.  But  a  sale  required  by  the  inter- 
ests of  the  estate,  or  one  made  by  the  executor  or  adminis- 
trator acting  in  the  exercise  of  his  best  judgment,  and  with 
ordinary  prudence,  and  in  the  honest  belief  that  the  interests 
of  the  estate  required  it,  will  be  approved  when  these  facts 
clearly  appear.  Pinckard  v.  Woods y%  Gratt.  \^^\  EUioU 
V.  Carter,  9  Id.  541 ;  WatUns  v.  Stewart,  78  Va.  Ill ;  Way- 
land  V.  Crank^B  Ea^or,  79  Id.  602. 

Now,  in  the  present  case,  it  is  conceded  that  there  were 
debts  due  by  the  estate,  and  that  in  order  to  provide  for 
the  payment  of  those  debts,  a  sale  of  at  least  a  part  of  the 
bonds  in  question  was  necessary.  It  is  also  true  that  the 
bonds  were  issued  by  a  railroad  company,  a  foreign  corpo- 
ration, whose  property  was  not  within  the  State  of  Virginia; 
and  it  is  therefore  fair  to  presume  that  the  collection  of  the 
bonds,  if  due,  (as  to  which  the  record  is  silent)  would  have 
been  attended  with  delay  and  expense.  The  bonds,  more- 
over, were  of  fluctuating  value,  and  their  sale  was  advised 
by  counsel.  The  record  shows  entire  good  faith  on  the 
part  of  the  administrator,  and  that  he  not  only  acted  in 
accordance  with  the  advice  of  counsel  and  business  men, 
with  whom  he  consulted  in  New  York  and  Richmond,  but 
for  what  at  the  time  he  supposed  to  be  the  best  interests 
of  the  estate.  He  ought  not,  therefore,  to  be  held  liable 
for  more  than  he  received. 

These  are  the  principal  questions  raised  by  the  appellees, 
and  the  only  ones  we  deem  it  necessary  to  consider  specially. 
The  remaining  assignments  of  error  involve,  for  the  most 
part,  questions  of  fact,  which  were  passed  on  by  the  com- 
missioner and  the  lower  court,  and  as  to  which  it  is  suf- 
ficient to  say  they  are  not  well  taken.  The  decree  is 
affirmed. 

Decree  affirmed. 
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Whitehurst's  Adm'r  v.  Whitehurst's  Wii>ow. 

April  14th,  1887. 

1.  Corporations — 0^r^^—A^<?AV^.— Persons  dealing  with  a  corporation 

must  t>e  presumed  to  have  acted  with  reference  to  the  provisions  of  its 
charter,  with  notice  whereof  they  are  affected.  Haden  v.  F.  andM.  B. 
Fire  AssociaHon,  80  Va.  683. 

2.  Idem — Mutual  Benefit  Society — Policy — Construction --Case  at  bar, — 

Charter  of  this  society  provides  that  on  death  of  member  "  the  fund  to 
which  his  family  is  entitled  shall  be  paid  as  designated  in  application 
for  memt>ership,  and  this  being  changed  by  death,  or  otherwise  impos- 
sible, it  shall  go^first^  to  the  widow  and  in/ant  children,''  and  then  to 
others  in  order  named.  W.,  in  his  application,  directed  that  the  fund 
should  be  paid  as  specified  in  his  will.  He  died  without  a  will,  leaving 
a  widow^  but  no  in/ant  child.  In  controversy  between  his  administrator 
and  widow — 
Hbld  : 

The  widow  is  entitled  to  the  fund. 

Appeal  from  decree  of  corporation  court  of  Norfolk  city, 
in  cause  of  O.  E.  Whitehurst,  in  his  own  right,  and  as  ad- 
ministrator of  Charles  H.  Whitehurst,  deceased,  and  others, 
eomplainants,  against  Mrs.  Lydia  W.  Whitehurst,  wi^ow  of 
said  Charles  H.  Whitehurst,  defendant.  The  decree  gave 
to  the  defendant  the  fund,  $2,000,  in  controversy,  and  the 
complainants  procured  from  one  of  the  judges  of  this  court 
an  appeal  and  svpersedeas. 

The  case  was  substantially  as  follows : 

In  November,  1883,  the  said  Charles  H.  Whitehurst  de- 
I>arted  this  life,  leaving  a  widow  and  several  adult  children, 
but  no  infant  child.  At  the  time  of  his  death  he  held  a 
certificate  of  membership  in  the  Presbyterian  Mutual 
Aflsorance  Fund,  a  mutual  benefit  association  chartered  by 
Vol.  Lxxxirr— 20 
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the  legislature  of  Kentucky.  The  certificate  provided  that 
upon  satisfactory  evidence  of  the  death  of  the  insured^  the 
company  would  pay  as  a  benefit,  the  sum  of  two  thousand 
dollars,  to  such  person  or  persons  as  might  be  designated 
by  his  will,  or  as  he  may  have  designated  on  the  books  of 
the  company. 

By  the  sixth  section  of  the  charter,  it  is  provided  that 
^'  upon  the  decease  of  any  member  of  this  association,  the 
fund  to  which  his  family  is  entitled  shall  be  paid  as  may 
be  designated  in  the  application  for  membership.  This 
being  changed  by  death,  or  otherwise  impossible,  it  shall 
go— Mrst,  to  the  widow  and  infant  children;  second^  to  his 
mother  and  sisters;  third,  to  his  father  and  brothers; 
fourth,  to  his  grandchildren;  fifth,  to  his  legal  heirs." 

In  his  application  for  membership,  the  said  Whitehupst 
simply  directed  as  follows:   **The  sum  due  at  my  death  I 

desire  to  be  paid  to ,  my  will."    He  died  intestate 

and  without  having  designated  any  one  to  whom  the  sum 
due  at  his  death  should  be  paid.  After  his  death,  the  fund 
was  collected  by  his  administrator,  who  claimed  that  the 
same  should  be  distributed  according  to  the  statute  of 
descents  and  distributions.  On  the  other  hand,  the  decedent 
having  left  no  infant  child,  the  whole  fund  was  claimed 
by  the  widow,  and  her  claim  was  sustained  by  the  decree 
from  which  this  appeal  was  taken. 

Sharpe  &  Hughes,  for  the  appellants. 

Walk  &  Old,  for  the  appellees. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion^ 
of  the  court. 

The  appellants  contend  that  the  decisive  question  in  the 
case  is  one  of  intention  on  the  part  of  the  insured ;  that» 
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he  having  in  his  application  for  membership  in  the  asso- 
ciation directed  the  sum  due  at  his  death  to  be  paid  as  by 
his  will  he  might  designate,  his  failure  thereafter  to  make 
a  will  manifested  an  intention  to  leave  the  fund  to  be  dis- 
tributed as  a  part  of  his  estate ;  and  various  reasons  are 
xu^ed  in  support  of  this  position.  But  we  are  of  opinion 
that  this  is  not  the  correct  view,  and  that  the  decree  sus- 
taining the  plaintiff's  claim  is  right.  In  other  words,  the 
matter  in  controversy  must  be  determined  in  conformity 
with  the  charter  of  the  association  by  which  the  insured, 
as  a  member  of  the  association,  was  bound,  and  with 
reference  to  which  the  parties  must  be  presumed  to  have 
contracted.  May  on  Ins.,  §  552 ;  Helfe  v.  Hundley  103  U.  S*^ 
222;  Presb.  Mut.  Assur.  Fund  v.  Allen^  106  Ind.  594; 
Bockoder  v.  Life  Ass^n  of  Americay  77  Va.  91 ;  BococVs 
Eafors  v.  Alleghany  Goal  and  Iron  Co.,  82  Va. ;  Haden  v. 
F.  &  M.  B.  Fire  Association,  80  Va.  683. 

The  fourth  section  of  the  charter  declares  that  *Hhe 
object  of  this  corporation  is  to  create  and  provide  a  bene- 
ficiary fund  for  the  families  or  relations  of  deceased  mem- 
bers, or  for  the  benefit  of  members  in  sickness,"  etc.  And 
by  the  seventh  section  it  is  provided  that  *'  the  fund  due 
deceased  members  shall  not  be  subject  to  the  claims  of 
creditors,  and  shall  not  be  reached  by  attachment,  garnish- 
ment, or  other  process  of  law,  so  as  to  divert  it  from  the 
family  of  such  members.'' 

This  language  shows  very  clearly  that  the  primary  object 
for  which  the  association  was  incorporated,  was  the  relief 
of  families  of  deceased  members.  And  it  shows  with 
equal  clearness  that  under  no  circumstances,  consistently 
with  that  object,  can  the  view  for  which  the  appellants 
contend  be  sustained,  since  the  inevitable  result  of  their 
contention,  if  established,  would  be  oftentimes  to  divert 
the  fund  from  the  intended  beneficiaries,  and  to  appro- 
priate it  in  favor  of  persons  who  are  not  intended  to  be 
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benefited.  Hence,  while  a  member  may  direct  to  whom 
the  fund  at  his  death  shall  be  paid,  he  must  designate  in 
the  appropriate  mode,  if  he  exercise  the  privilege  at  all, 
one  or  more  of  his  own  family  or  relations,  as  is  obvious 
from  the  provisions  of  the  charter  already  referred  to. 

But  it  is  needless  to  look  beyond  the  sixth  section  to  find 
abundant  support  for  the  decree  appealed  from.  By  that 
section  it  is  provided  that  where,  by  reason  of  the  death  of 
the  designated  beneficiary,  or  otherwise,  it  becomes  impos- 
sible for  the  association  to  pay  the  fund  according  to  the 
designation  of  the  deceased  member,  it  shall  go  first  to 
the  widow  and  infant  children,  and  then  to  others  in  the 
order  named. 

The  appellants,  however,  contend  that  this  section  ap- 
plies only  where  a  designation  is  made,  and  subsequent 
events  render  it  impossible  of  fulfillment.  But  we  think  it 
has  a  broades  and  more  comprehensive  meaning,  and  that 
it  applies  as  well  where,  by  reason  of  the  failure  of  the 
insured  to  make  any  designation  at  all,  it  becomes  impos- 
sible to  pay  according  to  his  direction,  as  in  case  of  the 
death  of  a  designated  beneficiary.  For,  according  to  what 
seems  to  us  the  true  construction  of  the  language  used,  it 
is  only  in  those  cases  where,  pursuant  to  the  charter,  the 
insured  has  expressly  directed  otherwise,  that  the  fund  is 
not  payable  as  pointed  out  by  the  terms  of  the  sixth  sec- 
tion. 

The  result  is,  that  the  insured  in  the  present  case  having 
died  intestate,  leaving  no  infant  child,  and  without  having 
designated  how  the  fund  in  dispute  shall  be  paid,  it  goes 
to  the  widow,  as  was  decreed  by  the  corporation  court. 

Decrees  affirmed. 
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Washington  City  Savings^  Bank  and  als.  v.  Thornton 

AND  ALS. 
April  14th,  1887. 

1.  Multifariousness — Definition, — It  is  impossible  to  lay  down  any  rule, 

applicable  to  all  cases,  as  to  what  constitutes  multifariousness.  It  is- 
well  settled,  however,  that  a  bill  is  demurrable  in  which  are  united 
several  distinct  rights,  each  sufficient,  as  stated,  to  sustain  a  bill  against 
one  defendant,  or  in  which  there  is  a  demand  of  several  matters,  dis- 
tinct in  their  nature,  against  several  defendants,  who  are  unconnected 
in  interest  and  liability. 

2.  \dvm— Case  ai  bar, — Where  bill  is  filed  to  obtain  personal  decree  against 

defendant  as  endorser  of  notes  ;  to  obtain  like  decree  against  him  by^ 
way  of  damages  for  breach  of  warranty  ;  to  quiet  title  to  part  of  ^the 
land  as  to  other  defendants,  and  to  sell  same  to  pay  the  notes  ;  and  to- 
restrain  the  defendants  from  cutting  timber  on  the  land — 
Hrld  : 

The  bill  is  multifarious. 

3.  Real  Estate — Wdrranfy  of  title — Trust  deed—Beneficiaries — Ca^e  at 

bar, — Land  (encumbered  in  favor  of  third  person  claiming  under 
grantor,)  is  conveyed  with  special  warranty,  and  trust  deed  is  executed 
by  grantee  to  secure  his  notes  given  for  purchase  money,  that  are  en- 
dorsed by  grantor  to  third  person.  In  suit  by  endorsee  on  the  notes 
and  breach  of  warranty,  it  appearing  that  plaintiff  was  not  entitled  to 
possession  of  the  land,  had  not  been  evicted,  or  kept  out  of  possession 
by  parties  in  possession  under  better  title,  and  that  warranty  of  title  is 
not  covenant  against  encumbrances,  the  plaintiff  is  not  entitled  to 
recover.    Marbury  v.  Thornton,  82  Va.  702. 

Appeal  from  decree  of  circuit  court  of  city  of  Alexandria^ 
rendered  January  12th,  1884,  in  the  cause  of  Washingtott 
City  Savings  Bank  and  others,  complainants,  against  Joseph. 
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Thornton,  Wra.  H.  Marbury,  M.  Dulaney  Ball,  and  Thomas 
Thornton,  defendants.  On  demurrer  the  circuit  court  dis- 
missed the  bill,  and  the  complainants  appealed.  Opinion 
states  the  case. 

W.  W.  Willoughby,  for  the  appellants. 

The  bill  sets  out  a  covenant  by  defendant,  Joseph  Thorn- 
ton, against  the  claims  of  all  persons  claiming  the  same  or 
any  part  thereof  by,  from,  under,  or  through  him. 

This  was  Davis,  and  his  assigns.  Such  a  covenant  runs 
with  the  land.  8  Gratt.  395-400 ;  2  Greenl.  Ev.,  sec.  240  ; 
Bawle  on  Gov.  for  Title,  p.  216,  4th  ed. ;  Spencer's  Case,  1 
Smith's  Leading  Cases. 

It  has  heretofore  been  claimed  that  the  trustees  created 
by  the  deed  of  trust  made  by  Davis  had  a  remedy  at  law 
for  the  breach  of  this  covenant.  But  this  has  been  held 
otherwise  by  the  circuit  court,  upon  the  technical  ground 
that  it  is  necessary  to  show  eviction  or  its  equivalent,  and 
4LS  the  trustees  did  not  have  the  right  of  possession,  there 
could  not  be  an  eviction  as  to  them. 

Whether  this  be  right  or  wrong,  it  would  not  prevent  the 
cestui  que  trusts  from  bringing  a  suit  in  equity  to  enforce 
their  rights. 

These  cestui  que  trusts  certainly  have  an  equitable  right 
in  the  benefit  of  the  covenant.  Otherwise,  it  would  be  of 
no  use  to  make  covenants  in  deed  to  trustees. 

In  7  Cranch  69  it  is  said :  "  It  is  settled  in  this  court  that 
the  person  for  whose  benefit  a  trust  is  created,  who  is  to  be 
the  ultimate  receiver  of  money,  may  sustain  a  suit  in  equity 
to  have  it  paid  directly  to  himself."  See  also  BiddZe  v. 
Mandeville,  5  Cr.  322 :  "Every  cestui  que  trusts  *  *  is 
entitled  to  the  aid  of  a  court  of  equity  to  avail  himself  of 
the  benefit  of  a  trust,  and  the  forbearance  of  the  trustees 
■shall  not  prejudice  him.'' 
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This  would  especially  be  so  if  the  trustees  were  an  in- 
sufficient security  (id.)j  and  this  is  one  of  the  allegations  of 
the  bill  in  this  case. 

In  Itodney  V.  Shanklandy  1  Del.  ch.  55  (12  Am.  Decisions, 
72),  this  principle  is  fully  discussed.  Referring  to  Lech- 
mere  v.  Carlisle,  3  P.  Wms.  211,  and  other  cases,  it  is  there 
said :  ''  In  these  cases  the  principle  seems  to  be  fully  estab- 
lished that  the  party  for  whose  benefit  a  trust  is  created 
may  compel  the  performance,  although  he  may  be  no  party 
to  the  contract.  ♦  ♦  He  is  entitled  to  the  aid  of  a  court 
of  equity  to  avail  himself  of  the  benefit  of  a  trust,  and  the 
forbearance  of  the  trustees  shall  not  prejudice  him." 

The  right  of  William  H.  Davis  in  the  covenant  passed 
by  his  deed  to  the  trustees  for  the  benefit  of  these  cestui 
que  trusts.    See  also  8  Wall.  213 ;  2  Story's  Eq.  §  964. 

The  breach  of  the  covenant  is  sufficiently  shown.  10 
Am.  Decisions,  686  S.  C,  2  Nott  and  McCord,  186 ;  3  Am. 
Decisions,  222  S.C.,  4  Mass.  349;  14  Am.  Decisions,  53  S.  C, 
3  Littell,  118 ;  22  Am.  Decisions,  777  S.  C,  5  Ohio,  154 ;  2d 
Wait's  Act.  and  Defenses,  381,  &c.;  4  Kent's  Com.  (12th 
ed.),  p.  479. 

The  bill  also  sets  forth  that  in  the  same  deed  which  con- 
tains this  covenant,  and  to  which  also  the  covenant  applies, 
there  are  described  other  tracts  of  land  besides  this  Thorn- 
ton tract,  to-wit :  "  Certain  tracts  of  land  described  therein 
as  purchased  by  the  said  Joseph  Thornton  from  Blencoe, 
Johnson  and  others,"  which  are  also  embraced  in  the  deed 
of  trust,  that  these  are  not  of  record ;  that  the  defendant 
Marbury  clainis  to  be  the  owner;  that,  in  fact,  they  were 
owned  by  Joseph  Thornton,  at  least  that  he  had  the  equita- 
ble ownership,  they  having  been  purchased  with  his 
money;  that  Thornton  and  his  son  are  stripping  these  of 
timber  and  thus  impairing  the  security;  the  Thornton 
tract  being  insufficient  security,  and  a  discovery  is  sought 
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for  in  relation  to  tliis  and  an  injunction  is  prayed  for 
against  such  waste. 

If  such  facts  do  not  call  for  the  aid  of  a  court  of  equity 
it  is  difficult  to  see  what  is  the  use  of  equity  courts. 

It  was  urged  that  we  should  have  brought  suit  upon  the 
notes  against  Joseph  Thornton,  and  that  not  having  done 
so  within  the  period  of  the  statute  of  limitations,  it  is  aa 
evasion  of  such  statute  to  pursue  any  remedy  we  may  have 
upon  the  covenant. 

It  needs  no  authority  to  establish  the  right  of  a  party 
who  has  more  than  one  remedy  to  pursue  all  the  remedies 
he  may  have.  A  cestui  que  trust  may  sue  at  law  or  enforce 
his  trust  as  he  chooses. 

He  may  even  pursue  both  remedies  at  the  same  time; 
and  it  would  be  very  curious  logic  to  urge  that  because  he 
may  have  lost  his  right  to  one  remedy,  therefore  he  has 
lost  his  right  to  the  other,  and  in  pursuing  such  other  he 
"evades"  the  law  which  deprives  him  of  the  first. 

Counsel  say  that  this  is  an  action  of  covenant  which 
ought  to  be  proscribed  at  law.  Certainly  these  parties,  the 
cestui  que  trusts,  who  have  only  an  equitable  interest  ia 
the  land  to  which  the  covenant  applied  could  not  maintain 
a  suit  at  law. 

Now,  it  cannot  reasonably  be  said  that  these  cestui  que 
trusts  have  not  rights  growing  out  of  this  covenant  which, 
ought  to  be  enforced  by  a  court  in  some  way. 

If  there  is  no  way  by  which  they  could  be  enforced  by  a 
court  of  law,  then,  it  is  not  just  the  case  where  we  can  call 
for  the  aid  of  a  court  of  equity,  "insomuch  as  the  com- 
plainant has  no  adequate  remedy  at  law?" 

Every  right  is  entitled  to  a  remedy,  and  if  not  at  law  nor 
in  any  other  court,  it  must  be  in  equity. 

There  are  two  substantial  grounds  of  equity  in  the  bill — 
one  growing  out  of  the  breach  of  covenant  as  to  the  Thorn- 
ton tract;  and  the  other  growing  out  of  those  facts  which 
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constitute  obstacles  in  the  way  of  enforcing  the  trust  as  to 
the  other  tracts,  and  which  call  for  discovery  and  injunc- 
tion against  waste. 

If  a  bill  be  demurred  to  generally ^  as  this  is,  and  there 
be  several  claims  set  up  in  the  bill,  if  one  is  good,  the 
demurrer  will  be  overruled.    3  Band.  598. 

But  it  was  claimed  that  the  bill  is  multifarious. 

In  Gaines  v.  Chew,  2  How.  619,  it  is  said:  ^*It  is  impos- 
sible to  lay  down  any  rule  as  to  multifariousness.  The 
court  must  exercise  a  just  discretion.  It  is  desirable  to 
avoid  a  multiplicity  of  suits,  and  if  there  is  no  liability  to 
injustice,  the  objection  should  not  prevail." 

In  1  Dan.  Ch.  Pr.  336,  it  is  said:  "In  order  to  determine 
whether  a  suit  is  multifarious,  or,  in  other  words,  contain- 
ing distinct  matters,  the  inquiry  is  nx>t  whether  each 
defendant  is  connected  with  every  branch  of  the  cause,  but 
whether  the  plaintiff's  bill  seeks  relief  in  respect  of  mat- 
ters which  are  in  their  nature  separate  and  distinct. 

"If  the  object  of  the  suit  be  single— but  it  happens  that 
different  persons  have  separate  interests  in  distinct  ques- 
tions which  arises  out  of  the  single  object — it  necessarily 
follows  that  such  different  persons  must  be  brought  before 
the  court  in  order  that  the  suit  may  conclude  the  whole 
subject." 

In  15  Am.  Dee.  428,  in  reference  to  multifariousness,  it  is 
said:  "The  objection  does  not  hold  when  one  general  right 
18  claimed  by  the  plaintiff,  although  the  defendants  may 
have  separate  and  distinct  rights."  See,  also,  BoMnson  v. 
amith,  3  Paige,  nYi.  222,  found  in  24  Am.  Dec,  p.  212;  Huff 
V.  ThrasTiy  75  Va.  546;  Hill  v.  Hilly  79  Va.  595;  Segar  v. 
Parrishj  20  Gratt.  679 ;  MuUin  v.  Isaacs,  30  Gratt.  737 ; 
Almond  v.  Wilson,  75  Va.  613;  Sto.  Eq.  Pldg.  §  534. 

There  could,  then,  be  no  possible  objection  to  this  bill, 
on  the  ground  of  mullifariousness,  by  any  of  the  parties 
other  than  Joseph  Thornton. 
Vol.  Lxxxiii— 21 
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Bat  it  may  be  urged,  in  behalf  of  Joseph  Thornton,  that 
we  are  at  the  same  time  asking  a  personal  judgment  against 
him,  and  also  asking  that  inasmuch  as  a  personal  Judgment 
would  not  be  effectual  for  the  full  amount,  we  are  also 
asking  that  for  such  deficiency  we  may  enfore  our  rights 
out  of  lands  embraced  in  the  same  deed  which  contains 
the  covenant  and  to  which  such  covenant  applies. 

Can  anybody  explain  how  this  is  unjust  to  Thornton  ? 

It  may  be  said  that  we  cannot  enforce  a  deed  of  trust  in 
equity  and  at  the  same  time  and  in  the  same  case  take  a 
personal  decree  upon  the  amount  of  the  notes  secured  by 
the  deed  of  trust.  But  this  is  not  because  of  multifarious- 
nesSf  but  because  one  is  an  equitable  remedy,  and  the  other 
is  a  legal  one.  Such  a  reason  has  no  application  to  the 
doctrine  of  mvZtifariousness. 

The  complainants  are  pursuing  one  single  object — that 
is,  the  collection  of  their  money. 

All  their  claims  of  right  set  forth  in  the  bill  grow 
primarily  out  of  one  single  instrumenty  to-wit :  the  deed 
executed  by  Joseph  Thornton,  containing  the  covenants 
which  have  been  broken.  The  rights  attached  to  such 
covenants  were  in  William  H.  Davis,  with  whom  the 
covenant  was  made,  and  with  his  assigns.  This  covenant 
was  one  running  with  the  land,  and  therefore  passed  to  his 
assigns,  who  were  the  trustees  in  the  deed  of  trust  of  which 
we  are  the  cestui  que  trusts. 

It  is  througfi  this  deed  of  trust  that  our  claim  is  made, 
but  the  foundation  of  all  our  claims  against  Joseph  Thorn- 
ton and  the  other  parties  is  orily  one  instrument.  Surely  it 
can  be  no  ground  of  multifariousness  that  we  are  seeking 
aU  the  rights  we  may  have  growing  out  of  such  instrument. 

O.  W.  Wattles  and  Oeo.  A.  MusTibacJc^  for  the  appellees 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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In  Augi]i6t,  1869,  Joseph  Thornton  and  wife  and  William 
H.  Dulaney,  commissioner,  sold  and  conveyed  to  William 
H.  Davis  a  certain  tract  of  land  in  Fairfax  county  for  the 
sum  of  one  hundred  and  fifty  thousand  dollars.  Thornton 
conveyed  his  interest  in  the  land  with  a  covenant  of  special 
warranty.  On  the  same  day  Davis  executed  to  Thornton 
his  six  negotiable  notes,  aggregating  the  above  mentioned 
sum,  and  payable  in  one,  two,  three,  four,  five  and  six  years 
from  their  date,  respectively.  And  at  the  same  time  he 
executed  a  deed  of  trust  on  the  land  to  secure  their  pay- 
ment. Before  their  maturity,  certain  of  these  notes  were 
indorsed  for  valuable  consideration  to  the  plaintiffs,  who 
are  the  appellants  here. 

The  plaintiffs  set  forth  these  facts  in  the  bill,  and 
averred  that  the  covenant  of  warranty  in  the  deed  from 
Thornton  and  al.  to  Davis  inured  to  their  benefit.  They 
also  averred  that  the  covenant  had  been  broken  by  reason 
of  a  certain  incumbrance  on  the  land,  in  favor  of  one 
Thorpe,  for  a  sum  exceeding  twenty-nine  thousand  dollars, 
derived  by  the  said  Thorpe  through  and  under  the  said 
Thornton,  and  which  was  in  existence  when  and  before  the 
covenant  was  entered  into.  And  the  prayer  of  the  bill, 
among  other  things,  was  for  a  personal  decree  against 
Thornton  on  the  notes  held  by  the  plaintiffs  and  indorsed 
by  him,  and  also  for  the  amoui^t  of  the  damages  sustained 
by  them  by  reason  of  the  alleged  breach  of  the  said  cove- 
nant. 

There  was  a  demurrer  to  the  bill,  which  was  sustained 
by  the  decree  complained  of,  and  we  are  of  opinion  that 
the  decree  is  plainly  right. 

In  the  first  place,  the  position  of  the  appellants  in  re- 
spect to  the  pi>eration  and  effect  of  the  identical  covenant 
.relied  on,  is  met  and  disposed  of  by  the  decision  of  this 
court  in  Marhury  v.  Thorntoriy  82  Va.  That  was  an 
action  of  covenant,  brought  by  the  substituted  trustees  in 
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the  deed  of  trust  by  which  the  purchase-money  notes  for 
the  land  were  secured.  The  plaintiffs  contended  that  the 
covenant  had  been  broken,  on  the  same  ground  upon  which 
a  breach  is  alleged  in  the  present  case,  namely,  the  exist- 
ence of  the  Thorpe  incumbrance ;  and  they  claimed  that 
by  reason  thereof  they  were  entitled  to  recover  damages. 
But  the  circuit  court,  on  a  demurrer  to  the  declaration^ 
held  otherwise,  and  on  a  writ  of  error  the  judgment  was 
affirmed. 

In  the  opinion  of  this  court,  delivered  by  Judge  Hinton, 
it  was  held  that  the  plaintiffs  were  not  entitled  to  recover — 

First.  Because  it  was  not  alleged  in  the  declaration  either 
that  they,  or  those  under  whom  they  claimed,  had  been 
evicted  from  the  land,  or  that  they  had  been  kept  out  of 
possession  by  another  person  or  persons  in  possession 
thereof  under  a  better  title,  existing  at  the  time  the  deed 
to  Davis  was  made. 

Secondly.  Because,  according  to  the  terms  of  the  deed  of 
trust,  the  plaintiffs  were  not  entitled  to  the  possession  of 
the  land,  but  were  only  empowered  to  sell  and  convey  the 
same  in  the  event  default  was  made  in  the  payment  of  the 
purchase-money  notes. 

And  thirdly.  Because,  apart  from  these  considerations,  a 
covenant  of  warranty  cannot  be  made  to  take  the  place  of 
a  covenant  against  incumbrances,  and  even  if  it  could,  the 
result  would  have  been  the  same,  since  the  Thorpe  incum- 
brance being  prior  in  time  to  the  deed  to  Davis,  the  cove- 
nant would  have  been  broken  the  instant  the  deed  was 
executed,  and  thus  there  would  have  been  merely  a  non- 
assignable right  of  action  on  the  part  of  the  covenantee, 
Davis;  citing  Dickinson  v.  ffoomes,  8  Gratt.  363,  396; 
Sheffey  v.  Gardiner y  79  Va.  313;  2  Wait's  Act.  and  Def.  380. 

It  is  needless  to  repeat  here  what  was  said  in  that  case» 
It  is  sufficient  to  say  that  if  the  trustees  in  the  deed  of  trust 
were  not  entitled  to  recover  upon  the  facts  alleged  by  them^ 
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a  fortiori  the  appellants,  who  are  cestuis  que  trust  in  the 
deed;  cannot  maintain  a  suit  upon  substantially  the  same 
grounds. 

The  bill,  moreover,  is  demurrable  on  other  grounds.  The 
real  object  of  the  suit  is  to  collect  the  notes  held  by  the 
plaintiff;  but  no  facts  are  alleged  in  the  bill  sufficient  to 
constitute  a  foundation  for  the  jurisdiction  of  a  court  of 
equity  to  render  such  a  decree  as  is  prayed  for,  or  to  show 
that  the  plaintiffs  were  without  an  adequate  remedy  at 
law.  True,  it  is  alleged  that  Thornton,  the  indorser  of 
the  notes,  is  insolvent,  but  that  circumstance  does  not  give, 
the  court  jurisdiction  to  decree  against  him  on  the  notes, 
much  less  to  sustain  a  bill  for  damages  for  an  alleged 
breach  of  contract.  Robertson  v.  HogshecbdSy  3  Leigh,  667; 
Buzard  v.  Houston,  119  U.  S.  347. 

Besides,  the  bill  is  multifarious.  It  seeks  relief  in 
respect  of  several  matters  which  are  in  their  nature  sepa- 
rate and  distinct,  and  as  to  which  the  defendants  are  not 
liable  or  interested  as  connected  with  each  other.  Its 
object  is  fourfold,  namely :  (1)  To  obtain  a  personal  decree 
against  the  defendant,  Joseph  Thornton,  as  indorser  on  the 
notes  held  by  the  plaintiffs;  (2),  to  obtain  a  like  decree 
against  the  same  defendant  by  way  of  damages  for  an 
alleged  breach  of  warranty ;  (3),  to  quiet  the  title  to  a  por- 
tion of  the  land  claimed  by  the  defendants,  William  H. 
Marbury  and  Thomas  Thornton,  and  to  have  the  land  in 
controversy  sold,  as  subject  to  the  deed  of  trust,  and  the 
proceeds  thereof  applied  towards  the  payment  of  the  notes 
held  by  the  plaintiffs ;  and  (4),  to  restrain  the  defendants, 
Joseph  and  Thomas  Thornton,  from  cutting  timber  on  the 
land. 

Whether  or  not  a  bill  is  multifarious  depends,  it  is  said, 
upon  its  allegations,  and  not  upon  its  prayer.  But  as  to 
what  constitutes  multifariousness,  it  is  impossible  to  lay 
down  any  rule,  as  an  abstract  proposition,  applicable  to  all 
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cases.  Each  case  must,  therefore,  be  governed  by  its  own 
circumstances ;  and  much  is  necessarily  left  to  the  sound 
discretion  of  the  court.  It  is  well  settled,  l^owever,  that  a 
bill  is  demurrable  in  which  are  united  several  distinct 
rights,  each  sufficient,  as  stated,  to  sustain  a  bill  against 
one  defendant,  or  in  which  there  is  a  demand  of  several 
matters,  distinct  in  their  nature,  against  several  def  endants, 
who  are  unconnected  in  interest  and  liability.  And  the 
present  case  clearly  comes  within  this  rule. 

In  Dial  v.  HeynoldSy  96  U.  S.  340,  the  bill  was  filed, 
among  other  things,  to  foreclose  a  deed  of  trust,  to  quiet 
the  title  of  the  trustee,  and  to  remove  a  cloud  cast  upon  it 
by  the  defendant.  On  demurrer  the  bill  was  dismissed, 
and  the  supreme  court  affirmed  the  decree,  holding  it  to  be 
well  settled  that  in  a  foreclosure  proceeding  the  complain- 
ant cannot  make  a  person  who  claims  adversely  to  both 
the  mortgagor  and  mortgagee  a  party,  and  litigate  and 
settle  his  rights  in  that  case.  See  also  on  the  subject  of 
multifariousness.  Story's  Eq.  PI.,  §§  271,  541a/  StuarVs 
Heirs  v.  Coalter^  4  Rand.  74;  Dunn  v.  Dunn^  26  Gratt. 
291 ;  HuffY.  Thrash,  75  Ya.  546  ;  HiU  v.  HiU,  79  Id.  592  ; 
Baichelder  v.  White,  80  Id.  103 ;  Gaines  v.  Chew,  2  How. 
619;  Oliver  v.  Piatt,  3  Id.  333,  412;  Brinkerhoffv.  Bromriy 
6  Johns.  Ch.  139 ;  1  Bart.  Ch.  Pr.,  §  88. 

Decree  affirmed. 
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Hurt  &  Son  v.  Myers  and  Axtell,  Receivers. 
April  21st,  1S87. 

Construction  of  STATVTES—Con^racts^WdUrra^s.^The  property  and 
franchises  of  the  James  River  and  Kanawha  Canal  Co.  were  purchased 
under  an  act  approved  February  27th,  1879,  by  the  R.  &  A.  Railroad 
Co.  This  act  directs  that  all  then  existing  leases  of  water  privileges 
along  the  line  of  the  canal,  "  shall  be  respected  and  maintained  at  rates 
not  exceeding  the  present  rates.'*  The  lessees  contended  that  this  act 
perpetuates,  at  their  option,  all  leases  of  water  privileges  existing  at  its 
passage — 

Held: 

This  act  does  not  forbid  the  company  to  increase  the  water  rates, 
except  only  where  to  do  so  would  violate  '*  exisHng  contracts." 

Appeal  from  decree  of  circuit  court  of  city  of  Richmond, 
entered  November  Tth,  1885,  In  the  suits  In  chancery  therein 
pending,  by  the  style  of  Green  and  Bocock,  trustees,  against 
the  Richmond  &  Alleghany  R.  R.  Company,  and  Alexander 
&  EUerson,  trustees,  &c.,  against  the  Same.  By  a  previous 
decree  in  said  causes,  Lawrence  Myers  and  Decatur  Axtell 
had  been  appointed  receivers  of  the  said  company,  and  this 
contention  is  between  them  and  Stephen  C.  Hurt  and  Wm. 
Hurt,  partners  in  business  under  the  style  of  S.  C.  Hurt  & 
Son,  who  appealed  from  the  decree  of  November  7th,  1886. 
Opinion  states  the  case. 

Kean  &  KeaUy  for  the  appellants. 

This  case  turns  on  the  construction  of  the  sixth  clause 
ol  the  first  section  of  the  Act  approved  twenty-seventh 
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February,  1879,  (Acts  1878-9,  ch.  139,  p.  118  et  seq.)  For 
this  clause,  see  opinion  of  Lewis,  P. 

The  contracts  for  water  privileges  on  the  Lynchburg 
level  ran  to  first  July,  1883,  (pp.  16  and  17).  The  appel- 
lants and  others  interested  in  this  appeal  are  users  of 
water  power  from  the  Lynchburg  level. 

The  rates  current  on  the  Lynchburg  level,  under  the 
contracts  running  to  first  July,  1883,  were  seventy  cents  a 
unit  per  annum  for  use  the  whole  twenty-four  hours,  (p. 
117.) 

A  unit  is  one  cubic  foot  of  water  per  second  per  foot  of 
head  and  fall,  (pp.  31  and  117.) 

The  terms  and  conditions  of  contracts  current  to  first 
July,  1883,  are  set  out  at  pp.  18-22. 

The  terms  and  conditions  sought  to  be  imposed  are  set 
out  in  the  "Application  for  water  power "  (pp.  31-34),  a 
paper  prepared  in  blank  by  the  Richmond  and  Alleghany 
Railroad  Company,  and  required  to  be  filled  up,  signed  and 
delivered  by  persons  desiring  to  use  water,  as  a  condition 
precedent  to  a  formal  contract. 

The  appellants  claim  that  the  language  of  this  sixth 
clause  gives  the  same  effect  to  leases  current  on  the  date 
of  the  transfer  of  the  property  of  the  James  River  and 
Kanawha  Company  to  the  Richmond  and  Alleghany  Rail- 
road Company,  as  if  these  leases  had  contained  a  covenant 
of  perpetual  renewal,  at  the  option  of  the  lessee,  on  the 
same  terms  and  conditions,  except  that  the  rate  was  sub- 
ject to  agreement,  but  in  no  case  to  exceed  the  then  current 
rate,  which  was  established  as  a  perpetual  maximum. 

The  contention  of  the  appellees  is,  that  this  provision  of 
the  sixth  clause  was  intended  solely  for  the  protection  of 
the  current  leases  of  the  James  River  and  Kanawha  Com- 
pany up  to  the  period  of  the  expiration  by  their  terms, 
and  that  now  the  water  power  is,  to  use  the  expression  of 
the  Richmond  and  Alleghany  Railroad  Company,  "a  com- 
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modity  that  it  has  for  sale  "  (p.  84),  and  that  "  it  has  the 
unrestricted  right,  for  the  present  and  future,  to  charge  for 
its  water,  as  against  the  plaintiffs,  whatever  sum  it  may 
see  fit  to  charge.  It  is  simply  a  matter  for  treaty  and  con- 
tract between  the  parties,"  (p.  96). . 

It  will  be  seen  that  the  question  between  these  two  con- 
strdctions  is  one  of  great,  of  vital  importance  to  users  of 
water  power  from  the  canal.  Rates  and  conditions  of 
future  leases— perhaps  the  financial  existence  of  some  en- 
terprises— depend  on  the  conclusion. 

We  therefore  ask  the  careful  consideration  of  the  fol- 
lowing reasons,  which  we  think  show  conclusively  that  the 
claim  and  contention  of  the  appellants,  users  of  water 
power,  ought  to  be  sustained. 

The  Lessees  cf  Water  Power  needed  no  protection  for 
the  Uneaypired  Terms  qf  Leases  cfwrrent  at  the  tranter 
from  the  James  River  and  Kanawhxi  Company  to  the 
Richmond  and  AUeghany  Railroad  Company. 

(a)  These  leases  were  contracts,  and  even  a  direct  attempt 
to  affect  them  on  the  part  of  the  legislature  would  have 
been  void,  as  impairing  their  obligation.  No  power  known 
to  our  institutions  could  have  altered  them  without  the 
consent  of  the  parties.  No  power  save  the  exercise  of  the 
right  of  eminent  domain  could  have  extinguished  them  in 
imitumy  and  then  compensation  must  have  been  made. 

(&)  These  leases  created  easements,  which  were  open  and 
notorious,  and  to  tl^ese  easements  the  property  of  the 
James  River  and  Kanawha  Cpmpany  was  subject,  during 
the  time  for  which  they  had  been  granted,  into  whose 
hands  soever  it  came.  These  leases  were  covenants,  and 
by  operation  of  law  these  covenants  ran  with  the  property 
of  the  James  River  and  Kanawha  Company,  binding  each 
owner  for  the  time  being  during  the  continuance  of  the 
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leases.  These  covenants  also  ran  with  the  water  privilege, 
binding  all  subsequent  assigns  during  the  continuance  of 
the  leases.  This  was  an  operation  of  law  incident  to  each 
of  these  contracts  when  made^  and  so  becoming  a  part  of 
it,  and  putting  it  out  of  the  power  of  the  legislature  to 
release  either  the  James  River  and  Kanawha  Company 
and  its  successors  and  assigns  from  the  obligation  to  fur- 
nish water,  or  the  lessees  and  their  assigns  from  the  duty 
to  pay  rent. 

That  a  water  privilege  is  an  easement,  or,  when  of  indefi- 
nite duration,  an  incorporeal  hereditament,  see  Sterling 
Hydraulic  Co.  v.  Williams  (66  111.  393),  citing  Angell  &  Ames 
on  Water-courses,  §  144.  Mandebach  v.  Bethany  Orphan^ ^ 
Homej  2  Eastern  Reporter,  477,  (s.  c.  State  of  Pa.,)  decided 
twenty-fifth  October,  1885. 

That  covenants  creating  easements  or  incorporeal  heredi- 
taments will  run  with  the  servient  tenement,  binding  sub- 
sequent holders,  see  Brewster  v.  Kiichell,  12  Mod.  166; 
Martin  v.  WUliamSy  1  Hurlstone  &  Norman,  817;  Holmes 
V.  Buckley y  1  Equity  Cases  Abridged,  27;  Norfleet  v.  Crom- 
weUy  64  N.  C.  1;  and  therefore  any  transferee  of  the  James 
River  and  Kanawha  Company  was  bound  by  these  leases 
as  completely  as  that  Company,  and  entitled  to  the  rents 
payable  by  the  lessees. 

That  covenants  will  run  with  incorporeal  hereditament, 
see  Sterling  Hydraulic  Co.  v.  Williams y  66  111.  393;  Nor- 
fleet  V.  OromweUy  64  N.  C.  1 ;  Bally  v.  Wells,  3  Wilson,  26; 
Brewster  v.  Kitchelly  12  Mod.  166;  therefore  the  lessees 
and  their  assigns  were  bound  to  pay  the  rents  and  entitled 
to  the  use  of  the  water. 

This  case  is  almost  the  exact  parallel  of  Holmes  v.  Buck- 
ley and  Norfleet  v.  Cromwell.  Here,  as  in  those  cases,  there 
is  both  benefit  and  burden  on  each  side,  and  the  covenant 
runs  as  to  both  benefit  and  burden  to  assignees  of  both 
grantor  and  grantee— lessor  and  lessee.    On  the  part  of  the 
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grantor  there  is  the  benefit  of  the  rents  received  and  the 
barden  of  the  water  to  be  furnished.  On  the  part  of  the 
grantees  there  is  the  benefit  of  the  water  received  and  the 
burden  of  the  rents  to  be  paid.  The  case  seems  to  us  to 
be  beyond  question  on  this  point. 

(c)  Bat  if  we  are  mistaken  in  our  view  that  the  leasee 
are  covenants  running  with  the  land  and  the  water  privi- 
lege, and  binding  assigns  of  both  grantor  and  grantee,  then 
the  only  other  alternative  for  the  appellees  is  that  these 
leases  are  grants  of  water  power.  Being  grants,  the  lessees 
are  purchasers  for  value  of  so  much  water  in  actual  pos- 
session at  the  time  of  the  transfer  of  the  property  of  the 
James  River  and  Kanawha  Company  to  the  Richmond  and 
Alleghany  Railroad  Company.  Being  such  purchasers,  in 
actual  possession,  sub  mode,  the  transfer  could  only  have 
been  made  subject  to  their  rights  for  the  reasons  set  out  in 
(a)  above.  In  such  case  any  taking  of  the  property  in  this 
water  power,  whether  by  direct  provision  of  a  statute,  or 
indirectly  under  authority  of  a  statute,  would  be  a  taking 
without  "due  process  of  law,'^  and  both  the  act,  and  what 
should  be  done  under  it  would  be  void.  MiUet  v.  PeopUy 
15  Am.  and  Eng.  Corpn.  Cas.  1  (111.  sixth  June,  1886.) 

In  no  event  and  under  no  theory  could  the  legislature 
give  to  or  take  from  these  fragments  of  leases  one  jot  or 
tittle  of  force,  effect  or  virtue.  They  passed  to  their  holders 
property,  which  these  lessees  held  as  sacredly  and  as 
securely  as  any  species  of  property  is  held  by  any  private 
citizen — protected  alike  by  the  State  and  federal  constitu- 
tions. 

The  Unexpired  Terms  of  Current  Water  Leases  were  fully 
protected  by  Section  1,  Clause  1  of  the  Enabling  Act. 

Even  if  there  could  be  any  doubt  of  the  soundness  of 
the  first  proposition,  and  we  think  there  can  be  none,  the 
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unexpired  fragments  of  current  contracts  find  full  and 
complete  protection  elsewhere  in  tbe  enabling  act  tlian  in 
the  sixth  clause. 

The  fourth  element  of  the  consideration  was  ^'the 
assumpton  and  payment  of  all  debts  and  obligations  of  the 
James  River  and  Kanawha  Company." 

It  cannot  be  denied  that  these  contracts  for  water  privi- 
leges under  its  corporate  seal  were  obligations  of  the  James 
River  and  Kanawha  Company  in  the  most  technical  sense 
of  the  term.  As  such  obligations  the  Richmond  and  Alle- 
ghany Railroad  Company  assumed  them  and  became  as 
completely  bound  as  was  its  predecessor.  Having  assumed 
these  contracts  by  accepting  the  property  under  the  act, 
which  is  set  out  at  large  in  the  deed  of  conveyance,  the 
Richmond  and  Alleghany  Railroad  Company  was  bound  by 
every  term  and  condition,  and  was  as  devoid  of  power  to 
alter  the  rate  as  to  alter  any  other  condition.  This  is  the 
necessary  effect  of  the  language  '^assumption  and  payment 
of  all  the  debts  and  obligations.'^  The  ^^  payment  of  the 
debts''  and  <^ assumption  of  the  obligations"  other  than  to 
pay  money.  The  requirement  to  pay  debts  renders  the 
requirement  to  assvmie  superfluous  and  useless  unless  the 
word  "obligations"  applies  to  duties  other  than  the  pay- 
ment of  money.  Payment  of  a  debt  includes  the  idea  of 
assumption. 

This  requirement  renders  any  reference  in  the  sixth 
clause  to  these  unexpired  leases  tautologous  and  unneces- 
sary. It  cannot  be  possible  that  the  same  thing  would 
twice  enter  as  an  element  of  "consideration  to  be  paid  and 
rendered,"  first  as  a  part  of  the  duties  to  be  performed 
under  the  sixth  clause,  and  then,  after  a  semicolon,  again 
under  the  "assumption  and  payment  of  all  the  debts  and 
obligations"  of  the  old  company. 

Such  a  construction  is  manifestly  absurd.    ' 

These  leases  are  included  in  the  words  "assumption  and 
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payment  of  all  the  debts  and  obligations  of  the  James 
River  and  Kanawha  Company/'  and  the  language  of  the 
sixth  clause  was  never  intended  to  apply  'til  the  expiration 
of  current  contracts. 

Protection  needed  after  eocpiration  of  current  leases. 

The  holders  of  these  leases  had  invested  many  thousands 
of  dollars  in  plants,  buildings  and  machinery,  which,  with- 
out a  continued  supply  of  water,  would  be  almost  or  quite 
valueless.  These  investments  did  need  protection  after  the 
expiration  of  the  current  leases.  • 

The  State  of  Virginia  owned  104,000  out  of  124,000  shares 
of  stock  in  the  James  River  and  Kanawha  Company.  She, 
througli  the  board  of  public  works,  appointed  four  out  of 
seven  directors,  and  in  the  election  of  president  and  two 
out  of  the  other  three  directors,  her  proxies  voted  three- 
fifths  of  the  capital  stock  votes.  The  stockholders,  other 
than  the  State,  elected  one  director.  The  prime  object  of 
the  James  River  and  Kanawha  Company  was  navigation. 
For  these  reasons  an  absolute  right  of  renewal  could  not  be 
granted  lessees,  because  the  time  might  have  come  when 
all  the  water  would  be  needed  for  navigation.  The  lessees, 
at  the  same  time,  had  no  ground  for  apprehension,  because 
the  supply  of  water  was  obliged  to  be  kept  up  and  the 
aflfairs  of  the  company  were  administered  by  a  body  with- 
out personal  interests  and  practically  judicial.  The  change 
by  the  contemplated  sale  from  canal  to  railroad  would  have 
left  these  lessees  at  the  mercy  of  a  company  in  which  the 
State  had  no  interest  and  retained  no  voice.  A  company 
to  which  the  maintenance  of  the  water  supply  was  not  a^ 
necessity.  The  interest  of  the  old  James  River  and  Kana- 
wha Company  in  the  premises,  owned  and  controlled  as  it 
was,  was  an  established  and  well-understood  thing,  and 
experience  had  shown  that  it  could  be  trusted  without  ad- 
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ditional  safeguards  for  the  protection  of  the  lessees.  The 
interest  of  the  railroad  company  (of  any  railroad  company) 
is  an  occnlt,  tangible  thing,  depending  on  the  outside  invest- 
ments of  the  persons,  for  the  time  being,  controlling  a 
majority  of  the  stock.  Experience  generally  has  shown 
that  it  cannot  be  trusted.  Experience  in  this  particular 
instance  is  corroborative. 

This  company  did  not  lose  a  moment  in  its  endeavor  to 
lay  the  hand  of  confiscation  on  private  enterprises  along 
its  line  dependent  on  it  for  water  power.  As  its  first 
move,  it  proposed  to  more  than  double  the  water  rents, 
raising  them  from  seventy  cents  to  two  dollars  per  unit  (p. 
77).  Afterwards  this  demand  was  modified,  and  the  pro- 
posal was  only  to  raise  them  from  seventy  cents  to  one 
dollar  and  a  half  a  unit,  but  as  a  condition  of  this  liberal 
"  proposal,"  it  further  proposed  to  make  the  leases  renewa- 
ble forever  at  periods  of  ten  years,  "  provided,  however, 
that  upon  the  expiration  of  any  of  these  terms  of  ten  years 
the  lessor  shall  have  the  option,  instead  of  renewing  the 
lease,  to  take  the  land,  buildings,  and  improvements  using 
water  under  the  lease,  at  a  fair  valuation,  such  valuation 
to  be  fixed,  if  the  parties  cannot  agree,  by  referees  appointed 
in  the  usual  manner,"  (p.  31.) 

This  effort  to  more  than  double  the  water  rents  is  only 
another  name  for  the  effort  to  secure  an  abnormal  share  of 
the  supposed  profits  of  the  business.  Of  what  value  is  the 
specious  proposal  for  "a  fair  valuation"  by  "referees," 
when  the  property  has  been  saddled  with  a  burden  in  the 
form  of  exhorbitant  water  rents  that  the  business  will  not 
bear? 

With  these  large  investments  of  her  citizens,  dependent 
on  a  great  work  of  public  improvement,  in  which  more 
than  ten  millions  of  public  money  had  been  expended,  and 
with  this  inducement  to  protect  the  investments  of  her  citi- 
zens, made  originally  in  the  faith  of  her  protection,  as  the 
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controlling  owner  of  the  works  on  wliich  they  were  de- 
pendent, the  State  gave  the  canal  and  franchises  to  the 
Richmond  and  Alleghany  Railroad  Company  upon  condi- 
tions. 

It  was  reasonable  that  these  Leases  shovld  he  protected 
after  the  expiration  of  current  Leases, 

We  find  from  section  one,  clause  one,  of  the  act  above 
referred  to,  that  the  "consideration  to  be  paid  and  ren- 
dered" by  the  Richmond  and  Alleghany  Railroad  Company 
was: 

(a)  The  maintenance  of  the  canal  as  a  line  of  commerce 
till  the  railroad  should  be  finished. 

(6)  The  building  and  equipping  of  a  first-class  railroad. 

(c)  "The  performance  of  the  duties  prescribed  by  the 
sixth  clause  of  this  first  section.'^ 

{d)  The  assumption  and  payment  of  the  debts  and  obliga- 
tions of  the  James  River  and  Kanawha  Company. 

The  property  acquired  for  the  above  consideration  had 
cost  over  twelve  millions,  more  than  ten  of  which  was 
public  money,  and  there  were  outstanding  against  it  less 
than  two  millions  of  indebtedness.  This  property  in  the 
main  consisted  of  the  docks  at  Richmond,  the  canal  with 
towing  path,  aqueducts,  etc.,  etc.,  making  the  finest  road- 
bed on  the  continent,  and  having  masonry  unsurpassed  in 
the  world. 

Ijet  us  analyze  the  price  paid  for  this  magnificent  and 
costly  work : 

(a)  The  maintenance  of  the  canal  could  not  have  been  a 
very  serious  burden,  as*  it  could  not  continue  by  the  act 
more  than  two  years,  and  at  the  same  time  yielded  tolls 
and  furnished  the  railroad  company  transportation  facili- 
ties while  building  the  road.  This  item  cannot  be  put  at 
very  high  figures  as  consideration  paid  and  rendered. 
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(6)  The  building  and  equipping  a  railroad  was  the  very 
object  of  the  being  of  the  Richmond  and  Alleghany  Rail- 
road Company.  That  it  should  be  a  firstclass  railroad 
cannot  surely  be  claimed  as  a  large  item  in  the  considera- 
tion paid  and  rendered.  That  it  should  be  equipped  with 
"ample  accommodation  for  passenger  travel  and  freight 
transportation"  one  would  suppose  not  outside  the  intention 
of  any  newly  organized  railroad  company.  Of  the  good 
faith  with  which  this  item  of  consideration  was  actually 
paid  and  rendered,  we  have  rather  a  striking  instance  in 
the  "Car  Trusts,"  which  appear  in  this  record, 

{d)  The  assumption  and  payment  of  the  debts  and  obliga- 
tions of  the  James  River  and  Kanawha  Company.  The 
schedule  attached  to  the  deed  of  fourth  March,  1880,  puts 
these  debts  at  a  grand  total  of  $1,839,262.18.  The  enabling 
act  was  passed  twenty-seventh  February,  1879.  This  act 
required  the  transfer  to  be  consummated  within  one  hun- 
dred and  twenty  days  (p.  67,  §  2).  The  time  passed  without 
the  transfer.  The  new  act  reviving  and  re-entering  the 
former  was  approved  on  the  fourth  of  March,  1880,  and  the 
deed  bears  date  the  same  day.  The  transfer  was  actually 
made  fourth  March,  1880.  Who  can  tell  what  proportion 
of  $1,839,262.18  was,  during  the  intervening  year,  bought  in 
at  a  discount,  or  what  that  discount  was  ?  Even  at  par  it 
is  a  very  modest  contribution  to  the  purchase  price  of 
property  costing  more  than  six  times  that  sum. 

The  obligations  assumed  were  not  burdensome— they  are 
not  scheduled. 

(c)  "The  performance  of  the  duties  prescribed  by  the 
sixth  clause  of  this  first  section." 

This  seems  really,  so  far  as  th0  rendition  by  the  Rich- 
mond and  Alleghany  Railroad  Company  is  concerned,  to 
have  constituted  the  most  important  element  of  the  con- 
sideration. All  the  duties  of  this  sixth  clause  are  admitted 
to  be  perpetual,  save  that  covered  by  the  words,  "all  existing 
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contracts  for  water  privileges  along  the  entire  line  shall  be 
respected  and  maintained  at  rates  not  exceeding  the  present 
rates/'  If  this  was  intended  to  protect  the  fragments  of 
three  years  unexpired  out  of  fifteen-year  leases,  already 
abundantly  secure,  why  should  it  be  made  a  duty,  along 
with  perpetuities,  as  a  part  of  the  ^'  consideration  to  be  paid 
and  rendered  ?  "  If  this  temporary  effect  was  intended,  it 
was  unworthy  the  dignity  of  being  classed  as  a  duty  con- 
stituting part  of  the  most  important  element  of  the  consid- 
eration for  this  great  work  and  property. ,  If  only  these 
fragments  of  leases  were  intended  to  be  protected,  their 
protection  would  have  been  made,  not  a  duty  with  other 
perpetuities,  but  a  mere  condition,  as  well  as  the  observance 
of  the  contract  obligations  of  the  James  River  and  Kanawha 
Company  in  other  respects.  Let  us  examine  the  things 
made  conditions  and  not  considered  of  sufficient  dignity  to 
be  reckoned  as  part  of  the  '^  consideration  to  be  paid  and 
rendered."    We  find : 

1.  The  maintenance  of  the  farm  bridges,  which,  while 
acknowledged  to  be  perpetual,  is  not  a  part  of  the  consid- 
eration.   (CI.  7,  p.  63.) 

2.  The  keeping  open  of  necessary  ditches.    (CI.  7,  p.  63.) 

3.  The  maximum  limit  fixed  for  tolls  for  navigation,  and 
the  limitation  of  the  rights  to  charge  them  to  the  comple- 
tion of  the  railroad.    (CI.  12  and  13,  p.  65.) 

4.  Payment  provided  to  be  made  for  boats  rendered  use- 
less by  the  abandonment  of  the  canal.    (CI.  14,  p.  65.) 

5.  Requirement  to  furnish  facilities  for  crossing  com- 
munities on  the  south  side  of  the  river.  This  is  obviously 
perpetual.    (CI.  16,  p.  66.) 

6.  Requirement  to  provide  and  keep  in  repair  fish-ways 
at  all  dams  not  broken.  This,  too,  is  obviously  perpetual, 
(a.  16,  p.  66.) 

All  or  any  of  these  are  matters  of  as  much  importance  as 
the  unexpired  fragments  of  leases,  in  some  cases  of  more 
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importance,  yet  none  nor  all  of  them  together  are  as  im- 
portant as  a  perpetual  supply  of  water  on  guaranteed  terms 
and  within  a  guaranteed  maximum  rate. 

When  we  come  to  examine  the  text  of  the  sixth  clause, 
we  shall  see  that  it  prescribes  seven  duties  to  be  performed. 
Six  of  these  duties  are  confessedly  perpetual,  and  yet  the 
practical  value  and  benefit  of  four  out  of  the  six  is,  as  we 
shall  see,  absolutely  dependent  on  the  perpetuity  of  the 
seventh,  which  is  denied.  As  a  practical  question,  this 
would  reduce  the  duties  to  two  and  remove  the  bulk  of  this 
element  of  the  "  consideration."  We  say,  therefore,  that 
from  all  the  surrounding  circumstances,  it  was  in  the 
highest  degree  reasonable  and  proper  that  this  protection 
should  be  extended  to  these  lessees  (nfter  the  eaypiration  of 
current  leases.  It  is  the  only  element  of  the  consideration 
that  moves  for  the  benefit  of  a  large  and  widespread  class 
of  the  citizens  whose  money  had  built  the  canal  and  works 
about  to  pass  from  public  to  private  control. 

The  Sixth  Clause  examined  hy  itself. 

The  examination  of  the  sixth  clause  by  itself  shows 
clearly  that  the  legislature  intended  this  protection  of 
lessees  of  water  power,  by  a  maximum  of  rates  and  fixing 
of  terms,  to  be  perpetual. 

(a)  Every  other  duty  prescribed  In  the  sixth  clause  is 
perpetual  and  admitted  so  to  be.  It  is  unreasonable  and 
strained  to  suppose  that  the  legislature  would  interject  and 
interweave  so  temporary  and  evanescent  a  thing  as  the 
unexpired  three  years  of  a  fifteen-year  lease  into  a  clause 
establishing  perpetuities.  It  is  unnatural  for  any  mind, 
filled  with  the  idea  of  framing  provisions  to  last  for  all 
time,  to  pause  between  commas  to  put  in  a  provision  to  last 
for  only  three  years. 

The  provisions  of  this  sixth  clause  are: 
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1.  The  establishment  of  the  present  rate  of  dockage  as  a 
perpetual  maximum. 

2.  That  "all  existing  contracts  for  water  privileges  along 
the  entire  line  shall  be  respected  and  maintained  at  rates 
not  exceeding  the  present  rates." 

3.  The  maintenance  of  the  present  water  supply  of  the 
docks. 

4.  The  maintenance  of  the  present  water  supply  of  the 
canal  along  its  line  from  Bosher's  dam  to  the  tide  water. 

5.  The  maintenance  of  the  present  water  supply  of  the 
canal  along  its  line,  along  the  Lynchburg  level  from  the 
water  works  dam  above  Lynchburg  to  the  first  lock  below 
Lynchburg. 

6.  That  the  railroad  company  shall  not  destroy  or  ob- 
struct, so  as  to  lessen  the  present  water  supply,  the  present 
canal  between  Bosher's  dam  and  tide  water,  or 

7.  Between  the  water  works  dam  above  Lynchburg  and 
the  first  lock  below  Lynchburg. 

The  bulk  of  the  "contracts  for  water  privileges"  are  at 
Lynchburg  and  Richmond.  At  these  two  cities  the  great 
manufacturing  establishments  have  hundreds  of  thousands 
of  dollars  invested.  However  it  may  be  at  Richmond,  at 
Lynchburg  there  is  not  a  single  public  enterprise  of  any 
sort  drawing  water  power  from  that  level.  It  follows  that 
private  enterprises  were  in  the  mind  of  the  legislature 
when  it  required  the  supply  of  water  on  that  level  to  be 
kept  up  and  forbade  it  to  be  diminished.  To  the  real  pro- 
tection of  these  investments,  five  of  the  seven  duties  of  this 
sixth  clause  relate. 

The  first  duty  is  the  maximum  limit  of  dockage.  The 
third  requires  the  continuance  of  the  present  supply  of 
water  for  the  docks.  All  the  rest  are  for  the  protection  of 
the  establishments  dependent  on  the  canal  for  water  power. 
The  last  four  provide  for  the  perpetual  supply  of  water 
undiminished.    The  second  provides  for  the  continuation 
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of  current  contracts  on  the  same  terms  and  at  rates  ''  not 
exceeding  the  present  rates."  If  this  were  not  so,  the  per- 
petuation of  the  supply  of  water  would  be  without  motive 
and  an  idle  mockery.  The  last  four  duties  constitute  a 
guaranty  that  the  second  shall  not  be  valueless.  Without 
the  second  the  last  four  would  be  valueless.  If  the  con- 
tention of  the  appellee  is  right,  what  good  can  the  per- 
petuation of  the  supply  of  water  unobstructed  do  these 
investments?  If  the  railroad  company  can  charge  any 
individual  any  price  it  pleases,  what  sense  is  there  in  the 
requirement  to  perpetually  maintain  the  water  supply? 
We  have  shown  how  completely  unbridled  license,  in  the 
power  to  fix  rates,  puts  these  investments  at  the  mercy  of 
this  company.  Is  it  to  be  supposed  that  the  legislature  had 
no  meaning  in  requiring  the  full  and  unobstructed  supply 
of  water  to  be  maintained  ?  It  will  hardly  be  contended 
that  the  performance  of  these  duties  was  intended  as  a  pro- 
tection and  benefit  to  the  railroad  company.  That  company 
could  safely  be  trusted  to  take  care  of  its  own  interests  in 
the  premises.  It  was  another  interest,  possibly  adverse  to 
the  views  of  the  railroad  company,  that  the  law  was  taking 
care  of  and  protecting,  because  the  company's  interesty  or 
those  of  its  man^gerSy  might  he  adverse  to  it.  Is  it  possi- 
ble that  a  construction  will  be  given  to  this  clause  that 
will  make  that  meaning  of  the  legislature  nugatory?  This 
is  beyond  question  the  effect  of  the  construction  sought  to 
be  imposed  by  the  appellees.  How  completely  are  these 
investments  and  their  owners  in  the  hands  of  the  Richmond 
and  Alleghany  Railroad  Company,  if  it  is  allowed  to  have, 
as  it  claims,  ^<  the  unrestricted  right,  for  the  present  and 
future,  to  charge  for  its  water,  as  against  the  plaintiffs, 
whatever  sum  it  may  see  fit  to  charge; "  if,  as  is  claimed, 
<'  it  is  simply  a  matter  for  treaty  and  contract  between  the 
parties."  Surely  the  next  step  will  be  to  claim  the  "  unre- 
stricted right"  to  " treat"  or  not  as  may  suit  the  purposes 
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of  the  managers  of  the  railroad  company.  Such  a  construc- 
tion gives  to  the  railroad  company  practical  absolution 
from  the  performance  of  five  of  the  seven  "duties  pre- 
scribed by  the  sixth  clause  of  this  first  section."  It  may, 
under  the  construction  of  the  appellees,  arbitrarily  and 
absolutely  refuse  to  let  out  an  ounce  of  water,  in  which 
case  there  would  be  nobody  interested  to  enforce  the  "per- 
formance! "  of  the  last  four  duties,  and  so  they  be  altogether 
pretermitted.  Or  it  may  refuse  to  contract,  except  on 
conditions  wholly  relieving  it  from  the  performance  of 
these  duties.  It  has  already,  as  we  have  seen,  made  the 
giving  of  an  "  option  "  on  the  property  using  water  one  of 
the  essential  conditions  on  which  alone  it  will  "  treat." 

A  construction  that  gives  this  company  the  "  unrestricted 
right "  to  perform  or  not,  as  it  pleases,  five  of  the  seven 
"  duties  prescribed  "  as  an  integral  part  of  the  "  considera- 
tion to  be  paid  and  rendered,"  cannot  be  the  intention  of 
the  legislature.  We  are  satisfied  that  this  court  will  not 
sanction  such  emasculation  of  an  act  of  assembly. 

(b)  Again,  the  language  of  the  sixth  clause  makes  the 
construction  we  claim  for  it  the  only  proper  one :  "  All 
existing  contracts  for  water  privileges  along  the  entire  line 
shall  be  respected  and  maintained  at  rates  not  exceeding 
the  present  rates,  except  in  those  cases  in  which  they  may 
be  cancelled,  or  altered  by  agreement  or  extinguished  by 
condemnation." 

The  rule  is  that  that  construction  must  be  adopted  which 
gives  some  effect  to  each  and  every  word.  "  Every  part  of 
the  writing  must  be  made,  if  possible,  to  take  eflfect,  and 
every  word  of  it  must  be  made  to  operate  in  some  shape  or 
other."  Staples,  J.,  for  the  whole  court  in  Tate  v.  Tate^s 
Eafor,  76  Va.  527. 

If  the  appellees  are  right,  all  of  this  sentence  after  the 
word  ^'respected"  is  insignificant  tautology.  If  the  view 
held  by  the  circuit  court  of  the  city  of  Richmond  is  cor- 
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rect,  not  only  Is  the  act  tautologous,  but  the  whole  of  the 
language  above  quoted  is  unnecessary  and  cumulative  as 
merely  declaratory  of  rights  already  existing  and  perfectly 
secure.  Four  lines,  out  of  seventeen,  prescribing  duties, 
the  performance  of  which  constitute  the  most  important 
element  of  "  consideration,"  are  of  no  more  effect  than  if 
they  had  been  wholly  omitted. 

If  only  the  fragments  of  current  contracts  are  had  in  view 
here,  what  can  possibly  be  the  meaning  of  maintaining 
them  at  ^^  rates  not  exceeding  the  present  redes  f^^  The 
very  rates  themselves  of  the  current  contracts  are  dbso- 
lutely  fixed  hy  the  contracts. 

It  is  confidently  submitted  that  "rates"  not  exceeding 
the  "present  rates,"  can  only  be  rates  that  come  after  the 
present  rates,  and  that  "the  present  rates"  can  only  be  the 
rates  of  existing  contracts  throughout  the  full  time  for 
which  they  were  made. 

We  have  shown  that  the  "existing  contracts"  were  im- 
pregnable even  against  the  assault  of  the  legislature  itself. 
To  provide  that  they  should  be  "respected,"  meaning  for 
the  residue  of  the  period  they  ran  by  their  terms,  would 
have  been  useless  though  declaratory  of  the  legal  effect  of 
these  contracts.  To  provide  that  they,  meaning  the  "ex- 
isting contracts"  for  their  unexpired  terms,  should  be 
"maintained  at  rates  not  exceeding  the  present  rates,"  was 
absured  and  contradictory  of  what  had  just  preceded. 
Respecting  the  unexpired  fragment  of  current  leases  in- 
volves necessarily  the  observance  of  the  "rate"  thereby 
fixed.  Nobody  standing  in  the  shoes  of  the  lessor  could 
"respect"  that  contract  and  change  the  rate,  even  if  the 
power  to  do  so  existed.  We  do  not  consider  any  change 
assented  to  by  the  lessee,  because  that  takes  the  case  at 
once  out  of  the  statute.  ^^  Modus  et  converUio  vincunt 
legem!^ 
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The  Sixth  Clause  examined  with  the  rest  of  the  Act. 

A  careful  examination  of  the  enabling  act  shows  that 
everything  mentioned  in  it^  by  its  nature  capable  of  being 
made  a  perpetual  duty^  is  so  made. 

The  legislature  was  careful  to  perpetuate  those  things 
that  the  James  River  and  Kanawha  Company  would,  from 
its  nature,  have  continued  indefinitely.  The  legislature 
was  thus  providing  that  as  a  return  for  the  property,  hav- 
ing cost  so  much  of  public  treasure,  as  many  of  the  citizens 
as  possible  should  be  protected  in  the  enjoyment  of  facili- 
ties the  former  company  would  not  have  disturbed. 

Reading  the  act  carefully  as  we  can,  we  find  the  follow- 
ing to  be  all  the  duties  capable  of  being  made  perpetual : 

(a)  The  maximum  rate  of  dockage.    (CI.  6.) 

(6)  The  duty  that  "  all  existing  contracts  for  water  privi- 
leges along  the  entire  line  shall  be  respected  and  main- 
tained at  rates  not  exceeding  the  present  rates.''    (CI.  6.) 

(c)  The  maintenance  of  the  water  supply  of  the  docks. 
(CI.  6.) 

{d)  The  maintenance  of  the  supply  of  water  at  Richmond. 
(CI.  6.) 

(e)  The  maintenance  of  the  supply  of  water  at  Lynch- 
burg.   (CI.  6.) 

{/)  The  duty  not  to  destroy  or  obstruct  the  present  canal 
at  Richmond.    (CI.  6.) 

(g)  The  duty  not  to  destroy  or  obstruct  the  present  canal 
at  Lynchburg.    (CI.  6.) 

(h)  The  maintenance  of  farm  bridges.    (CI.  7.) 

(/)  The  keeping  open  necessary  ditches.    (CI.  7.) 

(J)  The  duty  to  make  bridges  or  fills  where  the  streets 
of  any  town  cross  the  canal  and  keep  the  same  in  repair. 

(a.  7.) 

(*)  The  proviso  that  after  the  railroad  is  completed  the 
company  shall  not  charge  tolls  for  navigation,  but  may 
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charge  rents  for  water  power  as  now  provided  by  law. 
(CI.  12.) 

(Z)  The  duty  to  furnish  facilities  for  crossing,  equal  to 
those  furnished  by  James  River  and  Kanawha  Company, 
to  the  people  on  the  south  side  of  the  James  river.    (CI.  15.) 

{m)  The  duty  to  build  and  keep  in  repair  fish  ladders  at 
all  dams.    (CI.  16.) 

(7i)  The  duty  to  drain  the  canal  bed  as  fast  as  it  is  aban- 
doned.   (Section  7.) 

Here  then  are  fourteen  things  required  to  be  done  by  the 
Richmond  and  Alleghany  Railroad  Company,  each  of  them 
in  its  nature  capable  of  being  made  a  perpetual  duty.  As 
to  thirteen  of  them,  there  is  no  question  that  the  obliga- 
tion of  observance  is  perpetual.  The  only  question  raised 
is  as  to  the  second  (6)  above.  There  is  no  other  thing  re- 
quired to  be  done  by  this  company,  that  is  in  its  nature 
capable  of  perpetuity,  save  these  fourteen.  Can  any  sound 
reason  be  conceived  why  thirteen  of  these  should  be  per- 
petual and  the  other  not? 

Several  of  these  things  are  matters  of  very  great  im- 
portance to  persons  along  the  line,  as  the  maintenance  of 
farm  bridges,  the  furnishing  facilities  for  crossing  the 
river  to  persons  on  the  south  side.  These  are  protected  by 
simple  provisos.  The  obligation  that  ''all  existing  con- 
tracts for  water  privileges  shall  be  respected  and  main- 
tained at  rates  not  exceeding  the  present  rates,"  is  not  only 
erected  into  an  important  element  of  the  "  consideration  to 
be  paid  and  rendered,"  but  is  also  in  the  seventh  clause  so 
'  far  further  exalted,  along  with  the  other  duties  of  clause 
six,  that  the  "performance"  of  these  seven  "duties"  shall 
be  the  only  continuing  thing  to  be  done  by  the  Richmond 
and  Allegany  Railroad  Company  as  "  a  sufficient  compli- 
ance with  all  the  conditions  on  which  the  franchises  of  the 
James  River  and  Kanawha  Company  were  heretofore 
granted  to  it  hy  the  State  of  Virginia,^^  and  yet  we  are 
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told  that  this  sixth  clause  is  to  be  so  construed  that  one- 
fourth  of  it  in  quantity — four  out  of  seventeen  lines — devoted 
to  the  description  of  one  out  of  seven  duties,  is  tautologous 
surplusage.  That  this  sixth  clause  is  to  be  so  construed 
that  five  of  the  seven  duties  considered  by  the  legislature 
of  such  high  import  are  to  be  left  to  the  caprice  of  this 
company  with  the  <' unrestricted  righf  to  do  as  it  pleases 
in  the  discharge  of  them.  That  this  company  is  to  have 
the  '^unrestricted  right''  to  do  as  it  pleases,  because  it  has 
the  "unrestricted"  power,  if  the  circuit  court  of  Richmond 
is  sustained.  And  this,  too,  in  the  discharge  of  five  out  of 
seven  duties  described  in  a  clause  of  seventeen  lines 
whereof  less  than  five  are  devoted  to  the  description  of  the 
two  duties  and  more  than  twelve  lines  to  the  other  five. 
These  duties  are  nowhere  separated  in  the  act.  No  dis- 
tinction is  drawn  between  them.  Whenever  mentioned 
they  are  described  as  "the  duties  prescribed  by  the  sixth 
■clause."  They  all  really  stand  on  the  same  footing.  They 
all  together  constitute  part  of  the  "consideration"  for 
property  that  cost  millions. 

The  whole  act  shows  the  solicitude  of  the  legislature  to 
secure  for  the  people  of  the  State,  or  as  many  of  them  as 
possible,  some  substantial  benefit  by  way  of  consideration 
for,  or  condition  on,  which  this  public  work  was  turned 
over  to  this  company. 

The  act  throughout,  and  especially  in  this  sixth  clause, 
shows  an  anxious  purpose  on  the  part  of  the  legislature  to 
protect  aU  existing  interests  against  the  contingencies 
incident  to  the  change  of  ownership  of  the  canal  property, 
down  to  the  old  boats,  salaries,  wages,  and  attorneys'  fees. 

The  Claim  of  the  Appellees  Examined, 

The  extent  of  the  claim  set  up  by  the  Richmond  and 
Alleghany  Railroad  and  the  other  appellees,  at  once  de- 
VoL.  Lxxxiir— 24 
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monstrates  the  imperions  necessity  for  the  protection  we 
claim  under  the  sixth  clause^  and  the  impropriety  of  the 
construction  given  by  the  circuit  court  of  the  city  of  Rich- 
mond. 

Referring  to  the  record,  page  96,  (page  60  of  "  Exhibit 
XX  "),  we  see  that  the  Richmond  and  Alleghany  Railrqad 
Company  claims  for  itself  the  absolute  and  arbitrary  power 
of  confiscation  of  every  dollar  invested  in  improvements 
dependent  for  water  supply  on  the  works  of  the  James 
River  and  Kanawha  Company  for  more  than  two  hundred 
miles  along  James  river.  To  use  its  own  language,  it 
claims  that  the  sixth  clause  must  be  so  construed  '^  that  it 
has  the  unrestricted  right,  for  the  present  and  future,  to 
charge  for  its  water,  as  against  the  plaintiffs,  whatever  sum 
it  may  see  fit  to  charge.  It  is  simply  a  matter  for  treaty 
and  contract  between  the  parties."  This  claim  covers  not 
only  the  *'  unrestricted  right  to  charge  what  it  may  see  fit 
to  charge,"  but  also  to  lay  any  conditions  it  may  see  fit  to 
lay,  upon  the  use  of  water.  If  its  prices  and  conditions, — 
even  though  they  amount  to  practical  confiscation  of  tens 
or  hundreds  of  thousands  of  dollars  invested  in  plant  and 
good  will, — if  its  conditions,  whatever  they  be,  do  not  suit 
the  party  desiring  continued  water  power,  he  need  not 
"  treat."  What  investments  have  been  made  on  the  faith 
of  a  continuous  supply  of  water  at  reasonable  rates  and  on 
reasonable  terms,  and  what  ruin  may  ensue  from  disre- 
garding them  are  not  matters  that  concern  this  company. 
It  ignores  the  fact  that  it  is  the  custodian  of  a  double 
franchise,  and  amenable  to  the  courts  and  the  law  for  the 
use  of  them  both.  It  ignores  the  fact  that  the  right  to 
dam  up  the  waters  of  the  largest  river  in  the  State  and  let 
to  farm  the  power  thereby  made  available,  is  in  itself  a 
franchise,  and  as  such  must  be  reasonably  administered. 
It  ignores  the  fact  that  its  very  existence  is  a  franchise 
granted  by  the  sovereign,  and  that  it  is  bound  to  exercise 
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every  x>ower  it  possesses  in  a  reasonable  manner ;  that,  as 
a  matter  of  law  and  fact,  it  has  no  "  unrestricted  righV^ 
All  these  this  company  has  put  behind  it  as  unworthy  to 
be  considered.  The  claims  that  it  is  here  asserting  are 
contrary  to  the  fundamental  law  of  the  land.  At  the  least,, 
they  demonstrate  the  necessity  there  was  that  the  legisla- 
ture should  restrict  the  capacity  of  the  company,  and  the 
wisdom  of  doing  so,  to  the  extent  for  which  we  contend. 

An  afftrmance  of  the  circuit  court  of  the  city  of  Rich- 
mond will  be  claimed  by  the  appellees  to  be  an  adjudica- 
tion of  their  claims  in  the  broadest  language  in  which  they 
are  made.  It  may,  therefore,  even  give  trouble  that  lesseea 
would  not  otherwise  have  had  in  protecting  themselves 
under  the  general  common  law  against  unreasonable  ex- 
actions. While  that  general  common  law  affords  a  theo- 
retical remedy,  its  practical  application  is  a  matter  of 
exceeding  great  difficulty.  In  this  case  the  legislature  has, 
we  think,  established  a  rule  simple  to  be  understood,  easy 
to  be  applied.  Every  "  existing  contract ''  at  the  owner's 
option  is  perpetuated  as  to  its  conditions  and  at  rates  that 
may  be  agreed  on,  "  not  exceeding  the  present  rates."  The 
claims  set  up  by  the  appellees  show  the  wisdom  as  well  as 
the  necessity  for  the  protection  thus  afforded. 

On  page  31 :  There  is  no  hardship  on  the  company  in- 
volved in  our  contention.  They  may  realize  a  less  income 
from  water  rents  than  if  they  were  permitted  to  charge 
"all  the  business  will  bear,"  which  is  the  railroad  rule. 
But  this  would  be  more  than  made  up  infreigJUs  fur- 
nished by  prosperous  manufacturing  establishments.  A 
sound  policy  would  seem  to  indicate  what  the  canal  com- 
pany did  to  be  wise.  A  departure  from  it  suggests  some 
other  motive  than  mere  increase  of  income.  They  suggest 
the  burden  of  keeping  up  these  levels.  It  is  trifling.  But 
if  it  was  as  great  as  it  is  actually  small,  one  sufficient  reply 
is,  "  Those  are  the  terms  on  which  you  were  permitted  to 
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get  all  this  property,"  and  you  accepted  them.  There  may 
be  other  mills  where  the  rents  are  not  equal  to  the  expense. 
Be  it  so.  The  act  is  fair,  and  protects  the  company  as  well 
as  the  citizen.  You  may  "  cancel  them  by  agreement,  or 
extinguish  them  by  condemnation."  The  legislature  in- 
tended that  the  owners  should  not  be  slaughtered ;  that 
existing  and  developed  interests  should  be  maintained.  If 
their  sacrifice  is  necessary  to  the  company  for  the  public 
good,  the  company  can  condemn  them,  paying  "just  com- 
pensation." If  not  necessary^  but  expedient  to  prevent  a 
constant  expense,  if  they  cannot  be  condemned,  they  can 
be  "  cancelled  by  agreement,"  if  the  company  chooses  to 
buy  them  up.  But  it  was  not  contemplated  that  either  of 
these  things  would  occur  at  Richmond  and  Lynchburg.  At 
those  points  the  company  is  perpetually  to  keep  the  levels 
open,  the  supply  of  water  the  same  as  it  then  was,  and  is 
forbidden  to  obstruct  or  diminish  it. 

Conclvsion. 

We  think  that  we  have  established  each  of  these  propo- 
sitions : 

1.  That  the  unexpired  fragments  of  current  leases  needed 
no  protection  at  the  hands  of  the  legislature. 

2.  That  ample  protection  is  given  these  unexpired  frag- 
ments by  section  1,  clause  1. 

3.  That  it  cannot  be  maintained  that  the  language  of  both 
the  first  clause  and  the  sixth  clause  of  the  first  section  re- 
lates to  the  fragments  of  current  contracts,  because  that 
would  be  to  make  the  same  thing  enter  twice  as  a  part  of 
the  consideration. 

4.  That  the  owners  of  investments  in  manufacturing  en- 
terprises needed  sorely  protection  after  the  expiration  of 
their  current  leases. 

5.  That  under  all  the   circumstances  surrounding  the 
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existence  of  the  James  River  and  Kanawha  Company,  and 
the  transfer  of  its  property,  rights  and  franchises  to  the 
Richmond  and  Alleghany  Railroad  Company,  it  was  emi- 
nently reasonable  that  protection  should  be  given  owners 
of  investments  in  manufacturing  industries  after  the  expi- 
ration of  their  current  leases. 

6.  That  the  legislature  did  protect  these  persons  and  their 
property  by  providing  in  the  sixth  clause  what  would  take 
the  place  of  a  covenant  to  renew  perpetually,  at  the  lessees 
option,  subject  to  a  variation  of  rates,  the  current  rates  being 
established  as  a  perpetual  maximum. 

(a)  Because  that  construction  alone  gives  some  effect  ta 
every  word  of  the  clause. 

{b)  Because  the  fragments  of  leases  needing  no  protection,, 
the  language,  sought  by  the  appellees  to  be  applied  to  them, 
is  useless  and  tautologous,  when  thus  restricted,  i.  e,,  re- 
ceives no  effect. 

(c)  Because  so  insignificant  a  thing  as  a  three-years  frag- 
ment of  a  fifteen-year  leasQ,  is  not  of  a  character  to  be  part 
of  the  consideration  for  the  enormous  values  passing,  and 
to  so  include  it  would  be  out  of  keeping  with  everything 
surrounding  the  transaction. 

(d)  Because  there  is  no  other  duty,  obligation  or  proviso 
in  the  enabling  act,  proper  and  capable  of  being  made  per- 
petual, that  is  not  erected  into  a  perpetuity  and  no  valid 
distinction  can  be  drawn,  or  sufficient  reason  assigned,  for 
making  this  an  exception. 

(e)  Because  all  the  facts  surrounding  the  transaction  show 
that  the  legislature  was  striving  to  secure  as  large  a  return, 
either  as  conditions  or  as  consideration,  as  it  could  for  the 
great  values  passing,  and  being  unable  to  realize  a  pecuniary 
price,  stipulated  for  benefits  for  as  great  a  number  of  citi- 
zens as  possible,  and  to  last  as  long  as  possible,  so  as,  if 
possible,  not  to  leave  anybody  worse  off  than  if  the  James^ 
Biver  and  Kanawha  Company  had  continued  perpetually. 
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{/)  Because  our  construction  is  consistent  with  every- 
thing in  the  act  and  deed,  while  that  sought  to  be  imposed 
by  the  appellees  practically  nullifies  five-sevenths  of  the 
sixth  clause. 

(ff)  Because  the  construction  sought  to  be  established  by 
the  appellees  would,  under  the  claims  put  forwaxd,  give  to 
this  company  and  its  successors  powers  contrary  to  the 
fundamental  principles  of  jurisprudence,  and  such  an  intent 
is  not  to  be  imputed  to  the  legislature,  if  there  be  any  other 
reasonable  construction  that  may  be  given. 

We  therefore  ask  that  the  decree  of  the  circuit  court  of  the 
city  of  Richmond  be  reversed  and  annulled,  and  that  this 
court  enter  such  decree  as  that  court  ought  to  have  entered, 
and  establish  the  rights  of  the  appellants  as  claimed. 

W.  W.  Gordon^  Christian  &  Christian^  KirJcpairick  & 
Blackford^  and  Johnston^  Williams  &  BouLv^are^  for  the 
appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  between  the  appellants  and  the 
receivers  of  the  Richmond  and  Alleghany  Railroad  Com- 
pany. The  former  are  the  owners  and  operators  of  an 
extensive  fiouring  mill  in  the  city  of  Lynchburg,  situate 
on  what  is  known  as  "  the  Lynchburg  level."  And  for  a 
number  of  years  they  were  lessees  of  certain  water  privi- 
leges, for  the  operation  of  their  mill,  from  the  James 
River  and  Kanawha  Canal  Company.  On  the  first  of  Oc- 
tober, 1876,  they  entered  into  a  new  lease  with  the  canal 
company  for  a  water  supply,  at  a  stipulated  and  established 
rate,  which  by  its  terms  was  to  continue  until  the  first  of 
July,  1883. 

On  the  fourth  of  March,  1880,  the  property  and  fran- 
chises of  the  James  River  and  Kanawha  Company  were 


Hurt  &  Son  v.  Myers  and  Axtell,  Receivers.      191 
opinion. 

sold  and  conveyed  to  the  Richmond  and  Alleghany  Rail- 
road Ctompany,  pursuant  to  authority  conferred  by  the  act 
of  assembly,  approved  February  27,  1879.  (Acts  1878-79, 
p.  118  et  seq.)  And  by  a  decree  of  the  court  below,  entered 
in  the  suit  of  Bocock  and  Green,  trustees,  against  The 
Richmond  and  Alleghany  Railroad  Company,  in  June,  1883, 
the  property,  franchises,  etc.,  of  the  last  mentioned  com- 
pany were  placed  in  the  hands  of  the  above  mentioned 
receivers,  who  have  since  operated  the  road  under  the 
control  of  the  court. 

After  the  expiration  of  their  lease  above  mentioned,  the 
appellants  were  notified  by  the  said  receivers  of  their 
resolution  to  charge  thereafter  increased  rates  for  the  water 
privileges  theretofore  leased  by  the  appellants,  whereupon 
the  latter  denied  the  right  of  the  receivers  to  do  so ;  and 
to  settle  the  question  in  dispute,  a  petition  was  filed  in  the 
court  below  by  the  receivers,  to  which  the  appellants  and 
others  in  like  case  with  them  were  made  defendants.  The 
circuit  court  decided  in  favor  of  the  receivers,  whereupon 
this  appeal  was  taken. 

The  case  turns  upon  the  true  construction  of  the  sixth 
clause  of  the  first  section  of  the  act  above  mentioned, 
which  is  as  follows : 

*•  Sixth.  It  is  hereby  provided  that  the  rate  of  dockage 
at  Richmond  shall  not  exceed  the  rate  at  present  estab- 
lished by  the  James  River  and  Kanawha  Company,  and 
all  existing  contracts  for  water  privileges  along  the  entire 
line  shall  be  respected  and  maintained  at  rates  not  exceed- 
ing the  present  rates,  except  in  those  cases  in  which  they 
may  be  cancelled  or  altered  by  agreement,  or  extinguished 
by  condemnation.  It  shall  be  the  duty  of  the  Richmond 
and  Alleghany  Railroad  Company  to  maintain  the  present 
water  supply  of  the  docks,  and  of  the  canal,  along  its  line, 
between  Bosher's  dam  and  tide-water,  and  along  the 
Lynchburg  level  between  the  water-works  dam  (which 
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shall  be  preserved)  above  Lynchbarg ;  and  in  the  construc- 
tion of  its  railroad  it  shall  not  so  destroy  or  obstruct  the 
present  canal  between  Bosher's  dam  and  tide-water,  or 
between  the  water-works  dam  above  Lynchburg  and  the 
first  lock  below  Lynchburg,  as  to  lessen  the  present  supply 
of  water.'' 

The  claim  of  the  appellants  is,  that  these  provisions  of 
the  statute  make  perpetual,  at  the  option  of  the  lessees,  all 
contracts  for  water  privileges  in  existence  at  the  time  the 
statute  was  passed.  And  in  support  of  this  view  an  elabo- 
rate argument  has  been  submitted,  much  of  which,  had  it 
been  addressed  to  the  legislature  when  the  act  was  under 
consideration  by  that  body,  would  doubtless  have  had 
great  weight,  but  which  loses  its  force  when  addressed  to 
us,  whose  province  it  is  simply  to  construe  the  statute  as 
it  was  passed. 

The  decree  is  clearly  right.  The  language  in  question  is 
plain  and  unambiguous,  and  we  have  neither  power  to 
change  it,  nor  a  doubt  as  to  its  construction.  It  is  not 
enacted  that  all  existing  water  privileges  shall  be  contin- 
ued as  they  are;  but  that  "all  existing  contracts  for  water 
privileges  ♦  *  shall  be  respected  and  maintained  at  rates 
not  exceeding  the  present  rates,''  which  means  contracts 
executed,  and  binding  on  both  sides,  not  future  contracts, 
and  still  less  contracts  to  be  indefinitely  continued  at  the 
option  of  the  lessees.  The  evident  purpose  of  the  legisla- 
ture was,  by  special  enactment,  to  protect  existing  con- 
tracts for  water  privileges  which  had  been  entered  into 
with  the  canal  company,  but  not,  in  doing  so,  to  impose 
upon  the  railroad  company,  as  its  successor,  greater  obliga- 
tions in  respect  thereto  than  the  canal  company  had 
assumed.  Therefore,  such  contracts,  which  by  their  terms 
were  not  renewable  as  against  the  canal  company,  bec^ime 
none  the  more  so  as  against  the  railroad  company.    Li 
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other  wordSy  they  were  not  affected  by  the  transfer  of  the 
proi)erty  and  franchises  of  the  canal  company  to  the  rail- 
road company.  It  is  true  that  such  contracts  were  already 
protected  against  impairment  by  both  State  and  federal 
laWj  bat  that  cannot  change  the  language  of  the  statute^ 
or  extend  its  operation  to  matters  not  embraced  within  its 
terms. 

In  respect  to  dockage  at  Richmond,  the  language  is 
explicit,  that  the  rate  shall  not  exceed  the  rate  established 
by  the  James  River  and  Kanawha  Company,  at  the  date  of 
the  passage  of  the  act.  But  the  language,  immediately 
following,  in  respect  to  water  rates,  is  different.  These 
the  company  is  not  forbidden  to  increase,  except  only 
where  to  do  so  would  violate  ^^  existing  coniTeiCts."  This 
difference  in  phraseology  is  significant,  and  shows  that  the 
legislature  intended  to  leave  the  matter  of  water  rates  a 
subject  of  contract  between  the  parties,  after  then  "exist- 
ing contracts'^  had  expired. 

Nor  is  the  case  affected  by  the  provision  requiring  the 
railroad  company  to  maintain  its  water  supply  at  Rich- 
mond and  at  Lynchburg.  The  provision  was  undoubtedly 
Inserted  in  the  interest  of  the  manufacturing  establish- 
ments in  and  near  those  cities,  which  were  dependent  for 
their  water  supply  on  the  canal  company;  but  this  require- 
ment is  a  very  different  thing  from  requiring  the  company 
to  furnish  water  for  all  time  to  come,  if  the  lessees  choose 
to  continue  to  take  it,  at  rates  not  exceeding  those  charged 
at  the  time  the  act  took  effect.  In  short,  as  was  well  said 
by  counsel  for  appellees,  to  reverse  the  decree  would  be  to 
hold,  in  effect,  that  the  statute  not  only  requires  existing 
contracts  to  be  respected  and  maintained,  but  imposes  an 
obligation  on  one  side  only  to  make  other  and  additional 
contracts,  which  did  not  exist,  which  the  canal  company 
was  not  bound  to  make,  which  the  water-taker  may  at  his 
Vol.  Lxxxm — 25 
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pleasure  refuse  to  make,  and  the  terms  of  whioh,  even  on 
the  appellants'  own  construction  of  the  statute^  are  wholly 
undefined,  save  only  as  to  the  maximum  of  rates  which 
may  be  charged.    The  decree  is  affirmed. 

Decree  affirmed. 
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S.  &  R.  R.  R.  Co.  V.  Supervisors  of  Norfolk  County. 
April  21st,  1887. 

1.  Taxation — Railroad  companies— Charter. — Property  of  a  railroad  com- 

pany is  taxable  like  all  other  property  unless  exempted  by  its  charter. 

2.  Idem— Gw<?  at  ^ar.— Charter  of  P.  &  R.  R.  R.  Co.  in  1832,  exempted 

its  property  from  taxation,  which  exemption  was  not  to  be  taken  away 
without  its  consent.  Under  act  of  March  llth,  1837,  the  company 
accepted  benefits  from  the  legislature  on  condition  that  it  reserved  the 
right,  when  it  should  be  deemed  proper,  to  levy  a  tax  on  the  com- 
pany's property.  Under  act  of  March  10th,  1847,  that  company  was 
succeeded  by  the  S.  &  R.  R.  R.  Co.  in  all  its  privileges  and  obligations. 
By  act  of  July  25th,  1880,  the  board  of  supervisors  was  empowered  to 
levy  a  tax  for  county  purposes  upon  any  railroad  running  through  its 
county,  and  the  basis  of  assessment  was  specified.  As  so  empowered, 
the  supervisors  of  Norfolk  county  levied  such  tax  on  the  S.  &  R.  Rail- 
road, against  which  that  company  claimed  exemption  under  the 
■charter  of  its  predecessor. 
Hsld: 

The  S.  &  R.  R.  R.  Co.  is  liable  to  the  tax. 

Appeal  from  decree  of  circuit  court  of  Norfolk  county, 
entered  January  2d,  1886,  in  an  Injunction  suit  wherein 
The  Seaboard  and  Roanoke  Railroad  Company  was  plain- 
tiff, and  the  board  of  supervisors  of  Norfolk  county  and 
George  A.  Wilson,  treasurer,  and  B.  F.  Adams,  deputy 
treasurer  of  said  county,  were  defendants.  The  object  of 
the  injunction  was  to  restrain  the  treasurer  from  selling 
property  of  the  plaintiff  levied  on  for  taxes  assessed  by 
the  said  board  for  county  and  school  purposes  for  the  year 
1881.  The  circuit  court  dissolved  the  injunction  with  costs 
to  the  defendants.  The  plaintiff  obtained  an  appeal  and 
supersedeas.    Opinion  states  the  case. 
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WaZke  &  Oldy  for  the  appellant. 
J.  F.  Crockery  for  the  appellees. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  question  involved  in  the  case  is  the  power  of  the 
appellee,  the  board  of  supervisors  of  Norfolk  county,  to  tax 
the  appellant  company,  the  Seaboard  &  Roanoke  Railroad 
Company.  The  general  assembly  of  Virginia  passed  an  act 
which  was  approved  March  1 3, 1877,  (Acts  1876-77,  p.  138,)  by 
which  it  is  provided  that  every  railroad  company  not  ex- 
empted by  virtue  of  its  charter  from  taxation  shall  be  taxed,, 
and  the  act  prescribes  how  the  property  of  the  same  shall 
be  assessed  and  taxed  for  State  purposes.  By  an  act  passed 
July  25,  1880,  (Acts  1879-80,  p.  82,)  it  is  provided  that  the 
board  of  supervisors  of  any  county  should  levy  a  tax  for- 
county  purposes  upon  any  railroad  passing  through  such 
county,  the  same  to  be  based  upon  the  assessment  per  mile 
of  the  same  property  made  for  State  purposes,  and  also  that 
a  tax  shall  be  laid  upon  the  depots,  depot  grounds  and  lots„ 
station  buildings,  and  other  real  estate  of  a  railroad  which 
passes  through  such  county. 

Accordingly  the  appellee  levied  a  tax  for  county  purposes 
upon  the  appellant  company  for  the  year  1881.  The  appel- 
lant  company  refused  to  pay  the  taxes  assessed  against  it, 
and  the  treasurer  of  the  county  levied  upon  the  cars  of  the 
said  company,  whereupon  the  said  railroad  company  sued 
out  an  injunction  from  the  circuit  court  of  the  county  to 
enjoin  and  restrain  the  sale  under  the  levy  upon  the  ground 
that  the  said  railroad  company  was  exempt  from  taxation  by 
virtue  of  its  charter.  The  injunction  having  been  awarded,, 
upon  the  hearing  was  dissolved,  and  the  railroad  company 
appealed  to  this  court. 

The  property  of  this  company  is  liable  to  be  taxed  for 
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State  and  county  purposes  in  like  manner  as  all  other  nn- 
ezempted  property  in  the  State,  unless  the  said  company 
can  maintain  its  pretension  that  it  is  exempt  from  taxation 
by  reason  of  its  chartered  exemption.  The  Portsmouth  & 
Roanoke  Railroad  Company,  of  which  the  appellant  com- 
pany is  the  successor,  was  chartered  in  March,  1832 ;  and  its 
charter  provided  for  an  exemption  from  any  public  charge  or 
tax  whatever.  This  exemption  was  not  to  be  taken  away  from 
the  company  without  its  consent.  By  an  act  passed  March 
14, 1837,  (Acts  1836-37,  p.  125,)  certain  benefits  were  granted 
to  the  said  Portsmouth  &  Roanoke  Company,  and,  if  the 
said  company  accepted  these,  the  chartered  exemption  was 
taken  aWay.  This  act  the  company  refused  to  accept,  and 
so,  on  June  23,  1837,  (Acts  183(5-37,  Extra  Sess.  p.  7,)  this 
act  was  amended  so  as  not  to  revoke  the  chartered  exemp- 
tion by  the  terms  of  that  act,  but  the  legislature  reserved 
the  right  hereafter,  when  it  should  be  deemed  proper,  to 
levy  a  tax,  etc.,  on  the  company's  property. 

By  an  act  passed  March  31,  1838,  (Acts  1838,  p.  103,)  the 
board  of  public  works  was  authorized  to  loan  a  certain  sum 
of  money  to  the  company,  which  if  it  accepted,  then  the 
comi)any  should  come  under  and  be  subject  to  the  provis- 
ions of  an  act  passed  March  11, 1837,  (Acts  1836-37,  p.  101,) 
known  as  the  '^ General  Railroad  Law;"  that  is,  that  this 
comi)any  should  come  into  the  class  of  railroads  chartered 
under  the  general  railroad  law  which  held  repealable 
charters;  for  by  the  thirty-fifth  section  of  that  act  it  is 
provided  that  "any  part  of  any  charter  or  act  of  incorpora- 
tion granted  agreeably  to  the  provisions  of  this  act  shall 
be  subject  to  be  altered,  amended,  or  modified  by  any 
future  legislation  as  to  them  shall  seem  proper,"  except 
that  the  toll  rates  and  the  rights  of  property  should  be  re- 
spected. On  the  twenty-fifth  of  February,  1846,  (Acts 
1845-46,  p.  90,)  the  sale  of  the  said  railroad  was  provided 
for  to  the  appellant  company.    But  under  that  act,  as  was 
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authorized  under  certain  circumstances,  the  board  of  public 
works  of  the  State  became  the  purchaser.  By  the  act  of 
March  10,  1847,  (Acts  1846-47,  p.  105,)  the  board  of  public 
works  was  authorized  to  lease  or  sell  the  said  road,  and  on 
the  twenty-eighth  of  June,  1847,  the  same  was  sold  to  the 
trustees  of  the  town  of  Portsmouth,  and  on  the  fifth  of  July 
following,  the  said  trustees  sold  the  said  road  to  the  appel- 
lant company.  By  the  terms  of  the  preceding  act  of  Feb- 
ruary 25,  1846,  it  was  provided  that  "  the  purchasers  ipsa 
factOy  by  the  purchase,  shall  become  a  body  politic  and 
corporate  by  the  name  and  style  of  the  Seaboard  and  Roa- 
noke Railroad  Company,  and  shall  hold,  use,  enjoy,  and 
employ  the  road  and  all  thp  other  property  and  eflFects,  of 
every  nature  and  kind  as  aforesaid,  of  the  present  com- 
pany, with  all  the  rights,  franchises,  privileges,  and 
immunities  granted  to  and  conferred  upon  it  at  any  time 
heretofore  by  this  State,  and  the  State  of  North  Carolina, 
in  as  ample  a  manner  as  the  legislature  of  this  State  cd.n 
confer  them,  subject  in  all  respects  and  in  all  things  to  all 
the  duties,  regulations,  and  penalties  required,  prescribed, 
and  enjoined  by  any  law  or  laws  now  in  force  respecting^ 
the  present  company ;''  and  subject  to  the  general  railroad 
law  cited  above. 

The  appellant,  having  become  the  successor  of  the  old 
company  under  the  foregoing  act,  became  entitled  to  all 
the  franchises  and  immunities  which  the  old  company 
enjoyed  and  held  at  the  time  of  the  transfer,  and  subject 
to  the  same  regulations  prescribed  by  existing  laws.  The 
appellant  company  claims  that  this  transfer  carried  with 
it  all  the  grants  made  to  the  old  railroad,  whether  repealed 
or  not,  and  however  modified,  and  thus  remitted  it  to  its 
original  chartered  privilege  of  exemption  from  taxation. 
The  effect  of  this  contention  is  that  the  new  comi)any  can 
claim  such  enactments  in  the  past  as  it  may  select,  and 
reject  others ;  that  is,  keep  the  chartered  exemption  from 
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taxation,  and  also  the  benefits  conferred  by  the  legislature 
and  accepted  by  it  in  lieu  of  this  chartered  privilege.  We 
cannot  see  any  foundation  whatever  for  this  contention. 
The  object  and  plain  effect  of  the  charter  granted  the  new 
company  was  to  transfer  to  it  the  old  charter, — the  old 
charter  as  it  was  in  the  day  of  the  transfer,  with  all  the 
rights  it  had  at  any  time  acquired  and  still  had.  It  would 
be  most  inconsistent  and  irrational  to  so  construe  this  act 
as  to  revive  numerous  contradictory  enactments,  one  over- 
ruling another. 

The  law  clearly  put  the  old  company  out,  and  the  new 
company  into  existence,  one  taking  the  place  of  the  other 
completely  and  in  all  respects.  The  effect  therefore  is  that 
the  new  company,  the  appellant  here,  fell  into  its  place, 
like  the  old  company,  in  the  class  of  railroads  holding 
repealable  charters, — charters  liable  to  be  altered,  amended, 
and  modified  at  any  time  at  the  pleasure  of  the  legislature. 
And  by  the  terms  of  the  act  of  June  23,  1837,  supra,  the 
general  assembly  of  Virginia  reserved  the  right  to  levy  a 
tax  on  the  property,  etc.,  of  this  company.  This  has  been 
done  by  the  act  of  March  13,  1877,  as  to  the  state  taxes, 
and  by  the  act  of  July  25,  1880,  as  to  county  taxes,  both 
cited  above. 

We  think,  therefore,  that  the  decree  of  the  circuit  court 
of  Norfolk  county  was  plainly  right,  and  must  be  affirmed. 

HiNTON,  J.,  concurred  in  the  result. 

Richardson,  J.,  dissented. 

D£CR£E   AFFIRMED. 


200       Wallee^s  Adm^r  v.  Catlett's  Ex'oes  and  als. 

Syllabus — Statement — Opinion . 


mtUmmL 

Waller^s  Adm'r  v.  Catlett's  Ex'ors  and  als. 

Mav  12th,  1887. 

Wills — Bequest  to  mother  and  children^  Construction, — Money  was  be- 
queathed for  separate  use  of  a  wife  and  her  children.  It  was  invested 
in  October,  1862,  in  a  Confederate  bond  by  the  trustee,  which  perished 
on  his  hands.  During  mother's  lifetime  one  of  her  sons  brought  suit 
for  himself  and  sister  against  trustee  to  recover  the  trust  fund. 

Held  : 

1.  The  children  were  not  entitled  to  demand  any  portion  of  the 
trust  fund  during  their  mother's  life.    Bain  v.  Buffy  76  Va.  374. 

2.  The  trustee,  acting  in  good  faith  and  with  the  lights  of  that  time, 
was  not  liable  as  for  a  breach  of  trust.  Douglas  v.  Stephenson^ 
76  Va.  749. 

Appeal  from  decree  of  circuit  court  of  Gloucester  county, 
pronounced  in  vacation,  August  18th,  1885,  in  the  cause  of 
John  B.  Waller,  in  his  owu  right,  and  as  administrator  of 
Agnes  T.  Waller,  deceased,  plaintiff,  against  John  W.  C. 
Catlett's  executors  and  others.  The  decree  being  unf  avora  • 
ble  to  plaintiff,  he  appealed  to  this  court.  Opinion  states 
the  case. 

John  CritcheTy  Jr.^  for  the  appellant. 

F.  G,  Jackson^  and  Mayrus  Joiies,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

William  S.  Thurston,  late  of  the  county  of  Mathews,  by 
his  will,  which  was  probated  on  the  eleventh  day  of  March, 
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1861,  bequeathed  to  J.  W.  C.  Catlett,  as  trustee,  the  sum  of 
|1,000  to  be  held  by  him  in  trust  for  the  sole  and  separate 
use  and  benefit  of  his  niece  Nannie  Waller,  the  wife  of  C. 
C.  P.  Waller,  and  her  children,  so  that  the  same  shall  not 
be  in  any  way  liable  for  any  debt,  contract,  or  engagement 
of  her  said  husband.  In  1862,  on  the  eighth  of  March,  the 
said  Catlett  collected  this  sum  of  Thurston's  executor,  as 
trostee,  in  the  then  currency  of  the  country,  known  as 
Confederate  money,  and  in  October  following  invested  the 
same  in  a  Confederate  bond  for  the  same  amount,  in  his 
name,  as  trustee.  The  war,  then  raging  in  the  country, 
ended  in  1865,  and,  as  one  of  its  results,  this  C!onfederate 
bond  became  worthless.  Catlett,  the  trustee,  was  the 
father  of  Mrs.  Waller,  and  lived  until  1883,  when  he  died, 
having  made  his  will,  in  which,  after  disposing  of  his 
property  among  his  children  and  his  wife,  he  says:  *'I 
received  during  the  war  one  thousand  dollars  in  Con- 
federate money  as  trustee  for  Mrs.  Waller  and  her  children 
under  the  will  of  Dr.  Thurston,  and  invested  it  in  a  Con- 
federate bond,  which  is  now  good  for  nothing.  I  am  sure 
my  daughter  will  never  contend  in  any  way  for  this 
money;  but  should  there  be  any  difficulty  about  it,  and  my 
estate  suffers,  her  portion  must  make  good  the  loss,  or  she 
must  account  in  the  division  for  one  thousand  dollars  which 
I  advanced  to  her  husband  in  his  life-time,  but  I  wish  it 
understood  that  I  do  not  intend  for  her  to  account  for  any 
advancement  made  to  her,  either  of  money  or  negroes, 
unless,  my  estate  is  made  to  account  for  the  sum  invested 
in  Confederate  bonds,  which  investment  I  had  a  right  to 
make  under  the  laws  of  Virginia."  Catlett,  trustee,  died 
July  11,  1883.  Up  to  that  time,  nor  since  that  time,  did 
Mrs.  Waller  institute  any  proceedings  against  her  said 
father,  nor  against  his  estate  after  his  death,  but  on  the 
fourteenth  day  of  April,  1884,  sold  her  portion  of  her 
father's  estate  to  Charles  Catlett,  one  of  her  brothers.  A 
Vol.  Lxxxiii— 26 
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short  time  afterwards,  (the  date  cannot  be  stated  from  the 
record,)  the  appellant,  who  is  the  son  of  Mrs.  Waller,  filed 
his  bill  in  his  own  right,  and  as  the  administrator  of  his 
sister,  Agnes  Waller,  who  had  died.  At  October  rules,  1884, 
following,  the  defendants  filed  their  demurrer,  which  being 
overruled  at  the  following  term^  they  answered,  and,  decree 
being  rendered  for  the  defendants,  the  plaintiff,  John  B. 
Waller,  appealed. 

The  first  question  to  be  considered  in  the  case  is  one 
which  arises  both  on  the  demurrer  and  the  answer.  Can 
the  plaintiffs  herein  maiatain  this  action?  Does  the  right 
to  use  or  take  the  benefit  of  the  fund  in  question,  or  any 
part  thereof,  belong  to  John  B.  Waller  in  his  own  right,  or 
as  administrator  of  his  sister,  Agnes  F.  Waller,  deceased,  or 
does  it  rest  with  his  mother  alone  ?  The  fund  arose  by  the 
provisions  of  the  tenth  clause  of  Thurston's  will,  by  which 
it  was  left  to  the  trustee,  "  to  be  held  by  him  in  trust  for  the 
sole  and  separate  use  and  benefit  of  my  niece,  Nannie  Waller, 
the  wife  of  Charles  C.  P.  Waller,  and  her  children,  so  that 
the  same  shall  not  be  in  any  way  liable  for  any  debt,  con- 
tract, or  engagement  of  her  said  husband. 

This  was  a  devise  to  the  trustee  for  the  use  and  benefit 
of  the  motlier,  and  no  estate  passes  to  the  children  during 
her  life.  The  obvious  intention  was  to  provide  for  her,  and 
through  her  for  her  children.  The  bequest  is  for  the  sole 
and  separate  use  and  benefit  of  her  and  her  children.  A& 
in  Wallace  v.  i)oZ^,  3  Leigh,  258,  the  daughter  was  the  chief 
object  of  the  testator's  bounty,  so  in  this,  the  niece,  the 
mother  of  the  children,  is  the  chief  object  of  the  bounty 
here  bestowed.  It  cannot  have  been  intended  that  the 
children  should  be  entitled  to  demand  anything  of  the 
trustee  or  the  mother  during  her  life ;  and  as  in  Leake  v. 
BensoUy  29  Gratt.  155,  "  it  was  the  Intention  of  the  grantor 
to  give  to  his  wife  the  trust  property  for  her  life,  relying^ 
upon  her  discretion  and  affection  for  the  children  so  to  dis- 
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pose  of  the  income  as  would  most  conduce  to  the  support 
and  comfort  of  the  families.'^  So,  In  this  case,  the  mother 
is  intrusted  with  the  management  and  control  of  the  income 
of  this  for  such  objects  and  purposes.  "  And  we  conclude," 
added  this  court  in  Wallace  v.  Dold, "  that  the  suit  cannot 
be  maintained  by  the  appellants  as  plaintiffs,  and  their  bill 
was  properly  dismissed,  with  costs,  for  that  reason.  See, 
also,  Stinson  v.  I>ay,  1  Rob.  (Va.)  442 ;  Bain  v.  Buff,  76 
Va.  374. 

But  we  think,  moreover,  the  circuit  court  of  Gloucester 
was  plainly  right  in  dismissing  the  bill  for  the  reasons 
given  by  that  court, — that,  under  the  circumstance  of  this 
case,  the  trustee  was  guilty  of  no  breach  of  trust  in  receiving 
the  Confederate  money,  and  that  the  said  trustee,  acting 
with  the  lights  before  him  at  that  time,  and  in  perfect  good 
faith,  was  justifiable  in  making  the  investment  in  a  Con- 
federate bond.  See  Douglass  v.  Stephenson,  75  Va.  749, 
and  cases  cited. 

Upon  the  whole  case,  in  every  aspect  of  it,  we  think  the 
circuit  court  of  Gloucester  was  plainly  right  in  dismissing 
the  bill  of  the  plaintiff,  and  the  decree  of  the  said  circuit 
court  appealed  from  is  affirmed. 

Decree  affirmed. 
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City  of  Richmond  v.  Supervisors  of  Henrico  County. 
April  21st,  1887. 

1.  Municipal  Corporations — Hospital — EsiablishmetU,—h.   municipal 

government  "establishes  "  a  hospital  by  purchasing,  according  to  the 
then  existing  law,  a  farm  and  the  buildings  on  it  specially  for  that 
purpose. 

2.  Idem— Atntndmenf^Case  at  bar— Where  by  such  purchase,  under  Code 

1878,  ch.  84,  {  6,  city  of  Richmond  established,  January  30th,  1886,  a 
small-pox  hospital  near  its  limits,  but  within  Henrico  county,  her 
right  to  use  the  same  for  the  purpose  for  which  it  was  thus  established 
was  not  impaired  by  an  act  approved  February  6th,  1886,  amending 
that  section,  and  providing  that  the  consent  of  the  county  court  and 
the  board  of  supervisors  of  the  county  in  which  it  is  proposed  to  locate 
the  hospital  be  first  obtained,  as  that  act  was  not  retrospective  in  its 
purpose  and  effect. 

3.  Construction  of  Statutes— Retrospective.— A  statute  is  never  con- 

strued to  be  retrospective,  unless  the  intent  that  it  shall  so  operate 
plainly  appears  upon  its  face.  This  rule  applies  even  to  remedial 
statutes.  Its  meaning  must  be  arrived  at  from  its  own  language,  and 
not  from  the  declarations  of  its  draftsman,  &c. 

Appeal  from  decree  of  circuit  court  of  city  of  Rich- 
mond, entered  February  26th,  1887,  in  an  injunction  suit 
wherein  the  board  of  supervisors  of  Henrico  county  was 
plaintiff,  and  the  city  of  Richmond  was  defendant.  The 
decree  perpetuated  the  injunction  restraining  the  defend- 
ant from  using  the  "  Morris  farm "  for  the  purpose  for 
which  it  had  been  purchased,  to-wit:  for  a  small-pox  hos- 
pital, and  the  defendant  obtained  an  appeal  to  this  court. 
Opinion  states  the  case. 
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Argument— Opinion. 

0.  V.  Meredithf  for  the  appellant. 

Courtney  &  Patterson^  and  Geo.  W.  Thomas,  for  the  ap- 
I>ellee. 

1.  The  purchase  of  a  site  for,  does  not  constitute  per 
'Se  the  establishment  or  location  of^  a  small-pox  hospital ; 

2.  In  construing  statutes,  the  legislative  intent  is  the 
cardinal  rule  of  interpretation ; 

3.  The  act  approved  February  5th,  1886,  while  general 
in  its  terms,  was  designed  primarily  to  meet  this  particu- 
lar case; 

4.  Said  act  is  remedial  in  its  nature,  and  should  be  con- 
strued so  as  to  suppress  the  mischief  and  advance  the 
remedy  contemplated  thereby ; 

5.  A  city  council  cfknnot  delegate  to  a  committee  the 
I>erformance  of  any  legislative  function,  and  hence  any 
attempt  to  do  so  is  uUra  vires ,  null  and  void ; 

6.  The  establishment  of  a  small-pox  hospital  is  essen- 
tially an  exercise  of  legislative  power  entrusted  solely  to 
the  council ;  and 

7.  A  subsequent  ratification  by  the  council  of  acts  done 
by  its  committee  cannot  operate  by  relation  from  the  time 
of  performing  such  acts. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  certified  copy  of  the  record  of  the  said  suit  presents 
the  pleadings  and  facts  of  the  case.  In  December,  1885, 
there  was  a  statute  of  Virginia  (Code  1873,  ch.  84,  §  6)  in 
the  following  words :  "  The  council  of  any  town,  or  the 
court  of  any  county,  may  establish  in  such  county,  or  in 
or  near  such  town,  hospitals,  which  shall  be  subject  to 
regulations  not  contrary  to  law,  made  by  such  council  or^ 
ooart'^    This  statute  had  been  in  force  from  1831. 
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In  pursuance  of  the  power  granted  by  that  statute,  the 
board  of  aldermen  of  the  city  of  Richmond,  on  the  four- 
teenth day  of  December,  1885,  enacted:  "Be  it  resolved 
(the  common  council  concurring).  That  a  committee  of 
seven  be  appointed,  four  from  the  common  council  and 
three  from  the  board  of  aldermen,  whose  duties  shall  be 
to  purchase  a  site  for  a  small-pox  hospital  between  the^ 
Brook  and  Mechanicsville  turnpikes ;  and  that  the!  sum  of 
(87,000)  seven  thousand  dollars,  or  so  much  thereof  as  may 
be  necessary,  be  and  is  hereby  appropriated  for  said  pur- 
pose ;  and  the  committee  on  finance  is  hereby  instructed 
to  provide  the  said  amount  by  bonds  or  otherwise.''  The 
<5ommon  council  concurred  in  the  said  resolution,  January 
4,  1886,  and  the  mayor  approved  it  January  5,  1886.  A 
committee  was  appointed,  as  provided  in  the  said  resolu- 
tion, and  on  January  19,  1886,  they  met  and  authorized 
their  chairman  to  advertise  for  ten  days  in  The  Staie  and 
Dispatch  for  a  suitable  site  for  a  small-pox  hospital,  in 
Accordance  with  the  resolution  of  the  council.  The  fol- 
lowing advertisement  appeared  in  both  the  said  newspa- 
pers :  "  Wanted  to  purchase,  for  cash,  a  farm  north  of  the 
<;ity  of  Richmond,  and  between  the  Mechanicsville  and 
.  Brook  turnpikes,  for  a  small-pox  hospital,  distance  from 
the  city  not  to  exceed  five  miles.  All  propositions  must 
be  in  writing,  addressed  to  R.  B.  Chaffin,  chairman  council 
<5ommittee." 

'  During  the  appearance  of  this  advertisement  the  city 
was  offered  a  place  known  as  the  "  Morris  farm,"  situated 
between  the  Mechanicsville  and  Brook  turnpikes,  and 
about  three  or  four  miles  from  Richmond.  The  committee 
visited  and  examined  the  place,  and,  being  satisfied  that 
it  was  suitable,  purchased  it  for  the  price  of  $5,600,  for  a 
small-pox  hospital.  It  was  selected  and  purchased  for 
that  purpose  alone,  under  the  aforesaid  authority  and 
directions  of  the  council  of  the  city  of  Richmond,  by  a 
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special  committee  appointed  for  that  expressed  and  sole 
purpose.  The  purchase  was  made  on  the  twenty-ninth  day 
of  January,  1886,  from  a  special  commissioner  of  the  cir- 
cuit court  of  Henrico  county,  who  reported  the  sale  to  the 
said  court  as  having  been  made  to  the  city  of  Richmond, 
(who  had  made  the  purchase  for  the  specified  purpose,)  for 
•  the  agreed  and  adjusted  price  of  $5,600,  which  the  city  of 
Richmond  desired  to  pay  in  cash,  and  to  receive  a  deed  for 
the  property  immediately. 

The  said  court,  by  its  order  of  that  day,  approved  the 
sale,  and  directed  the  execution  and  delivery  of  a  deed  for 
the  said  property  to  the  city  of  Richmond,  which  deed 
was  executed  by  the  said  special  commissioner  and  deliv- 
ered to  the  city  of  Richmond  on  the  thirtieth  day  of  Jan- 
uary, 1886,  and  duly  recorded.  Thus,  on  that  day,  the  city 
had  exercised  her  right,  under  the  power  and  in  the  mode 
provided  in  the  law  of  the  State  for  the  establishment  of 
a  small-pox  hospital.  It  was  consummated,  and  nothing 
remained  to  be  done.  The  enactment  of  the  city  council 
had  been  fully  carried  out.  It  had  appropriated  and  paid 
its  money  for  the  farm,  and  the  houses  thereon,  for  a 
small-pox  hospital.  By  the  said  purchase,  under  the  defi- 
nite and  definitive  resolution  of  the  city  council,  the  said  - 
farm  and  the  houses  thereon  were  dedicated  and  estab- 
lished for  the  purpose  of  a  small-pox  hospital,  (see  Boiling 
V.  Petersburgy  8  Leigh,  233,)  and  the  city  of  Richmond  so 
regarded  it ;  for  at  the  next  meeting  of  the  board  of  alder- 
men, held  February  8,  1886,  the  only  resolution  passed  was 
a  simple  order,  turning  over  the  said  property  to  the  com- 
mittee on  health,  in  which  order  the  common  council 
concurred  at  its  next  meeting,  held  March  1,  1886. 

On  January  30,  1886,  a  bill  amending  the  statute  (Code 
1873,  ch,  84,  §  6)  was  passed  through  both  houses  of  the 
general  assembly,  under  a  suspension  of  the  rules,  as  fol- 
lows :    **  The  council  of  any  town,  or  the  court  of  any 
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county,  may  establish  in  such  county,  or  In  or  near  such 
town,  hospitals,  which  shall  be  subject  to  regulations  not 
contrary  to  law,  made  by  such  council  or  court,  provided^ 
however,  that  the  council  of  any  city  or  town  desiring  to- 
locate  such  hospital  outside  of  the  limits  of  their  corpo- 
ration must  first  obtain  the  consent  of  the  county  court 
and  the  board  of  supervisors  of  the  county  in  which  they 
propose  to  locate,  as  to  the  site  to  be  selected  for  the  hos- 
pital," etc.  This  act  was  signed  by  the  governor  on  Feb- 
ruary 5, 1886. 

After  the  said  amendment  of  the  law,  the  county  of 
Henrico  insisted  that  the  said  city  of  Richmond  could  not 
Use  the  said  Morris  farm  for  a  small-pox  hospital.  The 
city  insisted  that  the  hospital  had  been  duly  established 
according  to  law  before  the  said  amendment  of  February 
5,  1886,  and  that  her  right  to  use  it  for  the  purpose  for 
which  it  had  been  established  could  not  be  affected  by  the 
act  of  February  5,  1886.  The  county  and  city  officials  had 
several  conferences,  to  see  if  their  differences  of  opinion 
could  not  be  removed  or  reconciled  without  the  cost,  delay 
and  vexation  of  litigation,  the  president  of  the  board  of 
health  of  the  city  urging  that  there  was  small-pox  in  the 
city  of  Norfolk,  Va.,  and  that  it  would  probably  spread  to 
the  city  of  Richmond,  and  thereby  give  occasion  for  the 
use  of  the  hospital,  which  the  city  had  established  on  the 
Morris  farm,  at  any  moment.  The  county  of  Henrico  filed 
its  bill,  with  affidavits  and  petition,  praying  for  an  injunc- 
tion from  the  judge  of  the  circuit  court  of  Henrico  county 
to  restrain  the  city  of  Richmond  from  using  the  said 
Morris  farm  as  a  small-po^t  hospital.  The  city  filed  its 
answer,  with  exhibits  and  affidavits,  claiming  that  it  had 
already  established  its  small-pox  hospital  at  the  said  place 
before  the  passage  of  the  act  of  February  5,  1886,  and 
hence  that  her  hospital,  thus  provided  and  established 
regularly  and  strictly  according  to  law,  is  not  affected  by 
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the  said  act  of  Februry  5,  1886.  On  February  26,  1887,  the 
jadge  of  the  circuit  court  of  Henrico  county  entered  a 
decree  in  this  cause,  awarding  the  injunction  prayed  for 
restraining  the  city  of  Richmond  from  using,  or  taking 
any  steps  towards  using,  the  said  Morris  farm  as  a  small- 
pox hospital,  until  the  further  order  of  the  said  court,  and 
afterwards  overruled  the  motion  to  dissolve  the  said  in- 
junction, and  entered  its  order  perpetuating  the  same.  The 
city  of  Richmond  appeals  from  this  decree,  and  insists 
that  it  is  erroneous  and  injurious  to  it. 

The  question  presented  for  this  court  to  decide  is,  had 
the  city  of  Richmond  "  established "  her  hospital  on  the 
Morris  farm,  under  section  6,  ch.  84,  Code  1873,  before  the 
passage  of  the  amendatory  act  of  February  5,  1886  ?  Was 
it  so  "  established''  on  January  30,  1886  ? 

The  law,  before  it  was  amended  by  the  act  of  February 
5,  1886,  fully  empowered  cities  and  counties  to  establish 
hospitals ;  and  this  power  is  given,  not  to  private  persons 
or  corporations,  but  to  the  public  bodies  which  are  divi- 
sional governments  of  the  State.  Then  the  proper  mean- 
ing of  the  word  used  in  the  statute,  section  6,  conferring 
the  power  to  "establish^'  hospitals,  is  to  be  determined 
by  ascertaining  how  a  government,  petty  or  supreme, 
"  establishes ''  a  public  institution.  The  constitution  of  the 
United  States  says  :  "  Congress  shall  have  power  to  estab- 
lish post-offlces  and  post-roads.^'  Congress  "  establishes  " 
a  post  office  by  a  law  or  by  regulation  of  the  post-office 
department,  simply  designating  a  certain  place  for  that 
purpose,  and  the  post-office  is  "  established  "  at  that  place, 
whether  it  is  administered  in  a  ptiblic  building  of  the 
United  States  for  the  purpose,  or  in  a  country  store,  or  though 
no  postmaster  be  yet  appointed  to  conduct  it.  A  municipal 
government  establishes  a  hospital  by  purchasing  a  place 
specially  for  that  purpose.  A  city  council,  by  designating 
and  directing  the  purchase  of  a  place  for  a  hospital,  and  by 
Vol.  Lxxxiii — 27 
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appropriating  the  money  of  the  city  to  pay  for  it,  and  by 
the  payment  of  the  money  and  the  reception  of  a  deed  for 
the  property  or  place  purchased.  The  ordinance  of  the  city 
or  resolution  or  enactment  under  which  it  is  purchased 
'^establishes  "  the  hospital;  for  "a  city  council  is  a  min- 
iature general  assembly,  and  their  authorized  ordinances 
have  the  force  of  laws  passed  by  the  legislature  of  the 
State."  Taylor  v.  Carondelet,  22  Mo.  105;  Wragg  v.  Penn, 
94  111.  19. 

In  the  case  of  Wartman  v.  Philadelphia,  33  Pa.  St.  206, 
an  exactly  similar  question  arose.  The  city  council  of 
Philadelphia  had  agreed  to  purchase  certain  lands  for  the 
sum  of  ^650,000  for  market  places.  The  city  already  had 
a  market.  The  contract  for  purchase  was  consummated 
January  30th.  During  the  consideration  of  the  purchase 
there  was  pending  in  the  legislature  an  act  forbidding  the 
city  from  enlarging  its  debt,  which  act  was  signed  February 
2d.  On  that  same  day  the  city  council  ordered  the  issuance 
of  bonds  to  pay  the  said  $650,000  purchase  money.  It  was 
attempted  to  enjoin  the  city  from  issuing  the  said  bonds, 
upon  the  ground  that  the  city  had  a  market  already,  and 
that,  as  the  market  had  not  been  established  at  the  grounds 
purchased  for  that  purpose  before  the  act  of  February  2d, 
forbidding  the  city  to  increase  her  debt,  purchase  was  ille- 
gal, and  in  contravention  of  that  act.  The  court  said :  "By 
the  construction  which  common  sense  puts  on  the  resolu- 
tions and  ordinances  of  the  councils,  it  seems  very  plain 
that  they  have  purchased  the  property  mentioned  in  the 
bill,  with  a  view  to  the  ultimate  removal  of  the  structures 
now  standing  on  High  street."  The  court  refused  the 
injunction,  and  took  the  common  sense  and  accepted  view 
of  what  is  meant  by  a  city  " establishing  "  ^public  place; 
that,  when  a  city  purchased  land  for  a  certain  use,  it  was 
thereby  set  apart  for  that  use,  and  the  use  established  at 
that  place.    This  decision  by  the  supreme  court  of  Penn- 
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sylvania,  a  unanimous  and  able  opinion,  distinctly  consid- 
ered and  decided  upon  what  was  establishing  a  market. 
See  Foster  v.  Board  ParTc  Comers  of  Boston,  133  Mass.  321. 

In  the  case  of  Le  Clair  v.  Davenport,  13  Iowa,  210,  the 
question  arose  as  to  what  is  meant  by  the  power  given  a 
city  to  establish  markets.  There  the  council  had  agreed 
with  a  party  that  if  he  would  build  a  house  for  a  market, 
he  might  receive  the  rents,  and  the  city  would  declare  it  a 
market,  subject  to  the  control  of  the  city  authorities.  The 
court  held  that  this  was  establishing  a  market,  and  sustained 
the  prof)osition  that  for  a  government,  petty  or  supreme,  to 
establish  a  public  institution,  it  is  not  necessary  for  it  to 
build  or  own  the  building,  and  that  it  exercises  its  power 
to  establisJi  by  enacting  or  ordaining  a  place  for  that  insti- 
tution. 

A  road  is  established  from  the  date  of  the  order,  and  by 
the  order  of  the  commissioners  laying  it  out,  { Wragg  v. 
Penn,  94  111.  19,)  although  it  had  never  been  traveled  by 
the  public,  nor  any  work  done  thereon.  Davies  v.  Hueb- 
ner,  45  Iowa,  574.  An  order  of  the  selectmen  of  a  town, 
that  a  road  runs  in  a  certain  direction,  is  the  laying  out  or 
establishing  the  highway.  Winoosici  Lumber  Co.  v.  Col- 
chester, 57  Vt.  538 ;  State  v.  Babcock,  42  Wis.  138 ;  Harlem, 
Gladwelly  49  Wis.  172;  Foster  v.  Board  ParTc  Com'rs  of 
Boston,  133  Mass.  335. 

Webster  defines  the  word  "  establish,''  when  used  in  the 
governmental  exercise  of  power,  as  follows :  "  To  enact  or 
decree  by  authority,  and  for  permanence;  to  decree;  to 
enact;  to  ordain;  said  of  laws,  regulations,  and  the  like." 

In  the  light  of  these  authorities,  we  think  it  is  clear  and 
indisputable  that  the  city  of  Richmond  had  established  its 
hospital,  according  to  law,  on  the  Morris  farm,  on  January 
30,  1886,  and  that,  had  the  apprehended  occasion  required, 
it  could  and  would  have  sent  its  small-pox  patients  out 
there,  and  used  the  place  there  for  that  purpose,  on  and 
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after  the  thirty-first  of  January,  1886.  Having  thus  estab- 
lished its  hospital  on  the  thirtieth  January,  1886,  the  city 
could  not  be  affected  in  the  use  of  that  hospital  by  the  act 
of  February  5,  1886,  unless  that  act  be  retrospective  in  its 
purpose  and  effect.  A  statute  is  never  construed  to  be  retro- 
active, except  the  intent  that  it  shall  so  operate  plainly 
appears  upon  its  face.  Sedg.  St.  Const.  Law,  161,  note  a. 
"  Every  statute  which  takes  away  or  impairs  a  vested  right, 
acquired  under  existing  laws  or  creating  a  new  obligation, 
imposes  a  new  duty,  or  attaches  a  new  disability  in  respect 
of  transactions  or  considerations  already  past,  ipaust  be 
deemed  retrospective  in  its  operation,  and  opposed  to  those 
principles  of  jurisprudence  which  have  been  universally 
recognized  as  sound."  Broom,  Leg.  Max.  68.  Especially  dfv 
courts  shrink  from  holding  an  act  retrospective  when  it 
affects  public  objects  and  duties,  and,  when  it  affects  rights 
accrued  and  acts  done  by  law  for  the  public  interest  and 
necessities,  it  must  be  presumed  that  the  law-makers  of  the^ 
new  act  did  not  intend  it  to  be  retrospective,  unless  that 
intent  be  expressed  in  the  language,  or  plainly  appear  upon 
the  face  of  the  act  itself.  "  It  is  the  duty  of  the  court  to 
construe  a  law  or  ordinance,  and  gather  its  intention  from 
the  law  itself,  and  not  from  contemporaneous  avowals  of 
the  individual  framers  of  it.''  Barnes  v.  Mayor ^  etc.y  of 
MoUlCy  19  Ala.  707. 

The  intention  of  the  draughtsman  of  the  act,  or  the  indi- 
vidual members  of  the  legislature  who  voted  for  and  passed 
it,  if  not  properly  expressed  in  the  act,  it  is  admitted  has 
nothing  to  do  with  its  construction.  The  only  just  rule  af 
construction,  especially  among  a  free  people,  is  the  meaning 
of  the  law  as  expressed  to  those  to  whom  it  is  prescribed,, 
and  who  are  to  be  governed  by  it.  Stearriboat  Co,  v.  Farmers^ 
Transp.  Ci>.,  18  N.  J.  Eq.  24.  In  Potter's  Dwarris  on  Statutes, 
164,  note,  it  is  said :  "  But  even  remedial  statutes  are  to  be- 
Aeeiaediprospectivie  in  their  operation,  and  not  to  be  applied 
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to  proceedings  pending  at  the  time  of  their  enactment^ 
unless  a  contrary  intent  appears." 

The  act  of  February  5,  1886,  is  an  amendatory  act,  and 
not  an  act  of  repeal.  It  does  not  prohibit,  but  authorizes 
the  continued  exercise  of  the  power  granted  to  cities  and 
counties,  and  the  amendment  only  requiring  any  city  de- 
siring to  locate  and  acting  to  locate  its  hospitals  in  a 
county  outside  of  its  corporate  limits,  after  the  passage  of 
that  act,  which  is  expressed  to  take  eflfect  only  from  the 
date  of  its  passage,  to  first  obtain  the  consent  of  the  county 
authorities  "as  to  the  site  to  be  selected  for  the  hospital." 
Five  days  before  the  act  of  February  6th  was  passed  the 
city  had  selected  and  purchased,  and  paid  for,  and  received 
its  deed  for,  and  had  located  its  site  for  its  hospital  on  the 
Morris  farm.  "Locating"  is  "the  act  of  selecting  and 
designating  lands  which  the  person  making  the  location  is 
authorized  by  law  to  select."  2  Bouv.  Law  Diet.  124; 
Foster  v.  Board  Park  Gom'rs  of  Boston,  133  Mass.  332, 333. 

In  the  case  of  Ely  v.  Holton,  15  N.  Y.  595,  it  was  held 
the  effect  of  an  amendment  of  a  statute,  made  by  enacting 
that  the  statute  "  is  amended  so  as  to  read  as  follows,"  and 
then  incorporating  the  changes  or  additions  with  so  much 
of  the  former  statute  as  is  retained,  is  not  that  the  por- 
tions of  the  amended  statute  which  are  merely  copied 
without  change  are  to  be  considered  as  having  been  re- 
pealed, and  again  re-enacted,  nor  that  the  neV  provisions 
or  changed  portions  should  be  deemed  to  have  been  the 
law  at  any  time  prior  to  the  passage  of  the  amended  act. 
The  part  which  remains  unchanged  is  to  be  considered  as 
having  continued  the  law  from  the  time  of  its  original 
enactment,  and  the  new  or  changed  portion  to  have  become 
law  only  at  and  subsequent  to  the  passage  of  the  amend- 
ment." This  rule  of  construction  was  adopted  by  this 
court  in  the  case  of  Price  v.  Harrison,  31  Gratt.  114. 
Judge  Burks,  delivering  the  unanimous  opinion  of  the 
court,  cited  with  approval  the    language  from   Ely  v. 
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IloUon,  and  on  page  120  held  that  this  rule  of  construction 
is  in  accordance  with  the  canon  of  construction  laid  down 
in  the  Code  of  1873,  ch.  15,  §  13,  as  follows :  "  No  new  law 
shall  be  construed  to  repeal  a  former  law  as  to  any  offense 
committed  against  the  former  law,  nor  as  to  any  act  done, 
any  penalty,  forfeiture,  or  punishment  incurred,  or  any 
right  accrued,  or  claim  arising  under  the  former  law,  or  in 
any  way  whatever  to  affect  any  such  offense  or  act  so  com- 
mitted or  done,  or  any  penalty,  forfeiture  or  punishment 
so  incurred,  or  any  right  accrued,  or  claim  arising  before 
the  new  law  takes  effect,  save  only  that  the  proceedings 
thereafter  shall  conform,  so  far  as  practicable,  to  the  laws 
in  force  at  the  time  of  such  proceedings,"  etc. 

Before  the  amendment  of  the  law  by  the  act  of  Feb- 
ruary 5, 1886,  the  city  of  Richmond  had  already  the  '^  right 
accrued^^  to  use  the  Morris  farm  for  her  hospital,  and  she 
had  ^^done"  an  "ac^''  legal,  necessary,  and  expensive;  and 
it  is  not  to  be  construed  that  the  legislature  intended  to 
defeat  this  " right  accruedy^  and  to  disestablish  her  " act 
done/'  by  which  she  had  established  her  hospital  upon  the 
Morris  farm .  We  are  brought  to  this  conclusion  irresistably ^ 
both  by  logic  and  authority,  and  we  cannot  pronounce  that 
the  general  assembly  intended  by  the  amendment  of  Feb- 
ruary 5,  1886,  to  thereby  exercise  its  constitutional  power 
to  arrest  any  and  all  further  action  of  the  city  of  Rich- 
mond in  the  premises,  without  an  express  declaration  or 
plain  indication  of  its  will  and  intention  to  disestablish 
the  hospital  which  she  has  established  lawfully  upon  the 
Morris  farm,  in  the  county  of  Henrico. 

The  circuit  court  erred  in  awarding  the  injunction,  and 
erred  in  refusing  to  dissolve  it,  and  the  decree  complained 
of  must  be  reversed  and  annulled,  and  the  injunction  which 
was  granted  and  perpetuated  by  the  said  decree  is  hereby 
dissolved. 

Decree  reversed. 
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Syllabus — Statement. 


Shepherd's  Adm'r  v.  Chapman's  Adm'r  and  als. 
Thomson's  Adm'r  v.  Same. 

April  21st,  1S87. 

1.  Appellate  Court — Decrees — Partial  reversal, — It  is  familiar  doctrine 

that  where  a  decree  is  reversed  in  part,  and  affirmed  as  to  the  residue, 
such  reversal  does  not  destroy  the  lien  of  so  much  of  the  decree  as  is 
affirmed.  Moss  v.  Moorman^  24  Gratt.  97.  But  it  applies  not  to  a 
reversal  of  judgment  and  award  of  new  trial. 

2.  Idem — Compoundinterest—Caseatbar. — In  Chapman's  Adm'r  \,  SheP' 

herd's  Adm'r  and  als,  24  Gratt.  377,  this  court  reversed  the  decree  of 
the  circuit  court  so  far  only  as  it  allowed  compound  interest  on  the 
amount  due  from  Chapman's  estate,  from  October  7,  1851,  instead  of 
from  August  4,  1853,  and  affirmed  it  in  all  other  respects— 
Held  : 

Such  reversal  did  not  affect  the  lien  of  the  decree  so  far  as  it  was 
affirmed. 

Appeal  from  decree  of  circuit  court  of  Orange  county, 
rendered  August  4,  1883,  in  vacation,  in  the  consolidated 
causes  of  Shepherd's  Administrator  against  Chapman's 
Administrator,  and  Thomson's  Administrator  against  Chap- 
man's Administrator,  heard  together.  The  decree  being 
adverse  to  Thompson's  Administrator,  he  appealed.  Opin- 
ion states  the  case. 

J.  O.  &  W.  W.  Field,  for  the  appellant. 

John  W.  Belly  for  the  appellees. 
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Richardson,  J.,  delivered  the  opinion  of  tlie  court. 

This  controversy  is  between  the  devisees  and  distribu- 
tees under  the  will  of  Dr.  William  Shepherd,  late  of  Orange 
county,  on  the  one  hand,  and  the  estate  of  Alfred  Thom- 
son, deceased,  of  said  county,  on  the  other  hand,  as  to 
priority  of  lien  in  respect  of  certain  real  estate. 

The  first  of  these  suits,  {Shepherd's  Adm'r  v.  Chap- 
man's Adm'r,)  arose  under  these  circumstances :  Dr.  Wm. 
Shepherd,  of  Orange  county,  died  testate  in  the  year  1825, 
seized  and  possessed  of  a  large  estate,  real  and  personal ; 
and  by  his  will,  the  testator  disposed  of  his  estate  to  his 
brothers  and  sisters,  and  to  the  children  of  those  who  were 
then  dead;  and  he  thereby  constituted  his  brother,  James 
Shepherd,  and  his  friend,  Reynolds  Chapman,  his  execu- 
tors, and  they  qualified  as  such,  giving  separate  bonds,  and 
proceeded  to  administer  the  estate.  These  executors  died, 
the  one  in  1842,  and  the  other  in  1844,  without  having  set- 
tled their  accounts,  and  largely  indebted  to  the  testator's 
estate;  and  thereafter,  James  W.  Saunders  qualified  as 
administrator,  with  the  will  annexed,  of  said  testator;  and 
Andrew  T.  Shepherd  qualified  as  the  administrator  of  said 
James  Shepherd,  one  of  the  executors  of  said  testator ;  and 
John  M.  Chapman,  a  son  of  said  Reynolds  Chapman,  and 
T.  T.  Slaughter  qualified  as  the  administrators  of  said 
Reynolds  Chapman,  the  other  executor  of  said  testator, 
William  Shepherd,  they  also  giving  separate  bonds. 

George  Shepherd,  a  brother  and  one  of  the  devisees  and 
legatees  under  the  will  of  Dr.  William  Shepherd,  having 
died  testate,  Lewis  B.  Williams  qualified  as  administra- 
tor, with  the  will  annexed,  of  said  George  Shepherd ;  and 
the  accounts  of  said  fiduciaries  not  having  been  settled  to 
the  satisfaction  of  the  dvisees  and  legatees,  in  1849  said 
Lewis  B.  Williams,  as  such  administrator,  filed  his  bill  in 
the  circuit  court  of  Orange  against  said  Saunders,  adminis- 
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trator  of  Dr.  Shepherd,  A.  T.  Shepherd,  administrator  of 
said  James  Shepherd,  one  of  the  executors  of  Dr.  Shepherd, 
John  M.  Chapman,  and  T.  T.  Slaughter,  the  administrators 
of  said  Reynolds  Chapman,  deceased,  the  other  executor  of 
Dr.  Shepherd,  and  against  all  the  other  and  very  numerous 
parties  interested  for  a  settlement  of  the  fiduciary  accounts 
and  distribution  of  the  estate  of  said  testator,  Dr.  William 
Shepherd. 

Passing  over  as  immaterial  to  the  question  here  much 
that  was  done  in  that  suit,  it  may  be  briefly  stated  that 
the  several  accounts  were  ordered  and  taken.  These  ac- 
counts need  only  be  referred  to  here  so  far  as  they  affected 
the  estate  of  J.  M.  Chapman,  one  of  the  administmtors  of 
Reynolds  Chapman,  who  was  one  of  the  executors  of  the 
testator,  Dr.  Wm.  Shepherd. 

In  the  accounts  stated  and  reported  by  the  commissioner, 
Reynolds  Chapman  (one  of  the  executors)  was  reported 
indebted  to  the  estate  of  his  testator,  Wm.  Shepherd,  in 
the  sum  of  ^,721.08  of  principal  and  ?1 1,933.95  of  in- 
terest, aggregating  §20,655.03  as  of  the  seventh  of  October, 
1851,  to  which  time  the  account  was  brought  down ;  and  in 
his  account  with  the  legatees  he  was  charged  with  the 
whole  amount  as  an  interest-bearing  fund  from  the  seventh 
of  October,  1851. 

To  this  report  J.  M.  Chapman  and  T.  T.  Slaughter,  the 
administrators  of  Reynolds  Chapman,  filed  six  exceptions, 
only  one  of  which  is  material  here,  and  that  was  the  third 
of  the  series,  and  because  Chapman  was  charged  on  the 
seventh  of  October,  1851,  with  the  aggregate  amount  of 
principal  and  interest  then  found  against  him ;  and  this 
sum  of  §20,655.03,  as  a  principal  sum  of  that  date,  was 
distributed  among  the  legatees,  thus  compounding  interest 
against  him. 

The  cause  was  finally  heard  on  the  eighth  of  May,  1860, 
when  a  decree  was  rendered  overruling  all  of  said  six  ex- 
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ceptions,  confirming  the  report  aforesaid,  and  decreeing, 
among  other  things,  personally  against  J.  M.  Chapman  an<l 
T.  T.  Slaughter,  the  administrators  of  Reynolds  Chapman, 
the  said  sum  reported  by  the  commissioner  as  aforesaid. 
At  the  rendition  of  this  final  personal  decree  J.  M.  Chap- 
man was  the  owner  of  valuable  real  estate  in  the  county 
of  Orange,  and  he  and  his  co-administrator.  Slaughter,  ap- 
plied for  and  obtained  an  appeal  from  and  supersedeas  to 
said  decree  of  May  8  th,  1860. 

This  court,  on  the  fourteenth  of  February,  1874,  pro- 
nounced its  decree,  in  which  this  language  appears  :  *'  The 
court  is  of  opinion  that  under  all  the  circumstances  of  this 
case  the  estate  of  the  said  Reynolds  Chapman  should  be 
charged  with  interest  upon  interest  accrued  only  from  the 
date  of  the  decree  rendered  by  the  said  circuit  court 
appealed  from ;  and  the  court  is  further  of  opinion  that 
there  is  no  other  error  in  the  said  decree  of  the  said  circuit 
court."  Then  follows  the  pivotal  language  in  the  decree, 
to-wit :  "  Therefore  it  is  decreed  and  ordered,  that  for  the 
error  aforesaid  the  said  decree  of  the  said  circuit  court,  so 
far  as  it  is  inconsistent  with  the  foregoing  principle,  be 
reversed  and  annulled,  and  in  all  other  respects  be  affijrmed.'* 
And  the  decree  gave  costs  to  the  appellants.  So  much  for 
the  first  named  suit  of  Shepherd's  adm'r  against  Chap- 
man's adm'r. 

Now,  as  to  the  second  of  these  suits,  Thomson's  adm'r 
against  Chapman's  adm'r,  which  originated  as  follows, 
to-wit :  Subsequent  to  the  decree  of  the  eighth  of  May, 
1860,  in  the  first  named  suit,  to-wit,  on  the  eighth  of  Octo- 
ber, 1866,  the  appellant's  intestate,  Alfred  Thomson,  sur- 
viving partner  of  the  firm  of  Sriead  &  Thomson,  obtained 
a  judgment  in  the  county  court  of  Orange  against  J.  M. 
Chapman  for  $691.57,  with  interest  from  the  first  day  of 
January,  1861,  subject  to  certain  small  credits  specified. 
Upon  this  judgment  an  execution  issued  on  the  eighth  of 
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November,  1871,  and  was  returned  "no  property  found  un- 
incumbered/' In  December,  1871,  said  Alfred  Thomson 
filed  his  bill  in  the  county  court  of  Orange  county  against 
J.  M.  Chapman  to  enforce  the  lien  of  his  judgment  against 
the  real  estate  of  said  Chapman ;  and  in  that  court,  on  the 
twenty-fourth  of  January,  1874,  the  cause  having  been 
matured,  a  decree  was  entered  directing  the  proper  ac- 
counts ;  and  thereafter  the  cause  was,  by  operation  of  law, 
removed  to  the  circuit  court  of  said  county. 

The  accounts  ordered  while  the  case  was  pending  in  the 
county  court,  were  taken  and  returned  on  the  twelfth  of 
April,  1876.  The  master,  among  other  debts  amounting  to 
I ,  reported  the  debt  of  Alfred  Thomson,  the  appel- 
lant's intestate,  as  a  first-class  lien  upon  the  lands  of  J.  M. 
Chapman.  In  this  report  of  liens  no  mention  was  made  of 
the  lien  now  asserted  by  the  legatees  of  the  testator,  Wil- 
liam Shepherd,  by  reason  of  the  decree  of  May  8,  1860,  in 
the  suit  of  Shepherd  v.  Chapman. 

On  the  twenty-first  of  September,  1878,  the  master  made 
a  further  report  of  debts  against  J.  M.  Chapman,  and, 
among  them,  a  decree  of  the  circuit  court  of  Orange,  ren- 
dered at  the  October  term  thereof,  1876,  in  the  said  suit  of 
Shepherd  v.  Chapman  for  $19,286.33;  which  was  reported 
as  a  lien  on  the  lands  of  J.  M.  Chapman,  but  subordinate 
to  the  liens  mentioned  in  the  former  report  of  April  12, 1876. 

By  a  decree  rendered  at  the  October  term,  1878,  the  re- 
port of  September  21,  1878,  was  confirmed  without  excep- 
tions; the  court,  however,  reversing  its  judgment  as  to  the 
question  of  priority  of  liens.  Other  proceedings,  which 
have  no  materiality  here,  were  had.  And  in  the  progress 
of  the  cause,  both  the  plaintiff  and  the  defendant  died,  ^^nd 
proper  revivals  were  had. 

On  the  second  day  of  October,  1879,  a  decree  was  entered 
which,  among  other  things,  appointed  James  G.  Field  and 
John  W.  Bell  commissioners  for  the  purpose,  and  directed 


220  Shepherd's  Adm'r  v.  Chapman's  Adm'r. 


Opinion. 


them  to  sell  the  real  estate  of  J.  M.  Chapman.  The  land 
was  accordingly-sold,  the  proceeds  proving  inadequate  to 
the  satisfaction  of  all  the  liens  reported;  hence  this  con- 
troversy for  priority. 

In  this  state  of  affairs,  at  the  May  term,  1883,  of  said 
circuit  court,  John  W.  Bell  and  G.  D.  Gray,  receivers  in 
the  suit  of  Shepherd  v.  Chapman,  by  leave  of  court,  filed 
their  petition  in  this  suit  of  Thomson  v.  Chapman  to  assert 
a  priority  of  lien  on  the  fund  arising  from  the  sale  of  J.  M. 
Chapman's  real  estate;  and  basing  their  claim  upon  the 
ground  that  the  decree  of  May  8, 1860,  in  the  case  of  Shep- 
herd V.  Chapman,  was  only  reversed  as  to  part,  and  was 
aflBLrmed  as  to  the  residue,  and  insisting  that,  as  to  the  part 
affirmed,  their  decree  in  Shepherd  v.  Chapman,  rendered 
in  May,  1860,  is  a  subsisting  lien  prior  and  superior  to  the 
liens  reported  in  the  suit  of  Thomson  v.  Chapman.  These 
receivers  also  excepted  to  the  reports  of  liens  in  this  cause, 
because  the  lien  of  the  decree  asserted  by  them  was  not 
reported  as  prior  and  superior  to  the  other  liens  therein 
reported. 

The  two  causes  having  by  a  previous  order  been  directed 
to  be  so  heard,  came  on  and  were  heard  together  on  the 
fourth  of  August,  1883,  when  a  decree  was  entered  sustain- 
ing the  exception  aforesaid  of  the  receivers,  Bell  and  Gray, 
and  giving  priority  to  the  lien  asserted  in  favor  of  the 
legatees  of  William  Shepherd,  deceased,  over  the  other 
liens  reported  in  Thomson  v.  Chapman;  and  thus  exclu- 
ding the  priority  of  lien  reported  in  favor  of  appellant's 
intestate.     From  that  decree  the  case  is  here  on  appeal. 

The  question  is,  who  has  the  legal  priority  as  to  the 
fund  in  the  hands  of  the  court,  which  fund  is  the  proceeds 
of  the  sale  of  the  lands  of  J.  M.  Chapman,  sold  under  a 
decree  rendered  in  the  case  of  Thomson  v.  Chapman? 
The  fund  in  dispute  is  largly  inadequate  to  the  satisfaction 
of  all  the  liens  reported. 


Shepherd's  Adm'k  v.  Chapman's  Adm'r.  221 

Opinion. 

In  the  first-named  suit  of  Shepherd  v.  Chapman,  there 
was  a  decree  on  the  eighth  of  May,  I860,' in  favor  of  the 
devisees  and  legatees  of  William  Shepherd,  deceased, 
against  J.  M.  Chapman  and  T.  T.  Slaughter,  the  adminis- 
trators of  Reynolds  Chapman,  deceased,  who  was  one  of  the 
executors  of  said  William  Shepherd.  This  was  a  personal 
final  decree,  and  was  for  a  very  large  amount;  and  it 
attached  as  a  lien  upon  the  valuable  real  estate  then  owned 
by  said  J.  M.  Chapman,  which  had  been  sold,  and  the  pro- 
ceeds of  which  is  in  the  hands  of  the  court  and  is  the  fund 
in  dispute. 

From  that  decree  an  appeal  and  supersedeas  was  allowed; 
and  this  court,  upon  the  hearing  thereof,  by  its  decree  pro- 
nounced on  the  fourteenth  of  February,  1874,  reversed  the 
decree  in  a  certain  particular,  but  in  all  other  respects 
aflirmed  it,  and  remanded  the  cause  to  the  circuit  court  of 
Orange  county  for  further  proceedings.  See  Chapman  v. 
Shepherd,  24  Gratt.  377.  When  the  case  went  back  to  the 
circuit  court  there  was  nothing  to  do  but  to  eliminate  the 
charge  of  compound  interest,  and  this  for  a  period  pointed 
out  by  the  decree  of  this  court.  This  was  done,  and  the 
decree  of  the  court  below,  thus  corrected,  in  obedience  to 

the  decree  of  this  court,  was  on  the day  of  April, 

1876,  entered  by  said  circuit  court  of  Orange  county  for  the^ 

sum  of  $ ,  that  being  the  amount  of  its  former  decree- 

of  May  8th,  1860,  less  the  said  charge  for  compound  inter- 
est, which  was  repudiated  by  the  decree  of  this  court.  For 
the  appellant,  the  administrator  of  Alfred  Thomson,  it  is 
contended  that  the  decree  of  this  court  in  Chapman  v.  Shep- 
herd, supra,  was,  in  effect,  a  reversal,  out  and  out,  of  the 
prior  decree  of  May  8th,  1860,  in  favor  of  the  devisees.and 
legatees  of  Wm.  Shepherd ;  that  the  lien  thereby  acquired 
by  them  was  displaced  and.  lost,  and  that  preference  waa 
thus  given  to  Thomson's  judgment  which,  though  subse- 
quent to  said  decree  of  May  8th,  1860,  is  prior  to  the  decree 
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in  favor  ot  said  devisees  and  legatees  of  the day  of 

,18 — ,  nlade  in  pursuance  of  the  decree  of  this  court 

as  aforesaid.  On  the  other  hand,  it  is  claimed  on  behalf 
of  devisees  and  legatees  of  Wm.  Shepherd  that  the  decree 
of  this  court  only  reversed  the  decree  in  their  favor,  of  May 
8th,  1860,  as  to  the  amouut  of  compound  interest  improp- 
erly charged,  and  aflBLrmed  that  decree  in  all  other  respects, 
and  thus  left  the  said  decree  of  May  8th,  1860,  a  valid 
subsisting  lien  in  their  favor  for  the  true  amount,  less  said 
improper  charge,  as  fixed  by  the  decree  of  the  court  below, 
made  in  obedience  to  the  decree  of  this  court. 

We  are  of  opinion  that  this  claim  on  the  part  of  the  devi- 
sees and  legatees  of  Wm.  Shepherd  is  well  founded  and 
must  be  sustained  to  the  exclusion  of  the  contention  of  the 
appellant.  It  is  a  familiar  principle,  in  cases  like  this,  that 
he  who  is  first  in  point  of  time,  has  the  better  right.  The 
decree  of  May  8  th,  1860,  is  confessedly  the  oldest  decree, 
and  is  prior  to  the  judgment  at  law  recovered  by  the  appel- 
lant's intestate ;  and  it  was  a  final  decree  for  money,  and 
attached  as  a  lien  upon  the  land,  the  proceeds  of  which  is 
the  subject  of  controversy ;  and  to  deprive  it  of  its  supe- 
riority would  be  a  manifest  preversion  of  justice,  unless  it 
be  required  by  some  absolute  and  unbending  principle  of 
law.  Under  the  peculiar  circumstances  of  the  case,  we 
know  of  no  principle  demanding  such  gross  injustice. 
When  the  decree  of  May  8  th,  1860,  was  rendered,  the  case 
turned  entirely  upon  six  exceptions  to  the  report  of  the 
master  upon  which  the  decree  was  founded.  Of  these  ex- 
ceptions, the  third  in  the  series  was  because  interest  was 
charged  upon  interest  from  the  seventh  day  of  October, 
1851,  the  date  to  which  the  account  was  brought  down, 
instead  of  from  the  fourth  of  August,  1883,  the  date  of  the 
decree.  It  was  the  compound  interest  charge,  for  this 
specified  period,  which  this  third  exception  aimed  at.  The 
court  below  overruled  all  the  exceptions,  confirmed  the 
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master's  report,  and  decreed  accordingly.  And  tliis  court, 
when  the  case  was  here  on  appeal,  by  its  decree  reversed 
the  court  below  only  as  to  its  erroneous  ruling  in  respect  to 
said  third  exception,  and  expressly  affirTfhed  the  decree  of 
May  8th,  1860,  in  aZl  other  respects. 

In  delivering  the  opinion  of  this  court,  and  in  the  con- 
cluding paragraph  (24  Gratt.  391),  Staples,  J.,  said :  ^*  This 
disposes  of  all  the  questions  arising  upon  the  exceptions. 
It  will  be  seen  by  them  that  none  of  them  are  well  taken, 
except  the  third,  in  relation  to  the  charge  of  compound 
interest.  For  the  error  in  overruling  that  exception,  this 
court  is  reluctantly  compelled  to  reverse  the  decree,  and 
to  remand  the  cause  for  further  proceedings."  This  lan- 
guage tends  quite  strongly  to  the  idea  of  an  intention  to 
reverse  out  and  out ;  but  this  is  not  the  decretal  language. 
When  we  look  to  the  decree  itself,  by  which  the  court 
effectually  speaks,  a  different  face  is  put  on  the  whole 
matter.  Thus  we  find  the  court  distinctly  ruling  that  the 
circuit  court  erred  in  charging  interest  from  the  seven- 
teenth of  October,  1851,  upon  the  aggregate  amount  re- 
ported by  the  commissioner,  *  *  *  *  thereby  allowing 
interest  upon  interest;  and  then  the  decree  says:  ^^The 
court  is  of  opinion  that,  under  all  the  circumstances  of 
this  case,  the  estate  of  the  said  Reynolds  Chapman  should 
be  charged  with  interest  upon  interest  accrued  only  from 
the  date  of  the  decree  rendered  by  the  said  circuit  court 
appealed  from ;  and  the  court  is  further  of  opinion  that 
there  is  no  other  error  in  the  said  decree  of  the  said  circuit 
court.  Therefore  it  is  decreed  and  ordered,  that  for  the 
error  aforesaid  the  said  decree  of  the  said  circuit  court,  so 
far  as  it  is  inconsistent  with  the  foregoing  principle,  be 
reversed  and  annulled,  and  in  all  other  respects  be 
affirmed." 

The  plain,  common-sense  meaning  of  this  language  is 
obvious.     It  was  intended  to  express,  and  did  express  in 
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terms  of  clear  legal  import,  the  idea  that  the  decree  below 
was  right,  and  was  aflSrmed  as  to  everything  except  the 
charge  of  compound  interest  for  thei period  specified.  To 
cut  oflf  the  excessive  charge  for  compound  interest  required 
only  a  simple  calculation,  and  to  do  this  could  in  no  man- 
ner aflfect  the  validity  of  the  lieu  of  the  decree  for  the 
residue,  the  true  amount,  so  readily  reducible  to  absolute 
certainty.  This  court  could  have,  as  is  its  frequent  prac- 
tice, readily  corrected  and  affirmed  the  decree.  But,  de- 
clining to  be  its  commissioner,  the  court  remanded  the 
cause  for  the  correction  to  be  made  in  the  court  below. 
Such,  at  least,  was  the  simple  effect  of  remanding  the 
cause. 

It  is  familiar  doctrine,  that  where  a  decree  is  reversed 
in  part  and  affirmed  as  to  the  residue,  the  reversal  in  part 
does  not  destroy  the  lien  of  so  much  of  the  decree  as  is 
unreversed  or  affirmed ;  and  one  prominent  reason  for  this 
is,  that  equity  looks  to  the  substance  of  things,  and  not  to 
the  mere  form.  2  Barton's  Chy.,  §  295 ;  Knifong  v.  Hen- 
dricks^ 2  Gratt.  212;  Moss  v.  MoormaUy  24  Gratt.  97. 

The  last  named  case,  upon  principle,  fully  sustains  the 
above  view.  In  that  case  there  was  a  decree  against  an 
administrator  and  his  sureties ;  and  on  appeal  by  the  plain- 
tiffs the  decree  was  reversed,  and  the  administrator  was 
held  liable  for  a  larger  amount  than  was  decreed  against 
him  in  the  court  below ;  though  the  decree  was  also  re- 
versed in  favor  of  a  purchaser  of  land  from  the  adminis- 
trator. And  whilst  this  court  reversed  the  decree  so  far  as 
it  was  erroneous,  it,  in  other  respects,  affirmed  it  so  as  to- 
continue  the  lien  of  the  decree  for  the  security  ^ro  taido 
of  the  amounts  which  might  be  found  due  by  the  parties, 
respectively,  against  whom  the  said  decree  was  rendered.  In 
its  decree,  this  court  said  :  "And  as  the  amount  due  by  the 
parties  against  whom  the  said  decree  of  the  circuit  court 
was  rendered  will  be  increased  by  the  operation  of  this 
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decree,  It  is  further  decreed  and  ordered,  that  any  lien 
which  may  have  been  created  by  the  said  decree  of  the 
circuit  court  shall  remain  in  full  force  for  the  security, 
pro  tantOy  of  the  amounts  which  may  be  found  to  be  due 
by  the  parties  respectively  against  whom  the  said  decree 
was  rendered ;  and  that  to  that  extent,  and  for  that  purpose 
also,  the  said  decree  be  aflSrmed." 

Upon  principle,  and  in  effect,  the  decree  in  that  case  and 
in  the  case  under  consideration  was  the  same.  In  that  case 
was  a  wordiness  of  expression  of  the  same  thing  which  is 
necessarily  implied  here. 

Again,  the  familiar  principle,  certum  est  quod  cerium 
reddi  potest,  applies  with  peculiar  appropriateness  to  the 
case  in  hand.  For  here  the  appellant  unreasonably  and 
unjustly  insists  upon  the  superiority  of  a  junior  to  a 
senior  lien,  because  of  the  partial  reversal  of  the  latter  sub- 
sequent to  the  acquisition  of  the  former— and  this  where 
the  only  object  of  the  partial  reversal  and  remanding 
of  the  cause  was  to  cut  out  and  lop  oflf  the  improper 
charge  of  compound  interest,  for  a  stated  period— a  thing 
not  only  perfectly  capable  of  being  rendered  certain, 
but  requiring  only  one  of  the  simplest  calculations  in 
arithmetic.  No  principle  was  involved,  the  application 
of  which  might  produce  new  or  novel  results ;  a  simple 
and  plain  lopping  oflf  was  all  that  was  required,  the  result 
of  which  could  involve  no  uncertainty. 

The  decree  of  this  court  in  Chapman  v.  Shepherd,  supra, 
in  reversing,  in  part,  the  said  decree  of  May  8, 1860,  pointed 
directly  to  the  compound  interest  charge  as  the  only  error 
in  the  decree,  and  pointed  out,  too,  in  specific  terms,  the 
period  for  which  that  charge  was  improperly  made,  and, 
in  equally  clear  and  specific  terms,  afllrmed  the  decree  in 
all  other  respects.  Surely,  then,  the  above  maxim  applies 
in  all  its  force.  We  do  not  mean  to  say  that  the  view 
above  expressed  applies  to  cases  at  law  when,  after  a  jury- 
VoL.  Lxxxiii— 29 
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trial  and  judgment^  the  judgment  on  writ  of  error  is 
reversed,  and  a  new  trial  awarded ;  for  in  such  cases  the 
reversal  is  total  and  not  partial,  even  though  the  reason 
for  the  reversal  goes  only  to  a  part  and  not  to  the  whole  of 
the  demand.  But,  as  we  have  seen,  the  rule  is  different  in 
equity,  where  it  is  considered  a  mockery  of  justice  to 
sacrifice  the  material  to  the  immaterial, — the  substance  to 
the  shadow. 

The  decree  appealed  from  is  right  upon  both  principle 
and  authority  and  must  be  affirmed. 

Decree  affirmed. 
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Wrrz,  BiEDLER  &  Co.  and  als.  v.  Osburn  and  Wife. 
April  21st,  1887. 

1.  Appeals^-JurisdicHon^^InseverabU  claims. — ^Where  the  claims  of  all  the 
appellants  but  one  are  below  the  appellate  jurisdiction,  but  the 
questions  as  to  all  are  identical,  and  their  interests  inseverable,  this 
court  will  retain  the  appeal  for  all. 

%,  Post-nuptial  settlements—Witnesses — Husband  and  wife, — In  suit  to 
annul  such  settlements  as  voluntary,  husband  and  wife  are  incompe- 
tent to  testify,  no  matter  by  which  party  introduced. 

3.  Idem — Voluntary — Fraud— -Creditors — Purchasers *^VQ\yici\.^ry    deeds, 

&c..  are  void  as  to  existing,  but  not  as  to  subsequent  creditors  unless 
actually  fraudulent.    Code  1873,  ch.  114.  ??  I  and  2. 

4.  Idem — Fraud-^ Proof -^ Case  at  bar. — Evidence  of  fraud  must  be  suffi- 

cient to  satisfy  the  conscience  of  the  court,  but  may  be,  and  generally 
must  be,  circumstantial.  In  the  case  at  bar  here  there  is  not  only  no 
proof  of  a  consideration  for  the  post-nuptial  settlements,  but  it  ap- 
pears from  the  evidence  that  there  was  fraudulent  intent  through  the 
whole  transaction,  and  the  deeds  are  void  as  to  both  existing  and 
subsequent  creditors. 

Appeal  from  decree  of  circuit  court  of  Loudoun  county, 
rendered  January  31st,  1884,  in  the  cause  of  Tfitz,  Biedler 
&  Co.,  and  others,  complainants,  against  W.  C.  Osburn  and 
Martha,  his  wife,  defendants.  The  decree  being  adverse 
to  the  complainants,  they  appealed  to  this  court.  Opinion 
states  the  case. 

Payne  &  AlexandeTy  for  the  appellants. 

C.  L.  Pollock  and  Joseph  ChristiaUy  for  the  appellees. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  under  section  2,  ch.  75,  of  the  Code,  to- 
set  aside  two  deeds  made  by  the  appellee,  Osburn,  respec- 
tively, on  the  eighth  of  September  and  ninth  of  December, 
1881,  as  fraudulent  and  void.  On  the  eighth  day  of  Decem- 
ber, 1881,  W.  C.  Osburn  executed  the  first  deed  assailed  as 
fraudulent,  conveying  a  house  and  lot  in  the  village  of 
Snickersville  to  a  trustee  in  trust  to  secure  the  payment  of 
said  Osburn's  note,  dated  and  executed  June  2, 1875,  for  the 
sum  of  $6,000,  payable  January  1, 1876,  to  his  wife,  Martha, 
in  pursuance  of  an  alleged  agreement,  made  between  them 
prior  to  their  marriage,  that  he  would  settle  upon  his  said 
wife,  for  her  separate  use,  free  from  his  marital  rights,  a 
material  portion  of  his  estate.  The  marriage  took  place^ 
May  29,  1875,  and  the  alleged  execution  of  the  bond  was^ 
three  days  after  the  marriage.  The  conveyance  of  Decem- 
ber, 1881,  conveyed  all  of  his  personal  property  to  secure 
certain  debts  alleged  to  be  due  by  the  grantor.  The  credi- 
tors attacking  these  deeds  contend  that  the  first  deed  for 
the  benefit  of  the  wife  was  post-nuptial,  and  made  with 
fraudulent  intent,  and  is  tainted  with  actual  fraud,  and  is- 
therefore  void  as  to  their  debts,  though  subsequently  con- 
tracted; that  the  second  deed  is  proved  to  be  actually 
fraudulent,  a  large  debt  therein  being  admitted  to  have  no- 
existence  by  the  alleged  creditor.  Upon  the  proofs  in  the^ 
case  the  circuit  court  held  the  first  deed,  of  September  8, 
1881,  to  have  been  executed  on  a  sufficient  consideration, 
and  without  fraud,  and  to  be  a  good  and  valid  deed,  bind- 
ing on  the  creditors  of  the  grantor,  and  all  other  persons ;. 
that  the  second  deed,  of  December  9,  1881,  was  void  as  to 
the  fraudulent  debt,  but  good  in  all  other  respects.  From 
this  decree  the  appellants  appealed. 

The  first  question  raised  here  is  as  to  the  jurisdiction  of 
the  court  as  to  all  of  the  appellants  but  one,  their  debt* 
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being  under  the  jurisdictional  amount  prescribed  for  this 
•court,  and  the  appellees  move  to  dismiss  the  appeal  as  to 
all  the  appellants  but  one,  the  appellants  Witz,  Biedler  & 
€o.  The  amount  in  controversy  involved  in  this  appeal 
being  above  the  jurisdictional  amount  as  to  one  of  the 
appellants,  the  question  is  properly  before  this  court  as  to 
that  one;  and,  the  questions  as  to  all  others  being  identical, 
the  question,  being  decided  as  to  one,  will  involve  the 
validity  of  the  decree  in  all  respects.  The  interests  are 
such  that  they  could  not  be  severed  in  any  court  where  they 
are  considered,  and  the  decision  here,  as  to  the  rights  of 
one,  will  conclude  the  rights  of  all  in  like  condition,  and 
the  motion  will  be  overruled. 

There  is  no  legal  proof  in  the  record  of  any  ante-nuptial 
agreement  to  a  settlement  on  the  wife.  There  is  no  state- 
ment concerning  it,  except  the  statements  of  husband  and 
wife,  and  they  are  not  competent  to  prove  it.  That  the 
deposition  of  the  husband  was  taken  by  a  creditor  will  not 
change  this  state  of  the  evidence,  he  being  an  incompetent 
witness. 

The  deed  of  September  8, 1881,  is  therefore  a  post-nuptial 
settlement  on  the  wife,  voluntary,  and  therefore  fraudulent 
and  void  as  to  existing  debts,  but  not  as  to  subsequent 
debts,  unless  actually  fraudulent.  If  tainted  with  actual 
fraud,  it  is  void  also  as  to  subsequent  debts.  Code,  ch.  114, 
§§  1,  2;  Fink  v.  Denny,  75  Ya.  663;  Blow  v.  Maynard,  2 
Leigh,  29;  Hatcher  v.  Crews,  78  Va.  460;  Perry  v.  Ruhy, 
81  Va.  317. 

The  grantor  in  this  deed  of  September  8,  1881,  making  a 
voluntary  settlement  upon  his  wife,  was,  at  the  time  of  the 
<;onveyance,  indebted  to  a  considerable  degree.  It  is  ad- 
mitted by  the  learned  counsel  for  some  of  the  secured 
•creditors  in  the  second  deed  that,  at  the  time  the  settle- 
ment was  made,  he  owed  ^1,128.53.  The  settlement  was 
lor  $6,000.    This  amount  was  far  more  than  enough  to 
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cover  his  entire  estate,  and  he  quickly  afterwards  became 
utterly  insolvent.  The  circumstances  surrounding  this 
transaction  point  unerringly  to  actual  fraud.  The  alleged 
bond  had  been  executed  seven  years  before,  if  at  all,  and 
it  had  been  kept  a  profound  secret  between  husband  and 
wife  until  some  necessity  called  for  this  conveyance.  This 
necessity  was  doubtless  his  impending  insolvency.  If  the 
bond  was  really  executed  in  1875,  of  which  there  is  na 
proof  except  itself,  it  was  given  by  a  husband  to  his  wife 
for  an  amount  greatly  in  excess  of  the  value  of  all  hi& 
property.  Fraudulent  intent  is  clearly  manifested  through- 
out the  transaction,  and  the  deed  is  void  both  as  ta 
creditors  whose  debts  were  then  and  were  subsequently 
contracted.    Moore  v.  UllmaUy  80  Va.  307. 

The  deed  of  December  9,  1881,  is  confessedly  fraudulent 
as  to  one  large  debt  of  $3,000,  admitted  to  have  no  existence. 
This  amount  was  greater  than  the  value  of  all  the  property 
conveyed,  and  upon  execution  of  the  trust  by  the  trustee,^ 
after  payment  of  the  debts  secured,  the  residue  was  pay- 
able to  the  grantor.  This  deed  being  tainted  with  actual 
fraud,  being  made  with  intent  to  hinder,  delay,  and  defraud 
creditors,  is  void  as  to  creditors,  whether  such  at  the  time^ 
of  its  execution,  or  becoming  so  subsequently,  except  as  ta 
valid  debts  secured  thereby,  the  owners  of  which  had  na 
notice  of  the  fraud  of  the  grantor.  Such  creditors  must  be 
regarded  in  the  light  of  purchasers  for  value,  and  will  be 
protected  as  to  their  debts ;  but  as  to  all  others  the  deed  ia 
fraudulent  and  void.  Code,  ch.  114,  §1;  Etans  v.  Oreeii- 
how,  15  Gratt.  153. 

"  A  pre-existing  debt  is  in  itself  a  valuable  consideration 
for  a  deed  of  trust  executed  for  its  security,  which  deed,, 
if  it  be  duly  recorded,  and  was  not  executed  with  fraudu- 
lent intent,  knqwn  to  the  trustee  or  the  beneficiaries 
therein,  will  be  valid,"  etc.  Opinion  of  Moncure,  J.,  in  last- 
named  case. 
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There  was  no  error  in  the  decree  of  the  circuit  court  in 
upholding  this  deed  as  to  creditors  secured  therein,  to 
whom  no  participation  in  the  fraud  is  imputed  or  proved, 
but  the  circuit  court  did  err  in  sustaining  the  validity  of 
the  deed  of  September,  1881 ;  and  for  that  cause  the  said 
decree  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein,  to  subject  the  property  con- 
veyed therein  to  the  satisfaction  of  the  debts  of  the  grantor. 

Decree  reversed. 
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Seamster  and  als.  v.  Blackstock  and  als. 

April  21st,  1S87. 

1.  Judgments — Jurisdiction — Collateral   Ifnpeachment.—jxxrisdxcXAon    of 

subject  matter  and  parties  is  essential  to  conclusiveness  of  judgments 
or  decrees.  A  court  may  rightfully  obtain  jurisdiction,  and  its  decrees 
may  be  void,  because,  in  the  progress  of  the  cause,  it  has  exceeded  its 
jurisdiction.  In  such  cases  the  decrees  may  be  attacked  directly  or 
collaterally.     IVade  v.  Hancock^  76  Va.  620. 

2.  Idem — County  courts- Dower — Sale  for  partition,— \V\\Gr^   in   widow's 

suit  in  county  court,  in  1862,  for  sole  purpose  of  having  her  dower 
assigned,  the  court,  after  assigning  dower,  of  us  own  accord  de- 
creed sale  of  residue  of  the  land  for  division  of  the  proceeds  among 
the  infant  heirs,  they  being  parties  to  the  suit.  The  dividend  of  each 
heir  exceeding  ^300,  the  county  court  transcended  its  jurisdiction,  and 
its  decree  of  sale  was  void.    Code  1860,  p.  681,  ?  3. 

3  Idem — Circuit  court— Res  judicata. — Where,  after  the  suit  was  removed 
to  circuit  court,  the  heirs  filed  in  1876  petition  to  rehear  and  avoid  the 
decree  of  county  court  for  want  of  jurisdiction,  decree  of  circuit  court 
dismissing  petition  makes  not  the  matters  alleged  therein  res  judicata, 

4.  Ejectment — Equitable  defenses— Case  at  bar. — In  1880,  B.  and  the  other 
heirs  brought  ejectment  against  S.  and  others  claiming  under  the  pur- 
chaser at  the  sale  made  under  decree  of  county  court  for  the  land. 
Defendants  relied  on  the  proceedings  in  the  chancery  suit  as  defense. 

Held: 

Those  proceedings  are  void  and  no  bar  to  the  action.^ 

Error  to  judgment  of  circuit  court  of  Halifax  county, 
rendered  November  12th,  1884,  in  an  action  of  ejectment, 
wherein  John  J.,  Elijah  G.,  Charles  H.  and  David  A. 
Blackstock  and  Henry  Seamster  and  Sarah  C,  his  wife, 
were  plaintiflFs,  and  John  Seamster,  Martha  Blackstock  and 
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Williamson  Canada  were  defendants.  The  defendants 
pleaded  not  guilty,  and  gave  notice  of  equitable  defenses 
under  Code  1873,  ch.  131,  §§  20  and  21.  The  jury  returned 
a  specifl^l  verdict,  upon  which  judgment  was  rendered  for 
the  plaintiflFs.  Whereupon  the  defendants  obtained  a  writ 
of  error  and  supersedeas.    Opinion  states  the  case. 

W.  R.  Barksdale,  W.  W.  Henry ^  and  H.  Edmunds^  for 
the  plaintiflfs  in  error. ' 

John  W.  JRielj/y  for  the  defendants  in  error. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiiBfs,  the  defendants  in  error  here,  are  the  heirs 
at  law  of  William  Blackstock,  who  died  intestate,  in  1861, 
and  they  claim  as  such  heirs.  The  defendants  claim  title 
through  and  under  one  Allen  Conner,  now  deceased,  who 
purchased  the  land  in  controversy  under  a  decree  of  the 
county  court  of  Halifax  county  in  1862.  No  conveyance, 
however,  appears  to  have  been  made  to  the  purchaser,  or 
ordered  by  the  court.  The  sale  was  made  in  a  certain 
chancery  suit,  which  was  brought  in  the  said  county  court, 
in  1862,  by  the  widow  of  the  said  William  Blackstock, 
deceased,  for  the  sole  purpose  of  having  assignment  of  her 
dower  in  the  lands  of  her  said  deceased  husband.  At  the 
time  the  suit  was  brought,  and  when  the  sale  above  men- 
tioned was  made,  the  heirs  at  law  of  the  decedent  were 
infants,  and  they  were  made  defendants  to  the  bill.  The 
single  object  of  the  suit  was  the  assignment  of  the  widow's 
dower  in  the  land  mentioned  in  the  bill.  The  court,  how- 
ever, not  only  directed  that  the  dower  be  assigned,  but 
apparently,  sponte  sua^  decreed  a  sale  of  the  residue  of  the 
land,  which  was  made  to  Conner  as  aforesaid,  who  duly 
paid  the  purchase  money  in  full.  The  money,  except  the 
Vol.  Lxxxiii— 30 
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share  of  one  of  the  heirs,  was  subsequently  invested,  under 
an  order  of  the  court,  in  Confederate  securities,  and  of 
course  was  lost  by  the  result  of  the  war.  The  principal 
question  presented  for  decision  is  as  to  the  effect  of  the 
proceedings  in  the  said  chancery  suit.  The  defendants 
relied  on  the  record  of  those  proceedings  upon  the  trial  in 
the  court  below,  as  evidence  in  part  of  an  equitable  title 
on  their  part  which,  they  insisted,  constituted  a  bar  to  the 
plaintiffs'  recovery.  The  circuit  court,  however,  held  other- 
wise, and  gave  judgment  on'  the  special  verdict  for  the 
plaintiffs 

The  plain tiJBfs,  the  defendants  in  error,  contend  on  the 
other  hand,  that  the  record  so  relied  on  by  the  defendants, 
the  plaintiffs  in  error  here,  is  without  any  elBfect  in  the 
present  action,  for  two  reasons,  to  wit :  1st.  Because  the 
provisions  of  the  Code,  above-mentioned,  do  not  apply  to 
judicial  sales,  but  only  to  contracts  of  sale  made  directly 
by  "a  vendor"  to  "a  vendee,''  who  acts  without  the  com- 
pulsion of  an  order  or  decree  of  a  court.  2d.  Because  the 
decrees  and  proceedings  relied  on  are  void. 

Passing  by  the  first  of  these  questions  as  unnecessary  to 
to  be  decided,  we  will  consider  the  second. 

It  is  an  elementary  principle  in  our  jurisprudence,  that 
jurisdiction  of  the  subject-matter  and  the  parties  is  essen- 
tial to  the  conclusiveness  of  a  judgment  or  decree.  And 
though  a  court  may  obtain  jurisdiction  rightfully,  yet  its 
decrees  may  be  void,  because,  in  the  progress  of  the  cause, 
it  has  exceeded  its  jurisdiction.  The  adjudged  cases 
furnish  numerous  examples  of  this  kind.  Thus,  where  a 
bill  is  filed  to  sell  a  certain  lot,  and  a  decree  is  entered  for 
the  sale  of  another  and  different  lot,  not  named  in  the  bill, 
and  to  which  the  bill  has  no  relation,  such  decree,  as  re- 
spects the  last  mentioned  lot,  is  a  nullity.  This  principle 
is  illustrated  by  the  case  of  Wade  v.  Hancock^  76  Va.  620. 
In  that  case  it  was  held  that  in  summary  proceedings  under 
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the  ninth  section  of  chapter  76  of  the  Code  of  1873,  the^ 
circuit  courts  of  the  State  have  jurisdiction  to  appoint, 
change,  and  remove  church  trustees,  but  not  to  determine 
h(yu>  they  shall  administer  their  trust;  and  accordingly,  the 
judgment  complained  of  was  held  void,  because  in  pro- 
nouncing it  the  court  had  exceeded  its  jurisdiction.  In 
delivering  the  opinion  of  the  court,  Burks,  J.,  cites  with 
approbation,  the  case  of  ex  parte  Lange,  18  Wall.  163,  in 
which  this  question  is  discussed  with  much  learning  and 
ability  by  Mr.  Justice  Miller,  in  delivering  the  opinion  of 
the  supreme  court  of  the  United  States.  See  also  7  Rob.  Pr. 
107,  et  seq.,  where  numerous  cases  to  the  same  effect  are 
referred  to.  The  application  of  these  principles  is  decisive 
of  the  present  case.  Here,  the  county  court  in  discussing 
a  sale  of  the  residue  of  the  land,  after  allotting  the  widow's 
dower,  went  far  beyond  the  case  made  by  the  bill,  or  any 
thing  contemplated  thereby,  and  plainly  exceeded  its 
jurisdiction,  the  result  of  which  is,  the  proceedings  under 
the  decree  of  sal^  are  void,  and  may  be  attacked  collaterally. 
Various  irregularities  are  alleged  to  have  occurred  in  the 
proceedings  in  the  county  court,  but  it  is  unnecessary  ta 
make  particular  reference  to  them  here,  because  even  if 
the  decree  of  sale  had  been  consistent  with  the  averments 
and  prayer  of  the  bill,  and  in  other  respects  regular,  yet 
the  decree  would  have  been  void,  since  the  statute,  as  it 
then  was,  prohibited  the  county  courts  from  decreeing  a 
sale  of  land  for  partition  when  the  interest  of  any  party 
exceeded  in  value  the  sum  of  three  hundred  dollars.  Code 
1860,  p.  581,  §  3.  And  here  the  record  affirmatively  shows 
that  the  interest  of  each  party  exceeded  in  value  that  sum. 
It  appears,  however,  that  in  1876,  the  suit  was  trans- 
ferred from  the  county  to  the  circuit  court  of  Halifax 
county,  and  that  after  its  removal,  the  plaintiffs  in  this 
action,  the  defendants  in  error,  appeared  in  the  latter  court 
and  filed  their  petition,  alleging  errors  in  the  proceedings 
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in  the  county  court,  insisting  that  the  decrees  made  therein 
affecting  their  rights  were  void,  and  praying  that  the  same 
be  reheard  and  annulled.  To  the  petition  there  was  a  de- 
murrer and  answer;  and  upon  the  hearing  the  petition 
was,  in  general  terms,  dismissed.  The  plaintiffs  in  error 
now  contend  that  the  decree  dismissing  the  petition  finally 
settled  the  rights  of  the  parties,  and  that  the  matters 
therein  alleged  are  res  Judicata.  But  in  this  contention 
we  do  not  concur. 

In  Durant  v.  Essex  Oompany,  7  Wall.  107,  it  was  held 
that  a  decree,  absolute  in  its  terms,  dismissing  a  bill  in 
equity,  is  an  adjudication  of  the  merits  of  the  controversy, 
and  constitutes  a  bar  to  any  further  litigation  of  the  same 
subject  between  the  same  parties,  unless  made  because  of 
some  defect  in  the  pleadings,  or  for  want  of  jurisdiction, 
or  because  the  complainant  had  an  adequate  remedy  at 
law,  or  upon  some  other  ground  which  does  not  go  to  the 
merits.  And,  said  the  court,  where  words  of  qualification, 
such  as  "  without  prejudice,"  or  other  terms  indicating  a 
right  or  privilege  to  take  further  legal  proceedings  on  the 
subject,  do  not  accompany  the  decree,  it  is  presumed  to  be 
rendered  on  the  merits.  See,  however,  what  is  said  in 
CTirisman^s  Adm*x  v.  HarmaUy  29  Gratt.  494,  501. 

In  the  present  case,  it  is  unnecessary  to  express  aa 
opinion  as  to  the  effect  of  such  a  decree ;  for  clearly  the 
decree  of  the  circuit  court,  dismissing  the  petition,  can 
have  no  greater  force  or  effect  than  if  it  had  been  made 
by  the  county  court  before  the  removal  of  the  cause  to  the 
circuit  court.  And  we  take  it  to  be  indisputable  that  no 
order  or  decree  by  a  court  can  be  clothed  with  vitality 
unless  the  court  has  jurisdiction  to  render  it.  So  that  if 
the  sale  of  the  land  in  controversy  was  noid,  as  we  have 
shown  it  was,  the  rights  of  the  parties,  the  defendants  ia 
error,  were  not,  and  could  not  be,  affected  by  the  decree 
dismissing  the  petition,  in  which  the  jurisdiction  of  the 
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county  court  to  order  the  sale  was  denied.  In  other  words, 
that  decree  constitutes  no  bar  to  the  maintenance  of  the 
present  action. 

Only  one  other  point  in  the  case  need  be  mentioned.  It 
appears  from  the  record  of  the  proceedings  in  the  county 
court  that  one  of  the  plaintiflFs,  D.  A.  Blackstock,  attained 
his  majority  during  the  war,  and  soon  after  the  sale  of  the 
land  had  been  made,  and  received  his  share  of  the  pro- 
ceeds. It  does  not  appear,  however,  that  any  defense  on 
that  ground  waa  made  in  the  court  below.  Whether  such 
fact,  if  it  had  been  relied  on,  would  estop  the  said  D.  A. 
Blackstock  from  asserting  any  claim  to  the  land^  is  a  ques- 
tion, therefore,  as  to  which  we  express  no  opinion. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs  to  the  defendants  in  error.. 

Judgment  affirmed. 
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Blair  v.  Muse  and  als. 

April  21st,  1887. 

Deeds — C/auses — Repugnant^SubsequenL — Unlimited  power  of  aliena- 
tion is  aq  essential  incident  of  a  fee-simple  estate.  A  deed  conveys 
land  to  four  grantors  in  fee  simple.  Subsequent  clause  giving  one  of 
them  power  to  dispose  of  the  whole  at  her  pleasure  b  invalid,  the 
rule  being  that  where  two  clauses  in  a  deed  are  repugnant,  the  first 
shall  prevail. 

Appeal  from  decree  of  circuit  court  of  Pittsylvania  county, 
rendered  December  12th,  1884,  in  the  cause  of  J.  D.  Blair, 
suing  for  himself  and  others,  plaintiflFs,  against  W.  J.  Overby, 
sheriflF-administrator  of  A.  L.  H.  Muse,  deceased,  Mary  Ann 
Muse,  C.  L.  Carter,  and  Dorothy  S.  Carter,  his  wife,  and 
Rufus  Muse.  At  the  hearing  the  bill  was  dismissed  at  the 
costs  of  the  plaintiflFs,  who  appealed  to  this  court.  Opinion 
states  the  case. 

W.  W.  Henry  and  B.  B.  Munford,  for  the  appellants. 

Geo.  D.  Bison  and  J.  D,  Coles,  for  the  appellees. 

Richardson,  J.,  delivered  opinion  of  the  court. 

This  case  lies  within  a  narrow  compass,  and  may  be 
T)riefly  disposed  of.  The  object  of  the  bill  was  to  enforce 
the  lien  of  a  judgment  and  execution  thereon  in  favor  of  the 
complainant  for  $537.23,  with  interest  and  costs,  obtained 
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in  the  said  court  against  one  A.  L.  H.  Muse,  on  the  fifth  of 
September,  1876. 

The  bill  sets  forth  that  on  the  fourth  of  October,  1847, 
the  said  Muse  conveyed  to  his  wife,  Mary  Ann  Muse,  and 
their  children,  Dorothy  S.,  Frances  Ann,  and  Rufus  Muse, 
certain  personalty  and  also  a  tract  of  land,  situate  in  the 
said  county,  containing  246  acres ;  that  afterwards,  some 
time  in  the  year  1874,  the  said  Frances  Ann  died  intestate, 
unmarried  and  without  issue,  and  that  her  father,  the  said 
A.  L.  H.  Muse,  became  her  sole  heir  and  distributee ;  that 
afterwards,  and  after  the  rendition  of  the  said  judgment 
and  its  entry  on  the  judgment  lien-docket  of  the  said  county, 
to-wit :  on  the  tenth  day  of  January,  1881,  the  said  A.  L.  H. 
Muse  and  Mary  A.,  his  wife,  conveyed  the  estate,  real  and 
personal,  so  inherited  from  the  said  Frances  Ann  Muse, 
deceased,  to  their  said  daughter,  Dorothy  S.,  then  the  wife 
of  C.  L.  Carter,  claiming  the  right  to  make  such  convey- 
ance by  virtue  of  the  deed  from  the  said  A.  L.  H.  Musejto 
his  wife  and  children  as  aforesaid.  The  bill  also  charges 
that  the  deed  to  Mrs.  Carter  was  made  without  authority 
of  law,  and  is  on  its  face  fraudulent  and  void. 

The  principal  question  in  the  case  turns  upon  the  true 
construction  of  the  deed  of  the  fourth  of  October,  1847.  In 
other  words,  the  question  is,  whether  Frances  Ann  Muse 
took  an  interest  in  the  property  conveyed  by  that  deed, 
which  at  her  death  passed  to  her  father,  the  said  A.  L.  H. 
Muse,  under  our  statute  of  descents  and  distributions. 

The  deed  conveys,  with  general  warranty,  all  the  right, 
title,  and  interest  of  the  grantor  in  and  to  the  property,  real 
and  personal,  described  in  the  deed,  unto  the  said  Mary 
Ann  Muse,  Frances  Ann  Muse,  Dorothy  S.  Muse  and  Rufus 
Muse,  their  executors,  administrators,  and  assigns  forever. 
And  then  follow  what  in  the  deed  are  called  "  the  follow- 
ing exceptions  and  reservation,"  to-wit :  "  I  reserve  to  my 
wife,  the  said  Mary  Ann,  the  power,  right,  and  privilege  to 
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sell  and  convey  at  any  time,  at  her  own  pleasure,  any  part 
or  the  whole  of  the  aforesaid  land  and  premises,  &c.,  and 
her  conveyance  in  such  case  shall  be  lawful  and  good  to  the 
purchaser  of  the  same,"  &c. 

This  latter  clause  in  the  deed  is  manifestly  void  and 
inoperative,  for  several  reasons.  In  the  first  place,  it  is 
irreconcilably  repugnant  to  the  preceding  clause,  the  effect 
of  which  is  to  convey  the  property  described  in  the  deed 
to  the  four  grantees  absolutely  and  in  fee  simple,  and  one 
of  the  essential  incidents  of  a  fee-simple  estate  is  the 
unlimited  power  of  alienation.  Hence,  the  grantor  having 
conveyed  the  property  absolutely  to  the  four,  the  subse- 
quent clause  giving  to  the  wife  the  power  to  dispose  of  the 
whole  estate  conveyed,  at  her  pleasure,  is  invalid;  for  the 
rule  is  that  when  two  clauses  in  a  deed  are  repugnant,  the 
first  shall  prevail.  The  case  of  HuTn/pTirey  v.  Foster,  13 
Gratt.  653,  is  not  in  conflict  with  this  view.  That  case 
simply  decided  that  under  the  statute  then  in  force,  and 
which  applies  to  the  deed  in  question,  the  whole  deed 
should  be  looked  to  in  order  to  ascertain  the  intention  of 
the  grantor,  and  consequently  what  estate  was  intended  to 
be  granted.  But  that  is  not  the  question  before  us.  Here, 
then,  are  two  utterly  irreconcilable  clauses  in  the  deed,  each 
expressed  in  clear  and  unmistakable  language,  which  un- 
questionably brings  the  case  within  the  rule  above  stated. 
Nor  is  the  clause  in  question  valid  as  an  exception ;  for  an 
exception  relates  only  to  a  thing  that  is  severable  from  the 
thing  granted,  and  not  to  an  inseparable  incident.  There- 
fore, where  a  deed,  as  in  this  case,  conveys  property  in  fee- 
simple,  and  restrains  the  power  of  alienation,  the  latter 
provision  is  void,  because,  as  we  have  seen,  the  power  of 
alienation  is  ordinarily  an  inseparable  incident  of  a  fee- 
simple  estate.     2  Minor's  Insts.  (1  Ed.)  76. 

And  it  is  equally  clear  that  the  clause  in  question  is  not 
good  as  a  reservation.    A  reservation  applies  to  a  thing  not 
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in  esse  at  the  time  of  the  grant,  but  newly  created,  and 
which  is  reserved  for  the  benefit  of  the  grantor;  as,  for 
example,  the  reservation  of  a  right  of  way  over  the  estate 
conveyed,  which,  though  it  may  have  been  previously  en- 
joyed by  the  grantor  as  the  owner  of  the  estate,  becomes  a 
Dew  right.  It  is  needless,  therefore,  to  say  that  the  so- 
called  reservation  of  the  exclusive  power  of  alienation  on 
the  part  of  the  wife  of  the  grantor,  in  the  deed  under  con- 
sideration, is  void.  We  are,  therefore,  of  opinion  that  the 
said  Frances  Ann  Muse  took  an  undivided  one-fourth  inter- 
est  absolutely  and  in  fee-simple  in  the  property  conveyed 
by  the  deed  of  October  4, 1847,  which  passed,  at  her  death, 
to  the  said  A.  L.  H.  Muse,  as  her  sole  heir  and  distributee, 
and  that  the  decree  of  the  circuit  court  dismissing  the  bill 
is  erroneous.  It  only  remains  to  say  that  inasmuch  as  the 
single  object  of  the  bill  is  to  subject  the  said  undivided 
interest  to  the  lien  of  the  appellants  judgment  and  execu- 
tion, it  was  not  necessary  to  make  the  said  Rufus  Muse  a 
party  to  the  suit,  and  the  demurrer  to  the  bill  ought,  there- 
fore, to  have  been  overruled.  The  decree  of  the  said 
circuit  court  must  be  reversed  and  annulled,  and  a  decree 
entered  here  in  conformity  with  the  views  hereinbefore 
expressed. 


Deckee  eeversed. 


Vol.  liXxxiir — 31 
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§li(ttmond. 

Armstead  v.  Bailey  and  als. 
April  28th,  1887. 

1.  Chancery  Practice — Review— Rehearing — Assignees, — Neither  bills 

of  review  nor  petitions  for  rehearing  lie  for  assignees. 

2.  iBKyL— Rehearing— Case  a^  dor. —In  1866,  a  creditor's  suit  was  brought 

to  subject  decedent's  lands.  In  1876  his  former  wards,  by  petition, 
claimed  a  balance,  which  was  ascertained  and  paid  out  of  proceeds  of 
the  lands.  In  1884,  A.  by  petition  claimed  that  he  was  assignee  of  a 
claim  against  decedent,  and  that  after  the  wards  came  of  age  they 
received  from  decedent  bonds  jn  full  of  their  claims,  and  collected  the 
same ;  and  prayed  a  rehearing  of  the  decree.  Petition  set  forth  no 
newly  discovered  evidence,  and  was  without  affidavit  that  the  facts 
relied  on  could  not,  by  due  diligence,  have  been  brought  to  light 
before  the  decree  was  entered. 
Held  : 

The  petition  was  properly  dismissed  on  demurrer. 

Appeal  from  decree  of  circuit  court  of  York  county, 
entered  January  23d,  1884,  on  a  petition  filed  by  Robert  T. 
Armstead  in  the  cause  styled  Newman  and  others  against 
Whittaker  and  others. 

This  was  a  suit  in  equity  in  the  circuit  court  of  York 
county,  commenced  in  1866,  to  settle  the  estate  and  to  pay 
the  debts  of  Thomas  W.  Whittaker,  deceased.  The  cause 
was  duly  referred  to  a  commissioner  to  take  the  necessary 
accounts,  who  executed  the  decree,  and  returned  his  report 
to  the  court.  From  this  report,  it  appears  that  among  the 
secured  debts  was  one  in  favor  of  W.  W.  Vest,  amounting 
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to  a  sum  exceeding  $2,000.  A  sale  of  the  real  estate  was 
ordered,  from  which  Vest  realized  on  account  of  his  debt 
nearly  $1,000,  leaving  a  large  balance  unpaid. 

In  May,  1876,  William  H.  Bailey,  John  K.  Bailey,  and 
Elizabeth  Vannerson  (formerly  Bailey)  filed  their  petition 
in  the  cause,  alleging  that  the  said  Whittaker  in  his  life- 
time  had  been  their  guardian,  and  that,  as  such  guardian, 
he  died  largely  indebted  to  them.  And  the  prayer  of  the 
petition  was  that  an  account  of  his  transactions  as  guardian 
be  taken,  and  that  their  claim,  when  ascertained,  be  paid 
out  of  any  funds  under  the  control  of  the  court,  available 
for  such  purpose. 

The  accounts  prayed  for  in  the  petition  were  accordingly 
taken  by  one  of  the  commissioners  of  the  court,  which 
showed  an  indebtedness  to  the  petitioners  of  $6,968.85,  as 
of  November  3d,  1878,  including  interest.  The  report  of 
the  commissioner  was  confirmed  by  a  decree  entered  on 
the  4th  of  November,  1878,  no  exception  to  the  report 
having  been  taken.  And  by  the  same  decree,  it  was 
ordered  that  the  proceeds  of  the  sale  of  a  certain  tract  of 
land  belonging  to  the  decedent's  estate,  called  "  the  Mill 
tract,"  and  upon  which  there  were  no  specific  liens,  be  dis- 
tributed, wheA  collected,  among  the  petitioners  aforesaid, 
which  was  subsequently  done. 

On  the  23d  of  January,  1884,  R,  T.  Armstead,  who  is  the 
appellant  here,  filed  his  petition  in  the  cause,  alleging 
that  he  was  the  assignee  for  valuable  consideration  of  the 
balance  due  the  said  W.  W.  Vest  as  aforesaid,  as  evidenced 
by  the  written  assignment  of  Vest,  exhibited  with  the 
petition,  and  dated  December  4,  1883 ;  that  the  said  Wil- 
liam H.  and  John  K.  Bailey,  and  Elizabeth  Vannerson, 
after  each  had  arrived  at  full  age,  had  received  certain 
bonds  from  the  estate  of  their  former  guardian,  the  said 
Thomas  W.  Whittaker,  in  full  satisfaction  of  their  claims 
.against  the  estate,  and  that  in  their  own  names  they  had 
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sued  upou  and  collected  the  said  bonds,  and  consequently 
were  not  entitled  to  the  proceeds  of  the  real  estate  which 
had  been  decreed  and  paid  to  them  as  aforesaid. 

The  prayer  of  the  petition  accordingly  was  that  the 
petitioner  be  admitted  as  a  party  to  the  suit,  and  that  all 
parties  having  an  adverse  interest  be  summoned  to  answer 
the  allegations  of  the  petition;  that  the  petition  be  treated, 
as  far  as  necessary,  as  a  petition  for  a  rehearing;  that  the 
claim  asserted  in  the  petition  be  paid  out  of  any  funds 
under  the  control  of  the  court  **  properly  liable  therefor;" 
that  the  said  William  H.  Bailey,  John  K.  Bailey,  and  Eliza- 
beth Vannerson  be  required  to  refund  any  moneys  received 
by  them  under  previous  decrees  to  which  they  were  not 
justly  entitled ;  that  all  proper  accounts  be  taken,  and  for 
general  relief. 

To  this  petition  the  said  William  H.  Bailey,  John  K. 
Bailey,  and  Elizabeth  Vannerson  demurred,  and  the  de- 
murrer was  sustained  and  the  petition  dismissed  by  the 
decree  complained  of. 

Samuel  D.  Davies,  for  the  appellant. 

W.  G.  W.  FartTiingy  for  the  appellees. 

Lewis,  P.,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  rule  governing  applications  to  rehear  decrees  in 
chancery  upon  matter  of  fact,  is  that  the  bill  of  review  or 
the  petition  for  rehearing,  as  the  case  may  be,  must  set 
forth  the  discovery  of  new  evidence,  and  must  be  supported 
by  affidavit  that  such  after  discovered  evidence  could  not 
have  been  brought  forward,  by  the  use  of  reasonable  dili- 
gence, before  the  decree  was  made.  Nor  is  it  sufficient  to 
allege  merely  that  the  party  applying  expects  to  prove  cer- 
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tain  facts;  but  the  newly-discovered  evidence  must  be 
substantially  and  distinctly  stated,  in  order  that  the  court 
may  judge  of  its  relevancy  and  materiality,  and  it  must 
not  be  merely  cumulative,  but  such  as  would  have  probably 
produced  a  different  result,  had  it  been  offered  in  time. 
Carter  v.  AllaUy  21  Gratt.  241 ;  Whitten  v.  SaunderSj  75 
Ya.  663 ;  Trenelyan^s  AdmW  v.  Lofft,  aTvtey  p.  141. 

Tried  by  this  test,  the  petition  in  the  present  case  is  de- 
fective. It  does  not  allege  the  discovery  of  new  matter, 
nor  is  it  sworn  to  or  supported  by  affidavit ;  and  for  aught 
it  alleges  to  the  contrary,  the  facts  relied  on  might  hava 
been  used  when  the  decrees  sought  to  be  reheard  were  made. 
And  if  the  facts  alleged  were  known  to,  and  might  have 
been  used  by,  the  assignor  of  the  appellant  before  the  entry 
of  those  decrees,  he  must  be  presumed  to  have  acquiesced 
in  the  decrees,  and  is  not  entitled  to  have  them  reheard; 
and  the  appellant,  by  virtue  of  the  assignment  subsequently 
made  to  him,  can  occupy  no  better  position  than  his  assignor. 
If  the  rule  were  otherwise,  there  would  be  no  end  of  suits. 
Limngston  v.  Hubbs,  3  Johns.  Ch.  124. 

A  bill  of  review,  it  is  said,  does  not  lie  for  assignees.  2 
Dan.  Ch.  Pr.  1627 ;  Thompson  v.  Maxwell,  95  U.  S.  391. 
And  the  same  rule,  says  Barton,  applies  to  a  petition  for 
rehearing.  But  it  is  nevertheless  competent,  says  the  same 
author,  to  a  person  not  a  party  to  the  former  suit,  but  whose 
interest  may  in  some  way  have  been  affected  by  the  pro- 
ceedings had  therein,  to  come  in  by  petition  to  be  made  a 
party,  and  then  to  ask  a  rehearing  of  a  former  decree.  1 
Bart.  Ch.  Pr.  205. 

For  the  reasons,  however,  already  stated,  the  decree  of 
the  circuit  court  sustaining  the  demurrer  to  the  petition  is 
right,  and  must  be  affirmed. 

Decree  affirmed. 
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W.  O.  &  W.  R.  R.  Co.  V.  Lewis  and  als. 

April  2Sth,  1887. 

Railroads — County  bonds — Mortgages — Sale — Purchasers^ Case  at  bar, — 
County  bonds  issued  to  aid  a  railroad  company  were  payable  upoi> 
construction  of  the  railroad  through  the  county  by  1892.  Before  that 
the  company  received  the  bonds  and  executed  a  first  mortgage  to  secure 
the  county  against  the  interest  and  the  bonds  in  case  the  road  was  not 
constructed  by  1892.  The  company  hypothecated  part  of  the  bonds. 
Under  second  and  third  mortgages  afterwards  executed  in  a  general 
creditor's  suit,  the  railroad  was  sold  subject  to  the  first  mortgage. 
The  proceeds  were  partly  applied  to  redeem  the  hypothecated  county 
bonds — 
Held  : 

The  purchasers  are  not  entitled  to  the  redeemed  bonds  unless  they 
first  refund  to  the  general  creditors  as  much  of  the  proceeds  of  the 
sale  as  went  to  redeem  them. 

Appeal  from  decree  of  circuit  court  of  city  of  Richmond^ 
rendered  February  16, 1885,  in  the  chancery  cause  of  Henry 
Lewis  and  others,  plaintiffs,  against  The  Washington,  Ohia 
and  Western  Railroad  company  and  others,  defendants^ 
The  decree  being  adverse  to  the  said  company,  it  obtained 
an  appeal.    Opinion  states  the  case. 

Barton  &  Boyd,  for  the  appellant. 

J.  M.  Johnson,  F.  L.  Smith,  R.  H.  Lee,  Henry  HeatoUy 
H.  0.  Claughton  and  (7.  E.  Stuart,  for  the  appellees. 


» 
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The  suit  was  a  creditors'  bill  to  sell  the  property  of  an 
insolvent  corporation  known  as  the  "  Washington  &  Ohio 
Railroad  Company/'  and  subject  the  same  to  the  claims  of 
its  creditors.  In  the  sale  to  enforce  the  liens  upon  the 
property  of  this  company,  one  only  was  not  enforced.  This 
was  the  first  lien  upon  the  property  of  the  company,  cre- 
ated by  the  original  corporation  to  which  the  Washington, 
Ohio  &  Western  Railroad  Company  has  succeeded,  and  was 
created  by  the  said  original  corporation,  known  by  the 
name  of  the  '^ Alexandria,  Loudoun  &  Hampshire  Railroad 
Company,"  August  6,  1858,  to  secure  to  the  county  of 
Clarke  the  obligations  of  a  bond  executed  to  that  county 
by  the  said  "  The  Alexandria,  Loudoun  &  Hampshire  Rail- 
road Company."  The  nature  of  this  obligation  was  as 
follows:  The  county  of  Clarke  had  subscribed  to  the 
capital  stock  of  this  company  $100,000,  conditioned  to  be 
expended  in  the  construction  of  the  road  in  that  county. 
The  railroad  company,  not  having  reached  the  county  of 
Clarke  in  the  construction  of  its  road,  arranged  with  the 
county  to  receive  the  subscription  in  $100,000  of  the  bonds 
of  the  county,  and  the  company  executed  a  trust  deed  to 
secure  its  bond  for  that  amount,  conditioned  that  the  com- 
pany should  pay  the  interest  on  these  bonds  until  the  road  * 
should  be  constructed  into  that  county,  and  to  indemnify 
the  county  against  the  principal  of  the  bonds  unless  the 
road  should  be  so  constructed  in  the  county  before  1892, 
the  period  of  their  maturity.  The  property  was  sold  sub- 
ject to  this  lien,  as  it  was  a  contingent  liability  only.  , 
These  bonds  were  duly  delivered  to  the  company. 

As  has  been  said,  these  bonds  amount  to  $100,000.  At 
the  date  of  the  mortgage  under  which  the  sale  was 
made  in  this  case,  the  company  had  sold  some  of  these 
bonds,  had  hypothecated  others,  and  still  held  undisposed 
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of  some  others.  As  to  those  sold,  the  purchasers  of  the 
road,  the  appellants  here,  make  no  contention;  that  is, 
assert  no  claim ;  as  to  those  held  by  the  insolvent  corpo- 
ration, there  is  no  claim  made  by  the  creditors  of  the  in- 
solvent corporation ;  but  as  to  the  bonds  hypothecated  this 
dispute  is  made. 

The  said  hypothecated  Clarke  county  bonds  were  so  hy- 
pothecated,  along  with  the  bonds  of  the  Washington  & 
Ohio  Railroad  Company  protected  by  the  mortgage  under 
which  the  sale  was  made ;  and,  when  the  purchase  money 
was  applied  by  the  court  to  the  extinguishment  of  the 
debts  secured,  the  hypothecated  Clarke  county  bonds  were 
thus  redeemed,  and  came  into  the  hands  of  the  court, 
whereupon  the  question  arose  as  to  whom  do  they  belong, — 
the  purchasers  at  the  sale,  or  to  the  creditors  of  the  Wash- 
ington &  Ohio  Railroad  Company  ?  The  purchasers  claim 
that,  as  their  money  (so  their  claim  is  stated)  was  used  to 
redeem  them,  they  belong  to  them,  the  said  purchasers. 
On  the  other  hand,  it  is  claimed  that  the  purchasers,  under 
the  provisions  of  section  45,  ch.  61,  Code  1873,  succeeded 
to  the  rights,  etc.,  of  the  first  company,  but  became  liable 
only  for  the  debts  of  the  first  company,  which  were  as- 
sumed by  them  only ;  that,  under  the  sale  in  this  case,  the 
sale  was  expressly  subject  to  this  lien  for  the  $100,000 
Clarke  county  bonds;  that  the  purchasers  assumed  this 
obligation  of  the  company,  whatever  it  should  be ;  that 
the  rights  of  the  purchasers  were,  as  to  these  bonds,  ex- 
actly such  as  the  rights  of  the  first  company  were, — that 
is,  those  the  first  company  held  at  the  date  of  the  sale 
they  were  entitled  to  hold,  and  did  so  hold  without  ques- 
tion ;  that  as  to  those  sold  they  could  do  what  the  first 
company  could  do,  and  no  more, — that  is,  meet  whatever 
liability  should  eventually  accrue  upon  them  at  maturity 
in  1892,  or  sooner,  if  the  county  of  Clarke  should  pay  them, 
be  relieved  of  all  liability  as  to  them ;  that,  as  to  those 
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hypothecated,  they  had  the  same  rights,  obligations,  and 
powers  which  the  first  company  possessed,  and  none  others, 
the  sale  having  been  made  without  affecting  them,  the  new 
company  stepping  into  and  filling  the  place  of  the  first 
company  as  to  these,  exactly  as  it  did  step  into  and  fill  the 
place  of  the  first  company  as  to  those  unsold,  and  not 
hypothecated. 

The  first  company  had  the  right  to  pay  off  the  debts  se- 
-cured  by  these,  then  redeem  and  receive  them  again  into 
its  possession.  The  circuit  court  in  order  to  protect  the 
purchasers  against  the  debts  in  question,  having  paid  them 
off  with  the  purchase  money  which  belonged  to  the  credi- 
tors of  the  company,  and  having  thus  redeemed  bonds 
(Clarke  county  bonds)  for  which  the  purchasers  were  liable 
under  their  contract  of  purchase,  the  said  court  held  that 
the  said  new  company  could  only  become  entitled  to  the 
said  county  of  Clarke  bonds  by  the  performance  of  the  con- 
ditions which  bound  the  first  company,  to-wit  t  by  paying 
off  the  debts  for  which  they  were  hypothecated ;  the  first 
corporation  had  a  right  to  whatever  was  left  after  satisfy- 
ing these  bonds;  and  that,  the  bonds  having  been  redeemed 
by  the  money  held  in  trust  by  the  court  for  the  benefit  of 
the  creditors  of  the  first  corporation,  the  new  corporation 
could  only  receive  these  bonds  by  paying  back  into  the 
trust  fund  the  amount  by  which  it  had  been  depleted  for 
their  benefit  and  profit.  This  decree  of  the  circuit  court  of 
Richmond  is  plainly  right,  for  the  foregoing  reasons,  and 
the  same  will  be  affirmed  here.  The  several  amounts  of 
the  Clarke  county  bonds,  held,  respectively,  by  complete 
purchasers,  by  others  as  collateral  security,  and  retained 
unsold  by  the  first  company,  have  not  been  set  forth  herein, 
that  being  wholly  immaterial.  The  lien  to  secure  the  obli- 
gation to  protect  the  Clarke  county  bonds  having  been 
expressly  reserved  at  the  sale,  and  assumed  by  the  pur- 
chasers, the  appellant  company,  their  obligation  as  to  all  is 
Vol.  Lxxxin— 32 
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the  same,  that  is,  to  step  into  the  place  of  the  old  company 
as  to  them. 

In  doing  this  they  are  not  required  to  pay  more  than  by 
their  purchase  they  agreed  to  pay.  They  agreed  to  pay  the 
purchase  price,  and  assume  the  liabilities,  whatever  they 
were,  as  to  the  preferred  lien,  and  this  is  all  they  have  been 
required  to  do.  Their  money  was  used  to  redeem  these 
bonds  when  they  acquired  the  purchased  property.  The 
purchase  money  did  not  belong  to  them.  It  stood  in  the 
place  of  the  property  they  had  purchased.  Their  agreement 
was  to  buy  the  property  of  the  first  company,  subject  to  the 
obligations  of  the  first  lien ;  and  to  this  alone  they  have^ 
been  held,  which,  as  we  have  said,  is  plainly  right. 

The  decree  of  the  circuit  court  is  afiirmed. 

Decree  affirmed. 
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Scott's  Ex'or  v.  Scott. 

April  28th.  1887. 

Father  and  Sov— Guaranty — Gift^-Case  at  bar. — Son  gave  a  bond  se- 
cured by  trust  deed  on  his  land.  Father  endorsed  his  name  on  the 
bond,  and  as  a  gift,  to  clear  son*s  land  of  encumbrance,  paid  the  greater 
part.  After  his  death  his  executrix  paid  the  balance,  took  an  assign- 
ment of  the  bond,  and  sued  to  enforce  the  trust  deed  for  the  benefit  of 
the  estate — 
Held: 

Executrix  can  only  enforce  the  trust  deed  to  the  extent  she  as  such 
made  payment. 

Appeal  from  decree  of  circuit  court  of  Culpeper  county 
rendered  at  its  June  term,  1885,  in  the  cause  of  Varinda  J. 
6.  Scott,  executrix  of  John  Scott,  deceased,  plaintiff,  against 
Wm.  H.  Scott  and  others,  defendants.  The  decree  being 
for  the  defendants  the  executrix  obtained  an  appeal.  Opin- 
ion states  the  case. 

/.  (?.  &  W.  W.  Field,  for  the  appellant. 

Barbour  &  Jeffries j  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

iVom  a  transcript  of  the  record  of  this  suit,  the  follow- 
ing case  is  presented :  On  the  fourth  of  July,  1866,  William 
H.  Scott  executed  to  Albert  Thomas  his  bond  for  $1,000, 
payable  twelve  months  after  date,  with  interest  from  date. 
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John  Scott,  Lis  father,  who  was  a  man  of  large  property, 
real  and  personal,  indorsed  his  name  upon  the  back  of  the 
said  bond,  and  thereby  became  the  guarantor  of  its  pay- 
ment. On  the  same  day  of  the  execution  of  the  bond 
aforesaid,  William  H.  Scott  executed  a  deed  of  trust  upon 
a  tract  of  land  in  Culpeper  county,  to  secure  the  payment 
of  the  said  bond.  The  said  William  H.  Scott  failing  to  pay 
the  bond,  or  any  part  thereof,  the  said  John  Scott  did  in 
his  life-time  make  sundry  payments  upon  the  said  bond, 
for  which  he  took  and  preserved  receipts,  reciting  that  he 
had  paid  as  surety  (or  "security")  upon  the  bond;  and  he 
very  nearly  completed  its  full  payment  before  his  death. 
He  executed  his  last  will  by  which  he  constituted  his  wife, 
the  appellant,  the  chief  beneficiary  and  executrix  of  his  will, 
which  was  duly  proved  and  admitted  to  record  in  the 
county  court  clerk's  office  of  Culpeper,  on  February  20, 
1882.  The  said  Varinda  J.  G.  Scott,  named  in  the  said  will 
as  executrix  thereof,  duly  qualified  as  such,  and  on  the 
nineteenth  day  of  February,  1883,  in  that  capacity,  she  paid 
the  balance  due  and  unpaid  upon  the  said  bond  to  the  holder 
thereof,  and  took  an  assignment  of  the  bond.  The  said  Wil- 
liam H.  Scott  failing  to  pay  to  her  this  balance  so  paid  by 
her  as  executrix  of  the  will  of  John  Scott,  and  the  aforesaid 
payments  upon  the  said  bond  made  by  the  testator  in  his 
life-time  as  aforesaid,  she  filed  lier  bill  in  this  suit  to  enforce 
the  lien  of  the  said  deed  of  trust  of  July  4,  1866,  given  by 
the  said  William  H.  Scott  to  secure  the  payment  of  the  said 
bond. 

William  H.  Scott  and  the  other  defendants  to  the  bill 
failing  to  answer,  a  decree  was  entered  on  the  third  day  of 
November,  1882,  referring  the  cause  to  a  master  commis- 
sioner to  take  an  account  of  the  money  paid  by  John  Scott 
in  his  life  time,  and  by  his  executrix  since  his  death,  upon 
the  said  bond.  At  a  special  terra  of  the  court,  on  the  sixth 
day  of  April,  1883,  William  H.  Scott  filed  a  demurrer  and 
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answer  to  the  bill,  in  which,  after  denying  that  John  Scott 
was  guarantor  or  surety  to  the  said  bond,  he  alleged  that 
any  payments  made  by  John  Scott  upon  the  said  bond  were 
made  out  of  money  belonging  to  him,  the  respondent,  or 
which  had  been  put  into  his  hands  by  respondent,  or  the 
money  so  paid  by  John  Scott,  the  father,  was  intended  as  a 
gift  to  him,  the  son.  The  master  commissioner  made  his 
report,  under  the  decree  of  reference,  that  John  Scott  had 
paid,  as  guarantor,  the  greater  portion  of  the  debt  evidenced 
by  the  said  bond,  viz.,  $1,248.44,  in  his  life-time,  and  since 
his  death  his  executrix  had  paid  the  balance  due  thereon, 
viz ,  ?135.77,  with  $2.29  interest  thereon  up  to  June  1, 1883, 
and  that,  as  far  as  the  evidence  showed,  the  defendant, 
William  H.  Scott,  had  not  paid  any  part  of  the  said  bond. 
To  this  report  the  said  defendant,  William  H.  Scott,  filed 
seven  exceptions,  and  the  cause  coming  on  to  be  heard  upon 
the  bill,  answer,  and  replication,  the  report  of  the  com- 
missioner, and  the  exceptions  thereto,  together  with  the 
evidence  reported  by  the  commissioner,  the  court  sustained 
all  the  said  exceptions,  and  entered  a  decree  dismissing  the 
bill,  with  costs,  and  releasing  the  lien  of  the  deed  of  trust. 
In  the  view  which  we  take  of  the  case  presented  by  the 
record,  it  is  necessary  to  notice  only  the  fourth  exception 
to  the  master's  report.  We  are  of  opinion  that  the  circuit 
court  erred  in  sustaining  that  exception,  because  not  only 
is  there  no  evidence  to  justify  the  ground  of  exception,  but 
the  fact  is  conceded  in  the  exception  itself,  and  is  proved 
clearly  by  the  evidence  taken  and  reported  by  the  master, 
that  the  executrix  of  the  will  of  John  Scott,  deceased,  did 
pay  the  balance  due  upon  the  bond  of  William  H.  Scott, 
and  take  an  assignment  of  it  for  the  benefit  of  her  testa- 
tor's estate,  and  thereby  became  entitled  to  be  substituted 
to  the  security  of  the  deed  of  trust  given  by  William  H. 
Scott  to  secure  the  debt.  The  circuit  court  erred  in  dis- 
missing the  bill,  and  in  not  giving  a  decree  in  favor  of  the 
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complainant  for  the  said  balance  paid  by  her  as  executrix, 
as  reported  by  the  commissioner,  and  for  this  error  the 
decree  complained  of  must  be  reversed  and  annulled. 

As  to  all  the  payments  made  by  John  Scott  in  his  life- 
time, as  reported  by  the  commissioner,  upon  the  said  bond 
of  William  H.  Scott,  we  think  that  the  evidence  reported 
by  the  master  fully  justifies  the  presumption  that  John 
Scott,  the  wealthy  father  of  the  defendant,  William  H. 
Scott,  did  intend,  and  did  declare  to  the  witness,  J.  E.  Lewis, 
that  the  payments  which  he  made  upon  the  bond  in  his 
life- time  were  made  as  a  gift  and  aid  to  his  son,  William 
H.  Scott,  to  relieve  his  land  from  the  lien  and  incumbrance 
of  the  deed  of  trust. 

.  And  to  this  extent  the  court  did  not  err  in  decreeing  the 
land  to  be  released  from  the  operation  of  the  deed  of  trust, 
and  as  to  so  much  of  the  decree,  it  is  affirmed ;  but  the  case 
will  be  remanded  to  the  circuit  court  for  further  proceed- 
ings in  conformity  with  this  opinion,  with  instructions  to 
reinstate  the  bill,  and  to  enter  a  decree  in  favor  of  the  com- 
plainant against  the  defendant,  William  H.  Scott,  for  the 
balance  paid  by  her  as  executrix  of  the  will  of  John  Scott, 
deceased,  as  reported  by  the  commissioner,  upon  the  bond 
of  William  H.  Scott,  viz.,  $135.77,  with  interest,  as  reported, 
and  her  costs  expended  in  the  circuit  court,  and  decreed 
against  her  and  in  default  of  the  payment  of  the  said  sum 
and  costs  by  the  said  William  H.  Scott,  or  some  one  for 
him,  in  a  reasonable  time,  to  enforce,  by  sale  of  the  land 
under  the  deed  of  trust  of  July  4, 1866,  the  payment  thereof 
to  the  appellant. 

Decree  reversed  in  part  and  affirmed  in  part. 
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Allen  and  als  v.  Patton  and  als. 

April  28th,  1887. 

1.  Wills —  Construction— Devisees — Legatees—  Contribution.—  Legsitees 

have  no  right  to  call  upon  devisee  to  contribute  to  the  payment  of  their 
legacies,  unless  the  real  estate  devised  be  expressly  charged. 

2.  Idem — Case  at  dar,—A.f  by  will,  required  P.,  his  devisee  and  executor, 

to  pay  his  fifteen  named  slaves  three  thousand  dollars.     By  codicil,  A. 
directs  P.  to  pay  the  three  thousand  dollars  out  of  any  surplus  he  might 
have,  without  interfering  with  the  other  provisions  of  the  will— 
Held: 

The  legacy  was  not  charged  on  the  real  estate,  but  on  the  surplus 
after  satisfying  the  other  provisions  of  the  will.  There  being  no 
surplus,  the  legacy  failed. 

Appeal  from  decree  of  circuit  court  of  Danville,  rendered 
February  9th,  1885,  in  a  suit  wherein  Robert  Allen  and 
others  were  complainants  and  W.  S.  Patton  and  others  were 
defendants.  The  bill  was  dismissed  at  cost  of  complain- 
ants and  they  obtained  an  appeal.    Opinion  states  the  case. 

IV.  ir.  Gordon,  for  the  appellants. 

JS.  JS.  Bouldin  and  Guy  &  GilUam,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  to  have  construed  the  will  of 
Julius  Allen,  late  of  Pittsylvania  county,  and  to  recover  a 
legacy  claimed  by  the  plaintiffs  under  the  6th  clause  of 
the  testator's  will.    The  will  is  as  follows  : 
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**  I,  Julius  AlleD,  of  the  county  of  Pittsylvania  and  State 
of  Virginia,  do  make  this  my  last  will  and  testament,  in 
maimer  and  form  as  follows,  revoking  all  other : 

"  I.  I  give  to  Elizabeth  M.  Turpin  four  slaves,  named  as 
follows  :  Jackson,  Tinsley,  Barrison.  and  Billy,  to  have  and 
hold  forever. 

**  II.  I  give  to  Thomas  B.  Doe  and  his  wife,  Sallie  Doe, 
four  slaves — Caty  and  her  three  children,  Isabelle,  Emoly, 
and  Nat,  to  have  and  to  hold  forever. 

"  III.  I  give  to  William  S.  Patton  and  his  wife,  Catharine 
A.  Patton,  four  slaves,  as  follows :  Erasmus,  Epy,  Nancy 
and  her  child  Ann  Eliza,  to  have  and  to  enjoy  forever. 

"  IV.  I  give  to  Julius  Allen  Patton  one  slave,  Robert,, 
the  child  of  Nancy,  to  have  and  to  hold  forever. 

"V.  I  give  to  David  H.  Allen  one  slave,  Tom,  to  have 
and  to  hold  forever. 

"  VI.  I  give  to  William  S.  Patton  and  Catharine  A.  Pat- 
ton, his  wife,  my  tract  of  land  on  which  I  now  reside,  to 
have  and  to  hold  forever,  together  with  all  its  appurte- 
nances of  every  description,  the  stock  of  all  kind — horses,, 
mules,  cows,  sheep,  hogs,^ — all  my  household  and  kitchen 
furniture,  and  all  my  plantation  tools  of  every  sort,  with 
all  debts  that  may  be  due  me,  to  have  and  enjoy  forever. 
I  lone  to  William  S.  Patton  and  Catherine  A.,  his  wife,  the 
following  fifteen  named  slaves  for  the  term  of  seven  years 
after  my  de&di  Sallie,  Billy,  Robert,  James,  Sidney,  Sally 
Ann  and  her  child  Martha,  Rutlege,  Lewis  Granville,  Juley^ 
Lizzey,  David  Bushrod,  Ann  Elisa,  and  John,  the  time  to 
commence^  from  the  first  day  of  October  thereafter,  for 
which  I  require  said  Patton  to  pay  one-half  of  what  their 
hire  will  be  worth  (which  I  leave  to  him)  to  my  estate, 
and  at  the  expiration  of  the  seven  years  my  will  is  that 
the  said  fifteen  named  slaves,  together  with  all  their  in- 
crease, be  emancipated  and  set  free,  and  the  hire  to  be 
paid  together  with  three  thousand  dollars,  to  be  paid  by 
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said  William  S.  Patton,  to  be  paid  to  the  said  fifteen  slaves, 
and  that  the  said  William  S.  Patton  employ  some  faithful 
agent  to  carry  them  to  some  free  State  and  purchase  a  tract 
of  land  for  them ;  but,  in  the  course  of  events,  if  it  should 
80  happen  that  the  said  slaves  cannot  be  emancipated  and 
set  free,  then  it  is  my  will  that  they  be  given  to  Julius  A. 
Patton  to  have  and  to  hold  forever. 

"  VII.  Whereas  I  have  a  claim  upon  a  parcel  of  negroes 
belonging  to  Judith  T.  Allen's  children,  amounting  to  one 
l^atee's  part,  now  in  the  possession  of  Sam'l  T.  Morehead, 
of  North  Carolina,  and  James  M.  Williams,  of  Kentucky, 
and  when  got  into  possession  I  give  to  Thomas  B.  Doe  and 
Sallie,  his  wife,  one  boy  out  of  this  lot,  and  the  balance  I 
give  to  David  B.  Allen.  I  do  hereby  appoint  William  8. 
Patton  my  my  executor  to  this  will,  relying  that  it  will  be 
faithfully  carried  out ;  and  that  he  pay  all  my  just  debts 
out  of  the  portion  that  I  have  given  him.  I  wish  inven- 
tory taken  of  my  estate,  and  no  security  required  of  my 
executor.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  fixed  my  seal,  this  fifteenth  day  of  August,  1862. 

"Julius  Allen.  [Seal.]" 

^'I,  Julius  Allen,  being  of  sound  mind,  do  make  this  as  a 

codicil  to  the  above,  my  la^t and  testament,  desiring 

my  said  last  will  to  remain  in  full  force,  except  so  far  as 
altered  by  this  codicil.  My  will  is  that  William  S.  Patton 
shall  not  be  required  to  pay  the  three  thousand  dollars 
which  I  required  him  to  pay,  in  the  body  of  my  will,  to 
the  fifteen  slaves.  But,  as  I  now  have  a  surplus,  I  require 
said  Patton,  as  my  executor,  to  pay  the  said  three  thousand 
dollars  out  of  any  surplus  I  may  have,  without  interfering 
with  the  other  provisions  of  my  will.  I  further  will  and 
desire  that  my  nephew,  David  H.  Allen,  may  live  on  the 
place  on  which  I  now  reside  for  the  space  of  seven  years 
Vol.  Lxxxm — 33 
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after  my  decease,  but  subject  to  the  control  of  said  Patton, 
and  giving  liim  no  right  of  property  in  said  residence  and 
tract  of  land  on  which  is  situated,  except  that  he  is  per- 
mitted to  rule  thereon  for  the  time  specified  as  aforesaid, 
if  he  chooses  to  do  so,  subject  to  the  control  of  said  William 
S.  Patton.  The  rest  and  residue  of  my  estate  I  give  to 
William  S.  Patton,  to  dispose  of  as  he  pleases.  As  witness 
my  hand  and  seal,  this  third  day  of  February,  1865. 

"Julius  Allen.  [Seal.]" 

"  Signed,  sealed  and  acknowledged 
in  our  presence,  both  of  us 
being  present  at  the  same  time. 

"Geo.  W.  Read, 

"J.   M.    KiRKPATRICK." 

The  will  was  proved  and  admitted  to  record  in  the  county 
court  of  Pittsylvania,  on  the  twentieth  March,  1865,  the 
testator  having  died  only  a  few  days  before  that  time.  In 
August,  1884,  nearly  twenty  years  after  the  will  was  ad- 
mitted to  probate,  the  plaintiffs,  Robert  Allen  and  others, 
who  are  the  survivors  of  the  fifteen  slaves  mentioned  in 
the  sixth  clause  of  the  testator's  will,  and  the  heirs  of  those 
of  them  who  are  dead,  filed  thpir  bill  to  have  the  testator's 
will  construed,  and  to  recover  the  legacy  of  ?3,000  men- 
tioned in  said  sixth  clause. 

The  plaintiffs  set  forth  in  their  bill  that  the  assessed 
value  of  the  tract  of  land  devised  by  the  testator  to  W^illiam 
S.  Patton  and  wife  is  about  $9,000,  but  say  they  are  advised 
it  is  worth  at  least  §12,000;  and  they  refer  to  the  inventory 
of  the  personalty  belonging  to  the  estate  as  of  the  value  of 
§1,932.25 ;  but  they  charge  that  many  of  the  articles  valued 
therein  are  rated  at  much  less  than  their  true  value  at  that 
time,  and  insist  that  W.  S.  Patton,  executor,  be  required,  in 
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his  answer,  to  make  an  accurate  statement  as  to  the  true 
value  of  such  articles  of  personal  property,  his  disposition 
of  same,  and  the  sum  realized  therefor,  &c.  And  they 
further  charge  that  William  S.  Patton,  soon  after  his 
qualification  as  executor,  took  into  possession  all  of  the 
estate,  real  and  personal ;  that  he  still  holds  the  same,  and 
has  never  settled  his  accounts  as  executor. 

The  bill  further  sets  forth,  that,  "  within  a  few  weeks 
after  the  testator's  death,  they  were  freed  from  slavery  by 
the  result  of  the  war,  together  with  the  operation  of  the 
terms  of  President  Lincoln's  emancipation  proclamation, 
b^ai-ing  date  January  1,  1862;  they  therefore  never  served 
said  W.  S.  Patton  as  his  slaves,  nor  were  they  ever  required 
or  requested  by  him  so  to  do/'  But  these  matters  appear 
to  have  been  abandoned  after  the  coming  in  of  the  answer 
of  W.  S.  Patton. 

But  it  is  also  averred  in  the  bill  that,  by  said  will  and 
Codicil,  one  or  both,  said  fifteen  named  slaves  were  be- 
queathed, by  said  testator,  the  sum  of  three  thousand  dol- 
lars to  be  paid  to  them  out  of  his  estate  by  said  William 
S.  Patton,  executor,  or  out  of  any  surplus  of  testator's 
estate,  after  the  payment  of  his  funeral  expenses  and  debts, 
and  that  this  bequest  was  to  be  divided  equally  between 
them ;  and  that  the  complainants,  being  the  survivors  and 
descendants  of  said  fifteen,named  in  the  will,  are  entitled 
under  the  statute  of  Virginia  to  receive  said  bequest  or 
legacy,  and  to  have  the  same  divided  among  them  accord- 
ing to  law.  And  they  charge  that  according  to  the  proper 
construction  and  interpretation  of  said  will  and  codicil,  the 
testator's  intention  was  that  said  three  thousand  dollars 
was  to  be  paid  to  said  fifteen  nanied  slaves  out  of  his 
whole  estate  (except  the  other  legacies);  first,  out  of  the 
surplus, if  that  was  sufficient;  if  not,  then  out  of  the  whole 
estate.  In  other  words,  that  said  bequest  is  a  general 
legacy,  and  as  such,  a  charge  upon  all  the  estate  that  came 
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into  the  hands  of  said  Patton,  second  in  dignity  only  to 
the  testator's  funeral  expenses,  debts,  &c.  Such  is  the 
claim  asserted  in  the  bill.     . 

William  S.  Patton,  in  his  own  right  and  as  executor  of 
Julius  Allen,  answered  the  bill.  By  his  answer  and  the 
vouchers  filed  therewith,  he  shows  conclusively  that  there 
was  no  foundation  whatever  for  the  charge  in  the  bill  that 
the  personalty  which  came  into  his  hands  was  improperly 
appraised.  He  admits  that  it  was  appraised  at  only 
$1,932.25,  but  shows  that  it  was  valued  by  three  competent 
persons  appointed  by  the  county  court  of  Pittsylvania,  as 
appears  by  the  inventory,  a  true  copy  of  which  is  filed  with 
the  complainant's  bill ;  and  he  insists  that  the  complain- 
ants have  no  right  now,  after  the  lapse  of  nearly  twenty- 
four  years  to  call  upon  him  for  an  account,  a  matter  in 
which  they  have  no  interest,  and  after  two  of  the  appraisers 
are  dead,  and  when  any  other  or  more  accurate  statement 
is  in  the  nature  of  things  impossible.  He  says  that  the 
property  as  appraised  was  at  a  sum  more  than  it  was  worth 
to  him ;  and  that  while  the  personalty  was  appraised  at 
$1,932.25,  he  paid  out  of  his  own  funds  over  $3,000  in  dis- 
charging testator's  debts.  And  the  respondent  denies  in 
toto  the  claim  asserted  by  the  complainants ;  and  he  says 
he  never  heard  of  them  asserting  any  claim  until  he  read 
their  bill.  Pending  the  suit,  W.  S.  Patton  died,  and  the 
cause  was  properly  revived;  and  all  parties  in  interest 
being  before  the  court,  a  decree  was  rendered  on  the  nine- 
teenth of  February,  1885,  dismissing  the  plaintiff 's  bill; 
and  from  that  decree  the  case  is  here  on  appeal. 

We  are  clearly  of  opinion  that  there  is  no  error  in  the 
decree  complained  of.  A  mere  casual  reading  of  the  6th 
and  7th  clauses  of  the  testator's  will  in  the  light  of  all  its 
provisions,  including  the  codicil  thereto,  ought  to  be  suffi- 
cient to  demonstrate  to  any  impartial  mind  that  the  clainx 
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asserted  by  the  appellants  is  not  sanctioned  by,  but  is  op- 
posed to  the  plain  terms  of  the  testator's  will. 

Looking  to  the  bill,  it  is  not  easy  to  discern  clearly  what 
the  claim  is  based  upon.  The  language  of  the  bill  is,  '^  by 
said  will  and  codicil,  one  or  both,  said  fifteen  named  slaves 
ajre  bequeathed  by  said  testator  the  sum  of  three  thousand 
dollars  to  be  paid  to  them  out  of  his  estate  by  said  W.  S. 
Patton,  executor,  or  out  of  any  surplus  of  testator's  estate, 
after  the.  payment  of  his  funeral  expenses  and  debts."  If 
such  be  the  will,  it  is  indeed  a  vague,  indefinite  and  mean- 
ingless instrument.  But  there  is  nothing  in  the  will  that 
affords  the  least  pretext  for  such  an  interpretation. 

In  another  part  of  the  bill  it  is  said :  "  Your  complain- 
ants are  advised  and  here  also  charge,  that  if  said  will  and 
codicil  be  properly  construed  and  interpreted,  that  the  in- 
tent and  meaning  of  the  testator  fully  appears  to  be  that 
said  three  thousand  dollars  bequest  was  to  be  paid  to  the 
said  fifteen  named  slaves  out  of  his  whole  estate,  (except 
the  other  legacies),  first  out  of  the  snrpluSy  if  that  were 
suflicient;  if  not,  then  out  of  his  whole  estate;  that  said 
legacy  is  in  no  sense  a  special  legacy  to  be  paid  out  of 
some  special  property  or  currency.  Confederate  or  other- 
wise, as  said  Patton  claimed  it  to  be,  but  that  said  legacy 
is  a  general  legacy,  and  as  such  a  charge  upon  all  the  estate 
that  came  into  the  hands  of  said  Patton,  second  in  dignity 
only  to  testator's  funeral  expenses,  debts,"  &c.  Nor  is  there 
anything  in  the  will  upon  which  to  found  this  contention. 

It  is  conceded  in  the  petition  for  appeal,  and  in  argu- 
ment at  the  bar,  that  there  was  no  surpltcs  after  the  pay- 
ment of  debts ;  indeed,  it  appears  that  the  executor  paid 
out  of  his  own  funds  a  sum  largely  in  excess  of  the  value 
of  the  personalty  which  came  to  his  hands.  Then,  there 
being  no  surplus,  the  claim  of  the  appellants  is  that  the 
^,000  legacy  is  a  charge  upon  the  land  devised  to  William 
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S.  Patton.    This  is  really  the  only  question  to  be  consid- 
ered. 

In  Gaw  V.  Huffman,  12  Gratt.  628,  Moncure,  J.,  said: 
*'  Whether  such  a  charge  is  created  by  a  will,  is  always  a 
question  of  intention  depending  upon  the  construction  of 
the  whole  will.  It  is  so  natural  to  suppose  that  a  man  in 
that  solemn  act  intended  to  be  just,  that  courts  have  taken 
very  slight  words  in  a  will  to  imply  a  charge  upon  lands/^ 
Carr,  J.,  in  Downman  v.  Rusty  6  Rand.  587..  "Courts  of 
equity  (said  Lord  Lyndhurst)  have  always  been  desirous 
of  sustaining  charges  by  implication  for  payment  of  debts, 
and  the  presumption  in  favor  of  them  is  not  to  be  repelled 
by  anything  short  of  clear  and  manifest  evidence  (from 
the  will)  of  a  contrary  intention."  Price  v.  North,  1 
Philips^  R.  85.  It  has  therefore  been  established  as  a 
general  rule,  that  a  direction  by  a  testator  that  his  debts 
shall  be  paid,  charges  them  by  implication  on  his  real 
estate,  either  as  against  his  heir  at  law  or  devisee.  Rom. 
on  Assets,  ch.  4,  §  2,  p.  57;  8th  Law  Libr.  39 ;  Leading  Cases 
in  Eq.  71  Id.  247.  To  this  general  rule  there  are  excep- 
tions, one  of  which  is  where  the  debts  are  directed  to  be 
paid  by  the  executors.  "  If  the  testator  directs  a  particu- 
lar person  to  pay,  he  is  presumed,  in  the  absence  of  all 
other  circumstances,  to  intend  him  to  pay  out  of  the  funds 
with  which  he  is  entrusted,  and  not  out  of  other  funds 
over  which  he  has  no  control.  If  the  executor  is  pointed 
out  as  the  person  to  pay,  that  excludes  the  presumption 
that  other  persons  not  named  are  to  pay."  2  Story's  Eq. 
Jur.  §  1247.  When  the  executor  is  devisee  of  the  real 
estate,  a  charge  upon  it  will  generally  be  implied  by  such 
a  direction.  But  this  will  not  be  the  case  when  the  estate 
is  specifically  devised  to  a  person  who  happens  to  be  one 
of  the  executors.  And  even  where  the  executors  are  also- 
devisees,  a  mere  general    introductory  direction  to  the 
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executors  will  not  operate  as  a  charge  if  it  is  manifest  from 
the  whole  will  that  it  was  not  so  intended. 

In  the  application  of  these  principles  to  the  case  in  hand, 
there  can  be  no  difficulty  in  seeing  that  the  claim  of  the 
appellants  is  not  well  founded.  It  will  not  be  denied  that 
William  S.  Patton  t<")ok  the  real  estate  in  question  by 
specific  devise ;  nor  that  he  took  the  personal  estate  be- 
queathed to  him  aa  a  specific  legacy  under  the  will ;  nor 
can  it  be  denied  that  he  took  both  the  realty  and  personalty 
charged  with  the  testator's  debts,  the  language,  in  the 
seventh  clause  of  the  will,  being :  *'  I  do  hereby  appoint 
William  S.  Patton  my  executor  to  this  will,  relying  that  it 
will  be  faithfully  carried  out,  and  that  he  pay  all  my  just 
debts  out  of  the  portion  that  I  have  given  him.''  There  is 
not,  according  to  the  authority  of  Gaw  v.  Huffman^  supra^ 
even  a  slight  word  from  which  to  imply  an  intention  to 
charge  the  specifically  devised  real  estate  with  the  pay- 
ment of  the  ^,000  legacy  in  question.  The  land  and 
personalty  devised  and  bequeathed  to  William  S.  Patton 
was  only  charged  with  the  testator's  debts. 

It  is  true,  if  we  look  alone  to  the  preceding  sixth  clause, 
we  find  language  that  brings  the  case  within  the  general 
rule  laid  down  in  Gaw  v.  Hvffman;  but  when  the  language 
there  used  is  read  in  the  light  of  the  charge  wrought  upon 
it  by  the  codicil,  then  the  case  is  taken  out  of  said  rule, 
comes  within  the  exception  as  stated  by  Judge  Moncure, 
and  there  is  not  to  be  found  in  the  whole  will  a  single 
intimation  of  an  intention  to  charge  this  legacy  upon  the 
testator's  whole  estate  (other  legacies  excepted),  or  upon 
the  land  devised  specifically  to  William  S.  Patton. 

By  the  said  sixth  clause  the  testator  loans  the  fifteen 
slaves  therein  named  to  William  S.  Patton  and  CatMterine 
A.,  his  wife,  for  a  term  of  seven  years,  to  commence  on  the 
first  of  October  next  after  the  testator's  death ;  and  he  re- 
quires said  Patton  to  pay  to  his  estate  one-half  of  the 
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value  of  their  hire,  to  be  estimated  by  Patton;  and  the  tes- 
tator requires  that,  at  the  end  of  seven  years  of  service  as 
slaves  to  said  Patton,  the  said  slaves  and  all  their  increase 
be  emancipated;  and  that  said  Patton  pay  to  them  the 
amount  of  said  half  hire,  together  with  three  thousand 
dollars.  But,  a  very  short  time  before  his  death,  the  tes- 
tator makes  a  codicil  to  his  will,  in  which  he  uses  these 
expressions:    ''I,  Julius  Allen,  being  of  sound  mind,  do 

make  this  as  a  codicil  to  the  above  my  last and 

testament,  desiring  my  said  last  wilf  to  remain  in  full 
force,  except  so  far  as  altered  by  this  codicil/*  Here  is  & 
clearly  expressed  testatorial  intention  to  change  the  body 
of  his  will  by  this  codicil,  but  only  to  the  extent  to  be 
specified  in  the  codicil.  Did  he  by  the  codicil  effect  & 
change ;  and,  if  so,  to  what  extent  ?  He  did ;  and  most 
effectually.  He  proceeds:  *'My  will  is  that  William  S. 
Patton  shall  not  be  required  to  pay  the  three  thousand 
dollars  which  I  required  him  to  pay  in  the  body  of  my 
will  to  the  fifteen  slaves.  But  as  I  now  have  a  surplus,  I 
require  said  Patton,  as  my  executor,  to  pay  the  said  three 
thousand  dollars  out  of  any  surplus  I  may  have,  without 
interfering  with  the  other  provisions  of  my  will."  The 
residue  of  the  codicil  is  unimportant,  except  that  it  makes 
William  S.  Patton  residuary  legatee. 

Thus  a  most  material  change,  in  the  body  of  the  will, 
was  wrought  by  the  hand  of  the  testator,  guided  by  his 
disposing  intent.  The  express  provisions  of  the  codicil 
became  thus  interwoven  into  the  body  of  the  will,  wiping 
out,  as  with  a  sponge,  so  much  of  the  said  sixth  clause  as 
required  the  legacy  of  three  thousand  dollars  to  be  paid  to 
said  slaves  by  William  S.  Patton,  and  substituting  in  place 
therfof  that  clearly  expressed  mandatory  provision  con- 
tained in  the  codicil,  namely:  "My  will  is  that  William  S. 
Patton  shall  not  be  required  to  pay  the  three  thousand  dol- 
lars which  I  required  him  to  pay  in  the  body  of  my  will 
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to  the  fifteen  slaves.  But  as  I  now  have  a  surplus,  I  require 
said  Patton,  as  my  executor,  to  pay  the  said  three  thousand 
dollars  out  of  any  surplus  I  may  have,  without  interfering 
with  the  other  provisions  of  my  will,"  That  this  change 
effected  the  reading  and  sense  of  the  said  sixth  clause  is 
obvious,  and  the  claim  of  the  appellants  to  charge  this 
legacy  upon  the  real  estate  devised  to  William  S.  Patton 
stands  unsupported  by  even  the  slightest  word  to  be  found 
in  the  will. 

The  testator  devised  his  real  estate  specifically,  charged 
only  with  the  payment  of  his  debts.  Every  legacy  given  by 
the  will,  except  the  three  thousand  dollar  bequest  here  in 
question,  was  specific.  The  land  is  not  charged  with  the  pay- 
ment of  this  legacy.  It  was  a  general  bequest,  payable  out 
of  "  any  surplus  "  that  might  be  in  the  hands  of  his  exec- 
utor, as  such.  There  was,  as  it  turned  out,  no  surplus,  and 
the  legacy  failed.  Doubtless  the  surplus  referred  to  by 
the  testator  in  the  codicil  to  his  will,  and  to  which  he 
expressly  limited  this  legacy  for  payment,  was  Confederate 
currency.  But  the  testator's  body  was  scarcely  cold  in  the 
grave,  when  the  Confederacy  itself  expired,  and,  with  it, 
Confederate  currency. 

In  Gaw  V.  Huffman^  supra^  the  question  discussed  was, 
when  lands  devised  will  be  charged  with  the  payment  of 
debts,  and  when  not.  The  same  principle  applies  as  to 
legacies.  In  Elliott  v.  Carter,  9  Gratt.  550,  it  is  said : 
"  This  exemption  of  real  estate  devised  extends  as  well  to 
the  case  of  a  deficiency  of  personal  assets  for  the  payment 
of  legacies  as  of  debts,  the  legatees  having  no  right  to  call 
upon  the  devisees  to  contribute  to  the  payment  of  their 
legacies  unless  the  real  estate  be  expressly  charged."  See 
also,  3  Eed.  on  Wills,  365,  and  note  34,  where  numerous 
leading  authorities  are  cited. 

The  testator  took  every  precaution  necessary  to  guard 
against  any  such  claim  as  that  now  asserted  by  the  appel- 
VoL.  Lxxxiii — 34 
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lants.  As  if  conscious  not  only  of  his  own  early  dissolu- 
tion, but  of  the  then  impending  disastrous  fall  of  the 
Confederacy,  and  mindful  that  what  he  had  intended  as  a 
blessing  to  William  S.  Patton,  the  chief  object  of  his 
bounty,  might  prove  a  curse,  the  testator  determined  to 
add  a  codicil  materially  changing  the  body  of  his  will, 
especially  as  to  this  three  thousand  dollar  legacy.  The 
codicil  starts  out  with  the  declaration  to  the  effect  that 
the  preceding  will  must  **  remain  in  full  force,  except  so 
far  as  altered  by  this  codicil."  Then,  in  the  most  exact 
terms,  it  is  expressly  declared  that  William  S.  Patton  shall 
not  be  required  to  pay  the  three  thousand  dollars  which, 
in  the  body  of  the  will,  he  had  been  required  to  pay  to  the 
fifteen  slaves,  and  with  equal  exactness  providing  for  its 
payment  by  said  Patton,  as  executor,  out  of  ^^  any  sur- 
plus,^— meaning,  of  course,  the  general  residuum,  the 
surplus  of  his  estate  in  the  hands  of  his  executor  as  such ; 
and  then,  out  of  abundant  caution,  the  testator  in  effect 
says  this  must  be  done  "  without  interfering  with  the  other 
provisions  of  my  will."  Thus  the  testatorial  intent  is 
made  so  clear  that  there  is  not  room  for  doubt.  Upon 
neither  principle  nor  authority  is  there  any  just  ground 
for  the  claim  asserted  by  the  appellants. 

The  decree  of  the  court  below  is  right,  and  it  must  be^ 
affirmed. 

Decree  affirmed. 
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Universal  Life  Ins.  Co.  .v.  Devore. 

April  28th,  1887. 

1.  Chancery  Practice — Pleadings  Clearness. —It  is  an  elementary  rule 

that  the  bill  must  state  the  claim  of  plaintiff  with  accuracy  and  clear-  • 
ness  ;  also  the  injury  or  grievance  and  the  relief. 

2.  Idem — MuUifarimisness. — A  bill  which  sets  forth  two  distinct  and  in- 

consistent causes  of  action,  upon  two  different  policies  of  insurance, 
one  actually  issued,  upon  which  premiums  were  not  paid,  the  non- 
payment being  excused  by  the  alleged  insolvency  of  the  company  ;  the 
other,  which  ought  to  have  been  issued,  because  the  first  had  been  sur- 
rendered and  receipted  in  full  to  the  company,  is  bad  on  demurrer. 

Appeal  ifoin  three  decrees  of  chancery  court  of  city  of 
Richmond,  rendered,  respectively,  May  29th,  1884,  May  2d, 
1885,  and  June  23d,  1885,  in  the  cause  of  Elbert  Devore  and 
others,  complainants,  and  the  Universal  Life  Insurance  Com- 
pany, defendants.  The  decree  being  for  the  complainants 
the  company  appealed.    Opinion  states  the  case. 

R.  L.  Maury  and  E.  H.  Fitzhughy  for  the  appellant. 

jQhn  Hunter,  G.  J.  Hundley,  8.  D.  Dames,  and  W.  C. 
Carrington,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  the  said  court  on  the  fifth  day  of 
April,  1880,  against  the  non-resident  company,  The  Uni- 
versal Life  Insurance  Company,  domiciled  in  the  State  of 
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New  York,  and  an  attachment  levied  on  the  real  estate  of 
the  said  company  situated  in  the  city  of  Richmond,  within 
the  jurisdiction  of  the  court,  to  enforce  the  payment  of 
the  policy  issued  by  the  said  company  on  the  thirteenth 
day  of  March,  1871,  for  $8,000,  and  numb^ed  10,971,  upon 
the  life  of  Frances  C.  Devore,  payable  to  the  husband  of 
the  said  assured,  Elbert  C.  D^evore,  and  the  children  of  the 
said  Frances.  The  mil  states  that  the  premium  on  the 
said  policy  was  annually  paid,  until  six  annual  premiums 
had  been  paid  up,  to  and  including  the  premium  due  March 
13,  1876 ;  that  on  the  last  named  day  the  company  was  in- 
solvent, and  the  premium  falling  due  on  that  day  was  not 
paid ;  that  the  said  Frances  C.  Devore  departed  this  life  oa 
the  first  day  of  September,  1878 ;  that  on  the  thirteenth  of 
March,  1877,  when  there  was  this  failure  to  pay,  the  com- 
pany was  insolvent,  and  there  was  therefore  no  obligation 
on  them,  the  complainants,  to  pay  premiums  on  the  said 
policy;  and  that  they  are  entitled  to  recover  the  full 
amount  of  the  said  policy,  with  interest  from  ninety  days 
after  the  death  of  the  assured. 

It  is  then  claimed  that  they  are  entitled  to  recover  this 
amount  for  another  reason.  It  is  stipulated  in  the  said 
policy,  or  in  a  certificate  or  agreement  that  is  annexed  to 
it,  and  is  a  part  of  it,  that  said  policy  may  be  exchanged 
for  a  paid-up  term  policy  of  the  same  amount,  on  the  life 
of  the  insured,  for  a  term  as  stated  in  a  table  annexed  to 
said  certificate  and  agreement,  subject  to  the  conditions 
and  provisions  following,  to  wit:  That  at  least  three  full 
annual  premiums  shall  have  been  paid;  that  said  policy 
shall  be  duly  transmitted  to  and  received  by  the  said 
company,  before  default  in  tlie  payment  of  any  of  the 
premiums  due  thereon,  or  within  thirty  days  thereafter, 
and  no  condition  of  the  said  policy  shall  have  been  vio- 
lated ;  that  by  the  terms  of  the  new  policy  the  full  amount 
named  in  the  said  policy  shall  become  payable  on  the 
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death  of  the  insured,  provided  the  death  occur  within  the 
time  named  by  the  new  policy ;  that,  the  full  amount  of 
six  annual  premiums  having  been  properly  paid  on  said 
policy,  the  said  company  were  bound,  according  to  the 
table  aforesaid,  to  issue  a  paid-up  terra  policy  on  the  life 
of  the  said  Frances  C.  Devore,  to  remain  in  full  force  for 
four  years  and  thirty-six  days  from  the  thirteenth  day  of 
March,  1877,  and  that  within  this  period  the  said  Frances 
C.  Devore  died,  to-wit:  on  the  first  day  of  September,  1878, 
and  that  said  policy,  in  contemplation  of  law,  in  effect 
became  a  paid-up  term  policy  for  four  years  and  thirty-six 
days  from  the  said  thirteenth  day  of  March,  1877 ;  that  all 
the  conditions  and  provisions  required  to  this  end  were 
substantially  and  legally  complied  with,  etc. 

The  defendant  company  demurred  to  this  bill  as  multi- 
farious in  stating  two  distinct  causes  of  action,  the  one 
wholly  inconsistent  with  the  other,  and  both  not  capable,. 
by  their  terms,  of  standing  together  and  existing  at  the 
same  time.  The  demurrer«was  overruled  by  the  said  chan- 
cery court  of  the  city  of  Richmond,  when  the  defendant 
answered,  and  testimony  was  taken,  and  the  cause  other- 
wise progressed  to  a  final  decree  therein ;  when  the  chan- 
cery court  decreed  against  the  defendant  company  for  the 
full  amount  of  the  policy  sued  on ;  whereupon  the  defend- 
ant company  appealed  to  this  court. 

The  first  error  assigned  here  is  as  to  the  action  of  the 
chancery  court  in  overruling  the  said  demurrer  to  the  bill 
of  the  plaintiffs.  The  bill  sets  forth,  as  we  have  seen,  two 
distinct  causes  of  action ;  is  a  suit  upon  two  different  poli- 
cies of  insurance, — one  a  policy  actually  issued,  upon  which 
premiums  were  not  paid  when  due,  which  default  is  ex- 
cused by  the  alleged  insolvency  of  the  company ;  the  other 
is  a  policy  which  ought  to  have  been  issued,  because  the 
first  had  been  surrendered  and  receipted  in  full  to  the 
company.    But  both  of  these  pretensions  cannot  stand  and 
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exist  together.  If  the  first  policy  has  been  receipted  in 
full,  and  surrendered  to  the  company  during  the  life  of 
the  insured,  no  action  can  be  maintained  on  that  in  any 
forum — it  has  been  duly  canceled;  and,  if  it  has  not  been 
receipted  in  full  and  surrendered,  then,  by  its  express 
terms,  the  new  policy  could  not  be  demanded — could  not 
be  issued  under  the  agreement  between  the  parties.  The 
plaintiffs  must  be  required  to  state  distinctly  in  their  bill 
what  their  claim  is, — whether  they  sue  on  the  old  policy, 
and  demand  its  enforcement,  or  whether  they  abandon 
that  and  claim  under  the  paid-up  term  policy.  Both  they 
cannot  possibly  do,  as  one  is  inconsistent  with  the  other. 
It  is  not  pretended  that  both  of  these  policies  did  or  could 
co-exist.  It  is  distinctly  claimed  that  one  was  to  be  sur- 
rendered and  the  other  issued.  Upon  which,'  then,  are  the 
plaintiffs  claiming  their  right  to  recover?  The  bill  is  bad 
on  demurrer,  because  the  cause  of  action  is  thus  laid  in 
the  alternative.  The  defendant  is  entitled  to  know  what 
is  the  contract  upon  which  th^  suit  is  brought,  and  upon 
which  he  is  called  to  answer.  A  policy  of  insurance  is  a. 
contract,  and  is  to  be  governed  by  the  same  principles  as 
govern  other  contracts.  Its  language  is  to  receive  a  rea- 
sonable interpretation.  Its  intent  and  substance,  as  derived 
from  the  language  used,  should  be  regarded.  Home  In^. 
Co.  V.  Gwathmey,  1  S.  E.  Rep.  210,  and  cases  there  cited. 

Great  strictness  is  not  generally  required  in  equity  plead- 
ing, certainly  not  in  the  structure  of  bills  and  answers,  but 
it  is  an  elementary  rule  of  the  most  extensive  influence 
that  the  bill  should  state  the  right,  title,  or  claim  of  the 
plaintiff  with  accuracy  and  clearness;  that  it  should  in 
like  manner  state  the  injury  or  grievance  of  which  he 
complains,  and  the  relief  which  he  asks  of  the  court. 
There  must  be  such  certainty  in  the  averment  of  the  title 
upon  which  the  bill  is  founded,  that  the  defendant  may  be 
distinctly  informed  of  the  nature  of  the  case  which  he  is 
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called  upon  to  meet.  Story's  Eq.  PL  §  ^41 ;  Houghton  v. 
Reynolds^  2  Hare,  266. 

This  case  in  all  its  parts,  from  first  to  last,  illustrates 
the  wisdom  of  the  foregoing  rules;  but,  as  the  demurrer 
must  be  sustained,  the  plaintiffs  can  file  a  new  bill,  and  it 
is  not  necessary,  nor  would  it  be  proper,  to  pass  upon  other 
questions  raised  here  now. 

The  decrees  complained  of  will  be  reversed  and  annulled, 
and  the  cause  remanded  for  further  proceedings  to  be  had 
therein  upon  a  new  bill,  if  such  shall  be  filed. 


Decree  reversed. 
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N.  &  W.  Railroad  Co.  v.  Shippers  Compress  Co. 
April  28th,  1887. 

1.  CKK^iRKS^Contraci— Breach— Liability — U/lra  vires — Waiver, — V.  & 

T.  Air  Line  agreed  to  load  steamers  chartered  by  S.  C.  Co.  with  cot- 
ton to  be  delivered  by  a  certain  day,  but  failed  to  deliver  the  cotton 
till  some  days  later,  when  it  was  loaded.  Under  its  charter-party,  the 
S.  C.  Co.  had  to  pay  a  certain  sum  per  day  for  demurrage ;  whereof 
the  V.  &  T.  Air  Line^was  aware — 
Held: 

1.  The  contract  was  not  ultra  vires  on  the  part  of  the  V.  &  T.  Air 

Line. 

2.  It  was  liable  to  the  S.  C.  Co.  for  the  amount  paid  by  latter  for 

demurrage. 

3.  Its  liability  was  not  waived  by  S.  C.  Co.'s  accepting  delivery 

after  the  agreed  day. 

2.  Practice  at  Common  i^KW^Judgment. — Where  only  one  of  several 

defendants  has  been  served  with  process,  judgment  may  be  rendered 
against  him.    Code  1873,  ch.  167,  \  50. 

Error  to  judgment  of  corporation  court  of  city  of  Nor- 
folk, rendered  April  29,  1886,  in  an  action  of  trespass  on 
the  case,  wherein  the  Shippers  Compress  Company  was 
plaintiff,  and  the  Norfolk  and  Western  Railroad  Company 
and  several  other  bodies  corporate  doing  business  together 
as  an  association  under  the  name  of  the  Virginia  and 
Tennessee  Air  Line  were  defendants.  The  verdict  and 
judgment  were  against  the  N.  &  W.  R.  R.  Co.  alone  for 
$1,555.39  damages,  and  that  company  obtained  from  one  of 
the  judges  of  this  court  a  writ  of  error  and  supersedeas. 
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Sharpe  &  Hughes  and  Wm.  J  Robertson^  for  tlie  plain- 
tiff in  error. 

Starke  &  Martin^  for  the  defendant  in  error. 
Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  a  corporation  nnder  the  laws  of  Virginia, 
with  power  to  charter  steamers  and  other  vessels,  and  to 
load  them  with  cotton.  Under  this  power  it  chartered  two 
steamers,  the  Liscard  and  the  Linhope,  to  come  to  Norfolk 
and  load  with  cotton  for  transportation  to  Liverpool,  Eng- 
land. The  charter  party  provided  that  the  plaintiff  should 
pay  demurrage  for  every  day's  detention  of  the  said  steamers 
beyond  the  days  specified  for  their  sailing  respectively. 
"  The  Shippers  Compress  Company,*'  of  Norfolk,  Virginia, 
having  so  chartered  these  said  steamers  in  September,  1881, 
advertised  to  the  shippers  or  owners  of  cotton,  both  local 
or  interior,  in  printed  circulars,  headed,  ^'  Room  and  Offers 
for  Liverpool  Cotton.*'  In  making  offers  for  shipping  room 
npon  these  steamers  to  any  one  in  particular,  this  blank 
form  thus  headed  would  be  filled  in  with  specifications  of 
the  number  of  bales  of  cotton,  the  rate  of  through  freight 
to  Liverpool  from  the  port  of  Norfolk,  the  day  upon  which 
the  steamer  must  sail,  and  the  last  day  allowed  for  the 
cotton  proposed  to  be  shipped  to  be  in  Norfolk  and  aboard 
tbe  steamer  in  time  for  her  to  sail  at  the  time  appointed. 

The  Virginia  &  Tennessee  Air  Line,  embracing  the  Nor- 
folk &  Western  Railroad  Company,  with  its  connections 
stretching  far  to  the  west  and  southwest,  with  local  agents 
at  important  points  in  the  cotton  country,  had  their  agent 
at  Norfolk,  W.  T.  Payne,  (appointed  by  Mr.  Fink,  the  gen- 
eral manager  of  the  Virginia,  Tennessee  &  Georgia  Air 
Liine  system,)  who,  in  addition  to  his  other  duties,  had 
special  charge  of  and  conducted  the  cotton  business  of  the 
Vol.  Lxxxin — 35 
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system^  as  a  specialty  sepq,rate  from  the  general  freight 
business.  In  this  capacity  the  Shippers  Compress  Com- 
pany addressed  to  him  sundry  of  these  forms^  filed  in  with 
specifications,  as  follows : 

"(3)  Room  and  Offers  for  Liverpool  Cotton. 

"  W.  T.  Payne,  Esq., 

^^ Agent  Virginia  &  Tennessee  Air  Line^ 

''Norfolk,  Va.: 
'^Dear  Sir, — We  offer  room  on  the  steamship  Liscard, 
Bri.  nationality,  A  1  class,  for  300  bales  of  compressed  cot- 
ton, at  ocean  rate  26d.,  no  primage.    (1)  Ship  will  sail  on 
October  6,  1881.    (2)  Cotton  must  be  in  Norfolk  October  4, 

1881.    (3)  This  offer  of  room  and  rates  expires ,  18 — • 

"Respectfully, 

"Shippers  Compress  Company, 

"Barton  Myers,  Pres. 
"Norfolk,  Va.,  September  27,  1881." 

Of  these  offers  (of  which  the  foregoing  is  an  example  of 
the  others  exhibited  in  the  record),  Payne,  as  such  agent, 
formally  accepted  room  for  2,450  bales  of  cotton  for  the 
Liscard,  with  stipulation  that  it  should  be  delivered  in 
Norfolk  by  the  eighteenth  of  October,  1881 ;  and  for  2,870 
bales  for  the  Linhope,  to  be  delivered  in  Norfolk,  October 
19, 1881 ;  the  said  times  for  delivery  having  been  so  agreed^ 
altered  and  adjusted  by  the  contracts  of  acceptances  afore- 
said. A  large  amount  of  the  said  cotton  so  contracted  to 
be  delivered  by  Payne,  agent,  to- wit:  1,560  bales  were  de- 
livered for  the  Liscard  after  the  eighteenth  of  October, 
and  1,127  for  the  Linhope  after  the  nineteenth  of  October, 
1881.  In  consequence  of  this  delay  the  steamers  were 
detained  at  a  cost  in  demurrage  of  $334  for  the  Liscard, 
and  ^89  for  the  Linhope,  which  amounts  for  demurrage 
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•were  paid  by  the  Shippers  Compress  Company ;  and  which, 
with  interest  from  the  time  of  payment,  measure  the  actual 
loss  sustained  by  the  said  compress  company  by  reason  of 
the  failure  of  the  said  Virginia  &  Tennessee  Air  Line  to 
deliver  the  cotton  at  the  times  agreed  on. 

Finding  that  the  cotton  was  being  delivered  slowly,  and 
fearing  that  it  would, not  arrive  in  due  time,  Myers,  presi- 
dent of  the  compress  company,  frequently  saw  Payne,  agent, 
and  urged  him  to  get  the  cotton  to  Norfolk,  telling  him  that 
the  steamships  would  be  on  demurrage  for  detention  after 
the  days  appointed  for  their  sailing ;  and  on  the  seven- 
teenth of  October,  1881,  he  addressed  to  Payne  a  letter 
stating  that  he  would  be  required  to  indemnify  the  com- 
press company  from  whatever  loss  might  arise  from  the 
delay,  and  giving  the  demurrage  per  day  on  each  vessel, 
which  letter  he  sent  to  him  by  his  clerk,  and  on  that  day 
Payne  sent  the  following  telegrams  : 

"Norfolk,  Va.,  October  17,  1881. 
^'  To  J.  R.  Ogden, 

"  G.  F.  J..,  Knoxnillej  Tenn.  : 
"  Parties  have  given  us  notice  that  we  must  pay  one  hun- 
dred and  fifty  dollars  per  day  demurrage  for  steamers 
waiting  for  our  cotton  engaged  to  be  here  at  our  stated  time. 

"W.T.Payne,  Agent." 

"October  17,  1881. 
-"'B.  Hughes, 

'^  Agent f  Memphis,  Tenn.: 
'*  If  Liscard  is  not  in  time,  we  have  notice  of  one  hundred 
and  fifty  dpllars  per  day  demurrage  until  it  arrives.  Par- 
ties cannot  get  cotton  to  take  its  place  at  this  late  day. 
We  must  stop  the  business,  if  we  propose  to  do  it  in  this 
Tiray.    Better  hurry  cotton  along. 

"  W.  T.  Payne,  Agent.'' 
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This  last  telegram  alludes  to  the  endeavor  of  the  com- 
press company  to  procure  local  cotton  to  take  the  place  of 
that  delayed,  but  which  they  could  not  do,  if  at  all  possi- 
ble, except  at  a  cost  much  greater  than  the  demurrage; 
and,  if  the  ships^  had  sailed  without  the  cotton,  the  loss, 
"dead  freight,"  would  have  been  $4,873.60,  nearly  three 
times  a  much  as  the  demurrage. 

After  demand  for  indemnity  for  this  demurrage  which 
had  been  paid  by  the  compress  company  for  the  detention 
of  the  steamers  as  aforesaid,  and  mucli  negotiation  to  effect 
an  equitable  settlement  of  its  claim,  the  said  Air  Lii^e  and 
its  agent,  Payne,  failing  to  pay,  this  action  was  brought 
against  all  the  associated  companies  and  connections  form- 
ing the  Air  Line,  and,  the  whole  matter  of  law  and  fact 
being  referred  to  the  court,  a  jury  being  waived,  the  court 
rendered  judgment  for  the  plaintiff  against  the  appellant, 
which  was  the  only  one  of  the  three  railroad  companies 
composing  the  Air  Line  on  whom  process  had  been  served. 

From  this  judgment  the  Norfolk  &  Western  Railroad 
Company  appeals,  and  assigns  error:  "(1)  That  it  ignores 
the  true  nature  of  the  cotton  business,"  and  that  there  was 
no  contract  between  the  compress  company  and  Payno^ 
as  agent  of  the  Air  Line;  and  (2)  that,  if  there  was  a  con- 
tract, the  compress  company  can  recover  no  damages,  as  it 
received  the  delayed  cotton  after  the  times  agreed  on,  and 
by  so  doing  waived  its  claims  for  damages;  and,  besides- 
these  assignments  of  error  in  the  petition  for  a  writ  of 
error,  the  counsel  for  appellant  have  urged,  in  their  orat 
argument  at  bar,  that  the  contract  was  ultra  vires  and  void. 

We  have  stated  the  facts  of  the  case  as  presented  by  the 
record  at  length,  and  in  their  due  order,  because  we  think 
that  the  mere  statement  of  these  facts  shows  plainly  that 
the  judgment  of  the  corporation  court  of  Norfolk  is  correct, 
and  must  be  affirmed.  They  show  all  the  elements  of  a 
contract  expressly  entered  into  between  the  Shippers  Com- 
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press  Company,  on  the  one  hand,  and  the  associated  or 
connected  railroad  companies  composing  the  Air  Line, 
through  Payne,  their  agent,  on  the  other;  the  offer  of  the 
Shippers  Compress  Company  to  Payne,  their  agent,  as 
their  agent  to  carry  so  many  bales  of  cotton  by  certain 
chartered  vessels  from  Norfolk  to  Liverpool,  at  a  certain 
rate, — the  offer  stipulating  the  timeSy  as  a  most  important 
and  essential  condition  of  the  engagement,  when  the  cot- 
ton must  be  in  Norfolk;  and  the  acceptance  of  Payne,  as 
such  agent,  of  the  said  offer,  to  the  extent  of  5,320  bales, 
unconditionally,  and  without  qualification.  There  is  no 
dispute  as  to  the  terms,  or  as  to  the  offers  and  acceptances; 
and,  if  there  were  conflict  in  the  evidence  certified,  that  of 
the  appellant  confiicting  would  be  disregarded  by  this 
court.  The  record  shows  that  Payne,  as  agent  of  the  rail- 
road companies  composing  the  Air  liine,  was  expressly 
authorized  to  make,  and  had  been  in  the  constant  habit  of 
making,  just  such  contracts  for  the  carrying  of  cotton,  even 
sometimes  contracting  for  the  whole  capacity  of  ships  for 
the  purpose,  and  that  he  endeavored,  as  agent  for  the  Air 
Line,  to  adjust  and  settle  this  claim.  That  he  considered 
it  a  contract  binding  upon  his  principals  is  clearly  shown 
by  his  repeated  and  urgent  telegrams  to  his  and  the  Air 
Line's  interior  agents  at  the  time,  in  regard  to  the  hurrying 
op  and  delivery  of  this  cotton  according  to  their  engage- 
ment, ai^  their  responsibility  for  failure  or  delay. 

The  record  shows,  and  it  is  not  denied,  that  the  appellant 
was  a  member  of  both  the  Virginia  &  Tennessee  Air  Line 
and  its  successor,  the  Virginia,  Tennessee  &  Georgia  Air 
Line.  The  offers  made  to  Payne  were  distinctly  addressed 
to  him  as  "agent  of  the  Virginia  &  Tennessee  Air  Line," 
made  out  on  blank  forms,  gotton  up  and  used  by  him  in 
his  business  as  such;  and  his  acceptances  were  signed  by 
him  as  such  agent.  All  of  the  transactions  of  the  compress 
<5ompany  with  him  were  as  such  agent,  and  he  was  ap- 
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pointed  by  Mr.  Fink,  the  general  manager  of  the  Air  Line, 
as  their  agent  specially  for  this  business, — the  cotton  busi- 
ness over  this  Air  line;  and  all  persons  dealt  with  him,  and 
knew  him,  only  as  agent  for  the  Air  Line. 

So  far  as  the  contracts  sued  on  are  concerned,  the  Ship- 
pers Compress  Company  had  nothing  to  do  with  the  in- 
terior shippers  of  cotton,  did  not  know  who  they  were,  or 
anything  about  them,  or  where  the  cotton  was  to  come 
from  which  Payne,  as  agent  for  the  Air  Line,  contracted  to 
deliver  at  a  fixed  time,  and  then  telegraphed  to  his  interior 
agents  to  procure  and  send  on  for  delivery.  The  owners  or 
shippers  of  the  cotton  had  nothing  to  do  with  the  contracts, 
and  never  at  any  time,  or  in  any  way,  agreed  to  deliver  any 
of  this  cotton  to  the  compress  company,  and  are  in  no  way 
liable  to  that  company  for  the  breach  of  a  contract  which 
they  did  not  make,  or  authorize  Payne  to  make  for  them. 

Payne  was  the  agent  of  the  associated  companies  com- 
posing the  Air  Line,  appointed  by  them  expressly  for  the 
special  business  of  making  the  contracts  sued  on,  and  judg- 
ment was,  under  Code  1873,  ch.  167,  §  50,  properly  rendered 
against  one  defendant,  the  others  not  being  served  with 
process.  The  record  shows  that  the  appellee  was  careful, 
to  an  extraordinary  degree,  to  lessen  the  damages  which 
the  appellant,  by  its  breach  of  contract,  had  caused,  and 
for  which  it  was  liable;  while  it  had  the  right  to  permit 
the  steamers  to  sail  on  the  appointed  days  wit^iout  the 
cotton,  and  hold  the  Air  Line  for  $4,87.*i.60  "dead  freight,'' 
it  yet,  after  endeavoring  in  vain  to  obtain  local  cotton  ta 
supply  the  derelict  cotton,  detained  the  steamships  for  a 
few  days  on  demurrage,  until  the  appellant  could  get  the 
cotton  and  deliver  it,  and  by  so  doing  saved  the  appellant 
over  $3,000.  Allowing  a  party  to  complete  his  contract  is 
no  waiver  of  a  right  or  claim  to  damages  or  loss  incurred 
and  actually  paid,  caused  by  his  failure  to  complete  it  at 
the  time  agreed  on.    Phillips  &  C.  Const.  Co.  v.  Seymour y 
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91  U.  S.  646,  651.  Payne  knew  that  his  cotton  was  behind- 
hand, and  that  the  steamers  were  on  demurrage,  waiting 
for  it.  He  did  not  tell  the  Compress  Company  to  send  the 
ships  off  without  it;  but,  ou  the  contrary,  telegraphed  time 
and  time  again  to  his  local  interior  agents,  hurrying  up  the 
cotton,  and  telling  them  that  he  was  notified  that  he  must 
pay  demurrage.  On  October  17,  (three  days  before  demur- 
rage began,)  Myers,  president,  wrote  to  Payne,  agent,  that 
he  would  have  to  pay  demurrage,  and  giving  to  him  the 
amount  per  day  for  each  vessel;  and  Payne  showed  by  his 
conduct  that  he  deemed  it  best,  as  greatly  it  was,  for  his 
principals  to  detain  the  vessels  until  the  cotton  could  arrive 
and  be  delivered,  (as  was  done  for  a  few  days,)  and  thereby 
lessen  the  damage  which  appellant  by  his  breach  of  con- 
tract had  become  liable  to  pay. 

As  to  the  argument  urged  by  appellant's  counsel  that  the 
contract  made  by  Payne,  agent  for  the  delivery  of  this  cot- 
ton, was  ultra  vires,  we  think  the  point  is  not  well  taken. 
The  contract  was  incident  to  and  for  the  benefit  of  their 
business  as  common  carriers,  and  it  was  but  a  part  of  a 
long-established  and  systematic  policy  of  these  railroads 
composing  the  Air  Lines  to  induce  and  control  the  trans- 
portation of  cotton  for  the  interior,  west  and  southwest, 
over  their  line,  for  shipment  to  England  from  the  port  of 
Norfolk.  It  was  not  a  contract  to  buy  or  sell  cotton,  but 
simply  to  deliver  a  certain  number  of  bales  of  cotton,  at  a 
specified  time,  at  Norfolk,  for  shipment  to  Liverpool  by 
chartered  steamers  for  that  purpose.  It  was  not  contrary 
to  or  forbidden  by  their  charter,  and  it  was  for  the  interests 
of  commerce,  and  in  the  line  of  their  business. 

"  There  is  no  question  but  that  railroad  corporations 
have,  as  auxiliary  or  incident  to  their  main  or  authorized 
baslness,  all  the  powers  which  an  individual  would  have 
under  the  same  circumstances ;  and  the  extent  of  these 
I)Owers  is  to  be  determined,  not  only  by  reference  to  the 
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express  powers  conferred  by  the  charter,  but  also  to  the 
nature,  extent,  and  necessities  and  conveniences  of  the 
business,  and  of  the  public."  1  Wood,  Ry.  Law,  p.  474,  § 
170.  "  There  is  no  question  but  that,  under  the  head  of  its 
implied  powers,  a  corporation,  especially  a  railroad  corpo- 
ration, may,  in  order  to  increase  its  business,  enter  into 
many  contracts  and  undertakings  which  are  not  strictly 
within  its  express  powers,  if  they  are  not  expressly  pro- 
hibited, and  are  essential  to  promote  the  business  of  the 
corporations,  or  add  materially  to  the  convenience  of  its 
prosecution."  Id.  479,  480.  "  It  is  hardly  necessary  to  say 
that  a  railroad  comp^^ny  has,  by  inference,  power  to  enter 
into  any  and  all  species  of  contracts  which  are  incident  to 
the  purposes  for  which  it  was  created,  and  the  business  in 
which  it  is  engaged,  except  in  so  far  as  this  power  is  ex- 
pressly or  impliedly  restricted  by  the  terms  of  its  charter, 
or  the  general  law,  the  same  as  an  individual  might  do, 
and  is  entitled  to  the  same  rights  under,  and  is  subject  to 
the  same  liabilities  upon,  contracts  as  an  individual  would 
be."  Id.  p.  523,  §  179;  Pierce,  R.  R.  499-501.  "May  con- 
tract  to  haul  certain  quantity  of  freight  per  month." 
Wood,  Ry.  Law,  p.  523,  §  182.  "  May  contract  with  con- 
necting lines."     Pierce,  R.  R.  p.  508-510. 

In  the  light  of  these  authorities,  and  for  the  foregoing 
reasons,  we  are  of  opinion  to  affirm  the  judgment  of  the 
corporation  court  of  Norfolk  appealed  from,  with  costs  to 
appellee. 

JUDGMKNT   AFFIRMED. 
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McDearman  v.  Hodnett  and  others. 
April  2Sth,  1887. 

1.  Parent  and  Child — Advancements — Evidence, — A  gift  unexplained  in 

the  lifetime  of  an  intestate  father,  to  one  of  his  children,  is  prima  facie 
an  advancement.  His  statements  at  the  time,  or  subsequently,  are 
competent  evidence  to  show  what  was  his  intention.  IVaikins  v.  Youngs 
31  Gratt.  84. 

2.  lDEM~5<?«-/«-/aa'.— And  so,  such  a  gift  to  a  son  in  law  is  prima  facie 

an  advancement  to  the  daughter. 

3.  Married  Women — Advancements .—Th^  married   women's  act,  (Acts 

1876-77,  p.  333,)  does  not  affect  the  question  of  advancements. 

Appeal  from  decree  of  corporation  court  of  Danville,  ren- 
dered May  5th,  1885,  in  the  cause  of  Annie  B.  McDearman, 
by,  &c.,  against  M.  B.  Hodnett's  Administrator  and  others. 
Decree  being  adverse  to  plaintiff,  she  appealed.  Opinion 
states  the  case. 

A,  M.  AiJcen  and  W.  W.  Henry,  for  the  appellant. 

Withers  &  BarJcsdale  and  Guy  &  Gilliam,  for  the  appel- 


RiCHARDSON,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  the  division  of  the  estate  of 

M.  B.  Hodnett,  deceased,  who  died  intestate  in  the  year 

1383.    The  plaintiff  in  the  court  below,  the  appellant  here, 

who  sued  by  her  next  friend,  is  one  of  the  heirs  at  law 

Vol.  Lxxxiii — 36 
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and  distributees  of  the  said  intestate,  who  died,  leaving  a 
widow  and  six  children — two  sons  and  four  daughters.  At 
the  time  of  his  death,  the  daughters  were  all  married.  It 
is  conceded  that  the  intestate,  in  his  lifetime,  made  ad- 
vancements to  five  of  his  children,  about  which  there  is 
no  ^dispute.  The  court  below  also  held  that  the  sixth,  Mrs. 
Annie  B.  McDearman,  the  plaintiff,  had  been  in  like  man- 
ner advancad  to  the  extent  of  $780,  paid  for  her  husband, 
T.  H.  McDearman,  by  the  said  intestate  in  his  lifetime,  by 
way  of  advancement  to  his  daughter,  the  said  Annie  B. 
McDearman,  and  decreed  that  she  be  charged  accordingly. 
Whether  the  decree  of  the  court  below  is,  in  this  particu- 
lar, right,  is  the  question  to  be  determined  here. 

The  facts  in  relation  to  the  matter  are  substantially 
these  :  On  the  sixteenth  day  of  February,  1875,  the  said 
T.  H.  McDearman,  as  principal,  and  the  said  M.  B.  Hodnett, 
as  surety,  executed  their  three  joint  bonds,  each  for  $394.82, 
payable  in  one,  two,  and  three  years,  respectively  from 
their  date,  to  William  E.  Boisseau,  special  commissioner, 
for  the  purchase  price  of  a  certain  parcel  of  land  sold  by 
Boisseau  to  the  said  McDearman ;  and  the  latter  having 
made  default  in  the  payment  of  these  bonds,  the  land  was 
resold,  after  which  a  balance  still  remained  due  by'  him 
amounting,  on  the  10th  of  October,  1879,  to  the  sum  of 
$788.07.  On  the  last-mentioned  day,  the  said  M.  B.  Hod- 
nett, in  the  presence  of  two  witnesses,  to-wit :  B.  W.  Hurt 
and  John  L.  Taylor,  whom  he  had  specially  requested  to 
be  present  to  witness  the  transaction,  paid  to  the  said  Bois- 
seau, in  the  office  of  the  latter,  the  above-mentioned  balance 
in  full,  and  took  in  the  aforesaid  bonds,  upon  which  was 
endorsed  a  statement  by  Boisseau  of  the  payments  so  made 
by  the  said  Hodnett.  There  was,  however,  no  assignment 
of  the  bonds  to  Hodnett ;  and  the  payment  appears  to  have 
been  voluntarily  made  by  Hodnett,  and  without  even  a  pre- 
vious demand  of  payment  by  said  Boisseau.     When  this 
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transaction  occurred,  and  when  the  money  was  paid,  Hod- 
nett said  to  Boisseau  that  he  meant  to  charge  it  to  his 
son-in-law,  the  said  McDearman.  And  the  witness  Taylor 
testifies  that  Hodnett  told  him  he  wanted  Hurt  and  him- 
self to  witness  the  payment  of  the  money  to  Bpisseau, 
because  he  (Hodnett)  was  liable  to  die  at  any  time,  and  he 
desired  them  to  witness  that  he  paid  it  for  McDearman,  to 
whom  he  intended  it  to  be  charged  as  an  advancement. 
To  the  same  effect  is  the  testimony  of  Hurt;  and  to. several 
other  witnesses  Hodnett  subsequently  made  similar  state- 
ments. 

Hodnett  took  no  evidence  of  indebtedness  from  his  son- 
in-law  for  the  money  so  paid,  and  there  is  no  evidence  in 
the  record  that  he  ever  spoke  of  the  transaction,  or  in  any 
way  regarded  it,  as  evidence  of  indebtedness  on  the  part  of 
his  son-in  law  to  him.  It  does  appear,  however,  that  he 
carefully  put  the  bonds  he  had  thus  paid  off,  in  a  package  of 
papers  containing  the  receipts  of  his  children  and  sons-in- 
law,  to  whom  he  made  advancements,  saying  that  the  bonds, 
with  ihe  statement  thereon  endorsed,  would  "  show  as  a 
receipt."  This  package  he  intrusted  to  the  keeping  of  his 
wife,  telling  her  to  "  see  to  it  that  each  one  of  the  children 
and  sons-in-law  accounted  for  what  they  had  by  these 
papers."  And  it  appears  that  she  preserved  them  locked 
in  a  trunk,  where  they  were  habitually  kept,  until  after 
her  husband's  death,  when  she  produced  them. 

Under  these  circumstances,  it  is  very  clear  that  the  money 
paid  for  the  plaintiff's  husband  was  intended  as  an  advance- 
ment to  her,  and  that  the  payment  was  properly  so  treated 
by  the  court  below. 

This  is  not  a  case  in  which  an  existing  debt,  or  an  abso- 
lute gift,  is  sought  to  be  changed  into  an  advancement  by 
evidence  of  "  loose  declarations  "  of  the  parent,  not  com- 
municated or  agreed  to  by  the  child,  (as  to  which,  see 
Arnold  v.  Barrow,  2  P.  &  H.  1 ;  TmidVs  Appeal,  13  Pa.  St. 
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675);  for  here  it  is  conclusively  proved  that  the  money  was 
paid  as  an  advancement,  as  declared  by  the  parent  at  the 
time  of  the  transaction,  and  repeatedly  and  consistently 
afterwards ;  that  he  took  no  assignment  of  the  bonds,  and 
that  they  were  not  delivered  to  him  with  the  intention  of 
being  transferred,  and  were  therefore  not  transferred ;  and 
there  is  not  a  particle  of  evidence  to  show  that  he  ever 
<3onsidered  the  son-in-law  as  his  debtor  by  reason  of  the 
payment  aforesaid. 

It  is  well  settled  that  questions  of  advancement  always 
depend  upon  intention.  It  was  so  held  by  this  court  in  the 
recent  case  of  Watkins  v.  Toung,  31  Gratt.  84 ;  and  to  the 
same  effect  are  numerous  cases.  In  Watkins  v.  Young  the 
question  was  whether  a  gift  made  by  the  intestate  in  his 
lifetime,  to  one  of  his  daughters,  was  intended  as  an  abso- 
lute gift  or  an  advancement.  And  in  determining  this 
question,  it  was  said  by  the  court  that  "  the  declarations 
of  the  decedent,  made  at  the  time  and  subsequent  to  the 
gift,  may  be  given  in  evidence  to  show  that  the  gift  was 
not  made  as  an  advancement,  but  as  an  absolute  gil^t,  and 
vice  versaP 

This  principle,  applied  to  the  evidence  in  the  case  at 
bar,  is  conclusive  in  favor  of  the  appellees.  For  although 
the  payment  in  question  was  in  discharge  of  a  debt  for 
which  the  parent  was  surety  for  the  son-i,nlaw,  yet  in  view 
of  the  intention  with  which  the  money  was  paii,  the  pay- 
ment was  none  the  less  an  advancement  to  the  daughter. 

In  Peale's  Adrn'r  v.  Thurmond^  11  Va.  753,  an  adminis- 
trator of  a  deceased  father  who  died  indebted  to  his 
daughter,  as  her  de  facto  guardian,  was  decreed  to  be 
entitled  to  set-off  against  such  indebtedness  the  sum  ad- 
vanced by  his  intestate  in  his  lifetime  to  the  daughter  and 
her  husband.  And  among  these  advancements  was  a  debt 
paid  by  the  father,  which  he  had  incurred  for  the  husband 
when  in  needy  circumstances,  and  to  assist  him  in  business. 
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In  Hughes  v.  McCombs,  ^^  N.  C.  345,  the  court  say  :  "  It 
can  scarcely  be  contended  that  a  gift  of  property  to  a  son- 
in-law  would  not  be  prima  facie  an  advancement  to  the 
wife;  and  this  being  so,  no  reason  is  seen  why  the  payment 
of  the  husband's  debts  would  not  be  equally  an  advance- 
ment; and  no  reason  is  seen  why  the  father's  having  be- 
come surety  for  those  debts  should  make  the  payment  the 
less  an  advancement." 

The  appellant,  however,  contends  that  these  principles 
do  not  apply  in  this  State  to  a  case  like  the  present,  because 
of  the  provisions  of  the  act  of  April  4th,  1877,  commonly 
called  the  married  woman's  act.    Acts  1876-77,  p.  333. 

The  argument  is  that  the  act  changed  tlie  relation  of  a 
husband  towards  his  wife  as  respects  her  property,  which 
is  no  longer  subject  to  his  disposal,  or  to  the  payment  of 
his  debts,  but  is  to  be  possessed  and  controlled  by  her,  as 
though  she  were  a  feme  sole.  This  may  be  true,  but  we 
do  not  perceive  that  it  affects  the  question  before  us.  The 
object  of  the  act  is  to  secure  to  married  women  the  enjoy- 
ment and  control  of  their  property,  but  not  to  interfere 
with  the  do*minion  over  and  right  of  disposal  of  one's 
property,  or  with  the  general  law  as  respects  the  dealings 
between  parents  and  their  children,  or  the  distribution  of 
decedents'  estates.  The  question  of  advancements  is,  there- 
fore, not  touched  or  in  any  way  influenced  by  the  act ;  nor 
was  it  designed  to  have  any  such  influence.  We  find  no 
error  in  the  decree  complained  of,  and  the  same  must  be 
affirmed  with  costs  to  the  appellees. 

Decree  affirmed. 
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GovER  V.  Chamberlain. 

April  28th,  1S87. 

Simple  Contract — Siatuies  of  limitations-Case  at  bar, — Writing  not  men- 
tioning "seal "  in  its  body,  but  having  scroll  attached  to  the  signature, 
is  only  a  simple  contract.  The  bar  of  five  years  applies.  And  it  can 
be  taken  out  of  its  operation,  not  by  part  payment  or  promise  to 
settle,  but  only  by  promise  in  writing  to  pay  it,  or  an  acknowledgment 
in  writing  such  that  a  promise  to  pay  it  must  be  inferred  therefrom. 

Error  to  judgment  of  circuit  court  of  Loudoun  county, 
rendered  April  28th,  1887,  in  the  action  in  which  Samuel 
A.  Gover  was  plaintiff  and  S.  E.  Cham berlaiif  was  defend- 
ant. Judgment  being  for  defendant,  plaintiff  obtained  a 
writ  of  error  and  supersedeas.    Opinion  states  the  case. 

Ed.  Nichols]  for  the  plaintiff  in  error. 

J.  W.  Foster^  for  the  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  judgment  was  properly  rendered 
for  the  defendant  in  error  in  this  case,  because  the  plain- 
tiff's claim  was  barred  by  the  statute  of  limitations. 

The  debt  due  the  plaintiff  was  contracted  prior  to  Jan- 
uary 1,  1871,  and  is  evidenced  by  the  following  note: 
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**  J507.  Waterford,  Va.,  January  Ut,  1871. 

"One  day  after  date  I  promise  to  pay  to  Samuel  A.  Gover, 
or  order,  the  sum  of  five  hundred  and  seven  dollars,  for 
value  received. 

"S.E.  Chamberlain.    [Seal.]'' 

And  this  note  is  credited  by  several  partial  payments,  the 
last  undisputed  one  of  which  was  made  on  the  twenty- 
ninth  of  May,  1879;  and  it  is  supposed  that  the  effect  of 
this  and  a  preceding  payment,  made  on  the  tenth  Novem- 
ber, 1878,  is  to  take,  the  case  without  the  operation  of  the 
statute.  But  this  supposition  is  clearly  unfounded.  The 
statute  began  to  run  in  January,  1871,  and  the  debt  became 
barred  in  January,  1876. 

It  is  argued,  however,  that  conceding  this  to  be  true, 
that  there  has  been  a  new  promise  in  writing  which  takes 
the  case  without  the  statute.  But  upon  a  careful  con- 
sideration of  the  evidence,  we  are  satisfied  that  such  is  not 
the  case;  for,  giving  to  the  language  of  the  letters  relied 
upon  to  establish  the  new  promise  its  largest  import,  it 
does  not  amount  to  such  an  acknowledgment  of  the  debt  as 
that  a  promise  to  pay  may  be  implied  from  it,  and  it  is 
well  settled  that  a  promise  merely  to  settle  with  the 
claimant  is  not  sufficient.  Ayletts  v.  Robinson,  9  Leigh,  45 ; 
BeU  V.  Crawford,  8  Gratt.  110. 

The  judgment  of  the  circuit  court  is  right,  and  must  be 
affirmed. 

Fauntleroy  dissented. 

Judgment  affirmed. 
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Darracott  v.  Chesapeake  &  Ohio  R.  R,  Co, 

May  6th,  1887. 

1.  Appellate  Court — Excep^ons— Waiver. ^Declaration  being  held  bad 

on  demurrer,  defendant,  by  amendment  and  going  to  trial  on  the 
merits,  waives  his  objection.  Hopkins,  Brother  <Sf  Co,  v.  Richardson, 
9  Gratt.  486. 

2.  Railroad   Covlp avians— Employees — /?«/iV^.— Company's   duty  to   its 

servants  is  discharged  by  ordinary  care,  and  vice  versa. 

3.  Negligence — Case  at  bar. — The  frequent  "three-link  couplings,'*  if 

made  when  the  cars  are  still,  according  to  the  known  rules  of  the 
defendant  company — 
Held  : 

Not  to  expose  coupler  to  perils  beyond  those  incident  to  his 
employment  and  assumed  by  him. 

4.  Contributory  Negligence — Case  at  bar. — Any  negligence  of  servant 

that  is  the  proximate  cause  of  the  injury — ^such  as  attempting  to  make 
the  three-link  coupling  when  he  may  readily  see  that  the  car  is  in 
motion,  and  in  disobedience  of  the  defendant's  rules,  defeats  his  actions 
for  such  injury. 

Error  to  judgment  of  circuit  court  of  Hanover  county, 
rendered  April  28tli,  1886,  in  an  action  wherein  Thomas  P. 
Darracott  was  plaintiff  and  the  Chesapeake  and  Ohio  Rail- 
road Company  was  defendant. 

This  was  an  action  of  trespass  on  the  case  in  the  circuit 
court  of  Hanover  county.  The  action  was  brought  to  recover 
damages  for  injuries  received  by  the  plaintiff  while  coupling 
cars  of  the  defendant  company.  The  declaration  alleged 
that  the  plaintiff,  when  the  accident  occurred,  was  in  the 
employ  of  the  company  as  a  brakeman,  and  that  the  inju- 
ries complained  of  were  caused  by  the  defective  fixtures 
for  coupling  on  a  certain  car  which  he  was  in  the  act  of 
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coupling  to  another.  There  was  a  demurrer  to  the  decla- 
ration, which  the  circuit  court  sustained,  with  leave,  how- 
ever, to  the  plaintiflF  to  amend.  The  declaration  was 
accordingly  amended  by  adding  an  averment  that  the 
plaintiff  was  "  without  knowledge  of  the  defective  condi- 
tion of  the  said  drawheads,  bumpers,  and  fixtures  for 
coupling,  acquired  in  time  to  avoid  the  said  injury  here- 
inafter complained  of  and  sustained,''  etc.  The  defendant 
thereupon  pleaded  the  general  issue,  upon  which  plea  issue 
was  joined,  and  the  jury  having  heard  the  evidence,  re- 
tamed  a  verdict  for  the  plaintiff  for  $4,500  damages.  The 
court,  upon  motion  of  the  defendant,  set  aside  the  verdict, 
and  granted  a  new  trial ;  and  at  a  subsequent  term,  neither 
party  requiring  a  jury,  judgment  was  given  for  the  defend- 
ant, whereupon  the  plaintiff  obtained  a  writ  of  error.  The 
opinion  states  the  case. 

Sands,  Leake  &  Carter,  for  the  plaintiff  in  error. 

Wm.  J.  Robertson  and  H.  T.  Wickham,  for  the  defend- 
ant in  error. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion 
of  the  court. 

The  case  presents  no  new  question,  and  may  be  briefly 
disposed  of.  The  first  assignment  of  error  is  that  the  cir- 
cuit court  erred  in  sustaining  the  demurrer  to  the  declara- 
tion. A  sufl^ient  answer,  however,  to  this  objection  is, 
that  by  amending  the  declaration  and  going  to  trial  on  the 
merits,  the  right  to  object  to  the  ruling  of  the  court  on  the 
demurrer  was  waived.  This  is  a  well  settled  rule,  in  sup- 
port of  which  counsel  for  the  defendant  in  error  refer  to 
the  pertinent  language  of  Nelson,  C.  J.,  in  Jones  v.  Thomp- 
son, 6  Hill,  621,  who  said:  "  By  amending  and  pleading 
Vol.  Lxxxin— 37 
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the  general  issue,  tlie  defendant  admitted  the  correctness 
of  the  judgment  on  the  demurrer.  Had  he  intended  to 
rely  upon  any  error  in  that  judgment,  he  should  not  have 
amended,  but  left  the  issue  upon  the  record.  *  *  Who 
ever  heard  of  an  issue  at  law  upon  the  record  in  this  court 
after  the  party  demurring  has  availed  himself  of  the 
privilege  by  joining  an  issue  of  fact?"  Upon  a  similar 
point  in  Clearwater  v.  Meredith,  1  Wall.  25,  the  supreme 
court  of  the  United  States  said :  "  When  the  plaintiff 
replied  de  novo,  after  a  demurrer  was  sustained  to  his 
original  replication,  he  waived  any  right  he  might  have 
had  to  question  the  correctness  of  the  decision  of  the  court 
on  the  demurrer.  In  like  manner,  he  abandoned  his  second 
replication,  when  he  availed  himself  of  the  leave  of  the 
court,  and  jlled  a  third  and  last  one.'^  And  the  same  rule 
prevails  in  equity.  Marshall  v.  VicJcshurg,  16  Wall.  146. 
No  other  authority,  however,  need  be  cited  than  the  deci- 
sion of  this  court  in  Hopkins,  Brother  &  Co,  v.  Richardson, 
9  Gratt.  485,  which  is  directly  in  point,  and  in  accordance 
with  the  view  we  have  expressed. 

The  question,  then,  is  whether  the  plaintiff  is  entitled 
to  recover  upon  the  evidence  before  the  jury,  which  is 
certified  with  the  record,  and  upon  which  the  case  was 
afterwards  decided  by  the  circuit  court.  And  in  this  con- 
nection two  questions  have  been  raised:  (1)  Whether  the 
company  was  negligent;  and  (2)  whether  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  to  defeat  a  re- 
covery. 

The  evidence  shows  that  the  car,  the  coupling  fixtures 
of  which  were  defective,  left  Hinton,  W.  Va.,  in  good  con- 
dition, coming  east,  on  the  twenty-sixth  of  December, 
1881.  It  was  a  flat  car,  loaded  with  lumber,  and  was  one 
of  a  number  of  freight  cars  composing  the  same  train. 
When  it  arrived  at  Staunton  its  drawhead  was  found  to 
have  been  pulled  out  or  broken,  which  necessitated  the 
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use  of  what  is  called  "  the  three-link  coupling,"  in  order 
to  cany  it  to  its  destination  without  delay.  The  evidence 
also  shows  that  such  accidents  are  of  frequent  occurrence, 
and  that  upon  such  occasions,  to  avoid  delay  in  the  trans- 
mission of  freight,  the  three-link  coupling  is  usually  re- 
sorted to.  It  is  made  by  attaching  two  chains,  of  three 
links  each,  to  hooks  some  distance  apart  on  the  bottom 
sill  of  the  damaged  car,  and  then  inserting  the  end  links 
of  the  chains,  placed  one  upon  the  other,  in  the  sound 
drawhead  of  the  car  to  which  the  coupling  is  to  be  made. 
There  they  are  fastened  with  a  pin,  as  in  ordinary  coupling. 

This  mode  of  coupling  is  as  safe  as  the  ordinary  one-link 
•coupling  for  carrying  cars  forward,  but  is  more  dangerous 
to  make  if  made  while  the  cars  are  in  motion.  A  rule, 
however,  of  the  company  expressly  forbids  employees 
entering  between  cars  when  fn  motion  to  uncouple  theua, 
and  the  same  rule,  in  view  of  the  evidence  before  us,  un- 
doubtedly applies  to  the  coupling  of  cars  where  the  three- 
link  coupling  is  made.  Its  language  is  as  follows:  "Enter- 
ing between  cars  when  in  motion  to  uncouple  them,  and 
<dl  such  imprudenceSy  are  dangerous  and  in  violation  of 
the  rules  of  this  company."  A  printed  copy  of  the  rules, 
of  which  this  was  one,  was  furnished  to  the  plaintiff,  and 
receipted  for  by  him,  more  than  a  month  before  the  acci- 
dent occurred. 

The  evidence  does  not  show  that  the  plaintiff  knew,  or 
"With  the  exercise  of  reasonable  diligence  might  have 
known,  of  the  condition  of  the  defective  car  before  it 
reached  Hanover  Junction,  where  the  accident  occurred. 
Several  of  the  defendant's  witnesses  say  they  are  of  the 
impression  that  they  previously  called  his  attention  to  It, 
but  he  himself  testifies  positively  to  the  contrary. 

The  accident  occurred  in  this  way :  The  train  upon  which 
the  plaintiff  was  employed  was  divided  into  three  sections 
just  before  reaching  Hanover  Junction,  on  a  down  grade. 
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The  first  section  remained  attached  to  t|ie  engine,  and  wa& 
carried  down  to  the  junction.  The  second,  or  middle  sec- 
tion, followed  a  short  distance  behind,  and,  when  it  reached 
the  junction,  was  switched  off  on  a  side  track,  and  was 
there  stopped.  The  third,  or  rear  section,  was  then  brought 
down,  moving  slowly.  As  it  approached  the  first  section^ 
standing  on  the  main  track,  the  plaintiff  went  to  the  rear 
end  of  the  first  section  to  make  the  coupling  between  the 
two  sections.  There  he  took  position,  standing  with  one 
foot  between  the  rails,  the  other  outside,  with  his  right 
hand  resting  on  the  rear  sill  of  the  rear  car.  He  stood  in 
this  position  for  several  minutes  until  the  arrival  of  the 
third  section,  at  the  head  of  which  was  the  damaged  car^ 
with  the  two  chains  hanging  from  the  hooks  of  its  front 
sill,  to  which  they  were  attached.  The  track  at  this  point 
is  straight  for  a  mile  or  more  in  either  direction,  thus 
giving  the  plaintiff  ample  opportunity  to  have  observed 
the  defective  condition  of  the  approaching  car.  He  testi- 
fies that  he  did  not,  in  fact,  observe  its  condition  until  the- 
car  was  within  four  feet  of  where  he  stood — too  late,  he 
says,  for  him  to  have  left  the  track  with  safety.  But  upon 
this  point  the  evidence  is  conflicting. 

A  rule  of  the  company  provides  that  "  in  coupling  cars, 
a  stick  should  always  be  used,"  when  possible,  which  mate- 
rially lessens  the  danger  of  coupling.  Nevertheless,  the 
plaintiff  undertook  to  make  the  coupling,  not  only  without 
the  aid  of  a  stick,  but  with  his  left  hand  only,  and  in  the 
attempt  to  do  so,  his  hand  was  caught  and  crushed  between 
the  couplings  of  the  cars. 

The  witness  Michie,  who  was  the  conductor  of  the  train,, 
testifies  that  as  the  plaintiff  was  going  up  the  track  to  make 
the  coupling,  he  warned  him,  when  within  five  or  six  steps 
of  him,  to  "  be  particular,"  saying  at  the  same  time  that 
the  coupling  was  a  dangerous  one  to  make.  He  also  testi- 
fies that  he  has  been  in  the  employ  of  the  company  for  a^ 
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number  of  years  as  a  freight  conductor,  and  has  never  seen 
or  known  of  a  brakeman  making,  or  attempting  to  make,  a 
three-link  coupling  when  the  cars  were  in  motion. 

The  witness  Cosby  testifies  that  while  the  rear  section 
of  the  train  was  slowly  approaching  the  first  section,  which 
was  stationary  on  the  main  track,  and  had  nearly  reached 
it,  he  called  the  plaintiff's  attention  to  the  coupling  of  the 
flat  car,  and  cautioned  him  not  to  go  between  the  cars.  The 
witness  was  a  brakeman  on  the  rear  section,  and  was  stand- 
ing, when  he  spoke  to  the  plaintiff,  on  top  of  one  of  the 
moving  cars.  He  says  he  spoke  loud  enough  for  the  plain- 
tiff to  have  heard  hi  to,  though  he  made  no  reply. 

The  plaintiff,  however,  testifies  that  he  did  not  hear  the 
warnings  either  of  Michie  or  Cosby.  And  Dr.  Anderson, 
who  happened  to  be  standing  near  by,  and  who  went  to  the 
plaintiffs  assistance  when  the  accident  occurred,  testifies 
that  they  were  unheard  by  him.  But  several  witnesses, 
who  were  in  no  better  position  for  hearing,  swear  posi- 
tively that  they  distinctly  heard  the  remarks  of  both 
Michie  and  Cosby. 

At  all  events,  the  evidence  shows  that  the  dangerous  con- 
dition of  the  coupling  was  obvious,  and  that  the  plaintiff, 
in  violation  of  the  rules  of  the  company,  voluntarily  put 
himself  in  a  position  of  danger,  in  consequence  of  which 
hetwas  injured.  Under  these  circumstances,  in  the  eye  of 
the  law,  he  was  the  author  of  his  own  misfortune ;  that  is 
to  say,  his  negligence,  or,  what  is  the  same  thing,  his  want 
of  ordinary  care  and  caution,  was  the  proximate  cause  of 
the  injury  complained  of.  The  action  is,  therefore,  not 
maintainable ;  for,  as  was  forcibly  said  by  Judge  Cooley, 
in  Mich.  Cent.  R,  JR.  Co.  v.  Smithson,  45  Mich.  212 :  "  The 
best  notice  is  that  which  a  man  must  of  necessity  see,  and 
which  cannot  confuse  or  mislead  him ;  he  needs  no  printed 
placard  to  announce  a  precipice  when  he  stands  before  it." 
And  by  Mr.  Justice  Miller,  in  Cunningham  v.  Chicago^  M. 
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&  St.  P.  R.  (7(9.,  5  McCrary,  465  :  "  A  man  has  no  right  to 
thrust  himself  forward  into  a  dangerous  position,  and  say, 
'  If  I  am  hurt,  I  shall  go  to  the  hospital  and  be  taken  care 
of  and  recover  damages.'  He  has  got  to  take  care  of  him« 
self,"  etc. 

The  law  undoubtedly  imposes  upon  a  railroad  company^ 
the  duty  to  observe  due  care  in  selecting  competent  ser- 
vants, and  in  supplying  and  maintaining  suitable  and  saf& 
machinery,  and  a  safe  track.  Bait,  and  Ohio  JR.  R.  Co.  v. 
McKenzie,  81  Va.  71 ;  Northern  Pacific  R.  R.  Co.  v. 
Herbertj.llG  U.  S.  642.  It  is  not,  however,  the  insurer  of 
the  safety  of  its  employees.  Its  duty  to  them  is  discharged 
by  the  exercise  of  ordinary  care ;  and  by  ordinary  care  is 
meant  "  such  watchfulness,  caution  and  foresight  as,  under 
all  the  circumstances  of  the  particular  service,  a  corpora- 
tion controlled  by  careful,  prudent  officers  ought  to  exer- 
cise." Wabash  Railway  Co.  v.  McDaniels,  107  U.  S.  454. 
Hence,  it  is  not  required  to  change  its  machinery  in  order 
to  apply  every  new  invention  or  supposed  improvement  in 
appliance,  and  it  may  even  have  in  use  a  machine  or  ap- 
pliance  for  its  operation,  shown  to  be  less  safe  than  another 
in  use,  without  being  liable  to  its  employees  for  the  non- 
adoption  of  the  improvement,  provided  that  the  employee 
be  not  deceived  as  to  the  degree  of  danger  that  he  incurs.. 
Whart.  Neg.,  sec.  213;  2  Thomp.  Neg.  1019,  sec.  24  ^2); 
Hough  V.  Railway  Co.y  100  U.  S.  213;  Lonejoyw.  Boston 
&c.  R.  R.  Co,  125  Mass.  79;  Mich.  Cent.  R.  R.  Co.  v. 
Smithson,  supra. 

There  are  also  certain  correlative  duties  on  the  part  of 
the  employee  to  the  company.  Of  these  one  is  the  duty 
of  the  employee  to  be  reasonably  observant  of  the  ma- 
chinery he  operates,  and  to  report  any  defects  he  may 
discover  therein  to  the  company.  Another  is  to  exercise  * 
ordinary  care  to  avoid  injuries  to  himself ;  for  the  company 
is  under  no  greater  obligation  to  care  for  his  safety  than 
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he  himself  is.  He  must  also  obey  the  rules  of  the  com- 
pany prescribed  for  his  safety,  and  which  are  brought  to 
his  knowledge.  And  he  must  inform  himself,  as  far  as  he 
reasonably  can,  respecting  the  dangers  as  well  as  the  duties 
incident  to  the  service  upon  which  he  enters.  It  has  ac- 
cordingly been  held  in  numerous  cases,  and  the  principle 
is  elementary,  that  where  the  employee's  willful  disobe- 
dience of  the  company's  rules  is  the  proximate  cause  of 
the  injury  complained  of,  no  recovery  can  be  had  of  the 
company.  And,  in  general,  any  negligence  of  the  em- 
ployee, amounting  to  the  want  of  ordinary  care,  .which  is 
the  proximate  cause  of  the  injury,  will  defeat  an  action 
against  the  company.  Clark's  Adm'r  v.  Richmond  & 
Danville  R.  R.  Co.,  78  Va.  709 ;  Sheeler's  Adm'r  v.  Ches. 
and  Ohio  R.  R.  Co.,  81  Va.  188;  M.  &  C.  R.  R.  Co.  v. 
Thomas,  51  Miss.  637;  Shanny  v.  Androscoggin  Mills, 
66  Me.  420;  Muldowney  v.  III.  Cent  R.  Co.,  39  Iowa  615; 
Lockwood  V.  Chicago,  &c.,  R.  R.  Co.,  55  Wis.  50  ;  Toledo,  Ac, 
R.  Co.  V.  Ashbury,  84  Jll.  429 ;  Hathoway  v.  Mich.  Cent. 
R.  R.  Co.,  51  Mich.  253;  Railroad  Co.  v.  Jones,  95  U.  S. 
439;  Tuttle  V.  Milwaukee  Railway  Co.,  122  Id.  189. 

This  is  decisive  of  the  case  before  us.  It  is  proper, 
however,  to  say  that  th^  evidence  does  not  establish  negli- 
gence on  the  part  of  the  company.  If  the  rules  of  the 
company  are  observed,  the  risks  and  perils  of  the  service 
are  not  increased  by  the  use  of  the  three-link  coupling;  and 
if  they  were,  in  view  of  the  frequency  with  which  such 
couplings,  in  emergencies,  are  made,  the  danger  incident  to 
their  use  may  well  be  considered  as  one  of  the  ordinary 
perils,  the  risk  of  which,  by  his  contract  of  service,  the 
plaintiff  assumed.  He  certainly  had  ample  means  of  know- 
ing that  such  couplings  were  often  made  by  the  company, 
and  he  is,  therefore,  affected  with  notice  of  the  fact.  It 
was  his  duty  to  have  known  it,  if  he  did  not;  and  the  rule 
is  well  settled,  that  where  an  employee  has  notice  of  extra 
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hazards  in  the  line  of  his  employment,  and  continues  in 
the  service,  without  any  promise  on  the  part  of  the  master 
to  do  any  act  to  render  the  same  less  hazardous,  it  will  be 
at  his  own  peril;  for  the  law  presumes  that  he  intended  to 
assume  them,  otherwise  he  would  have  quit  the  service. 
Clarices  Adm^r  v.  Richmond  &  Danmlle  R.  JR.  Co ,  78  Va. 
709;  Stafford  v.  Chicago,  <fcc.,  jB.  R.  Co,,  114  111.  244;  Hough 
V.  Railway  Co.,  100  U.  S.  213;  Tattle  v.  Milwaukee  Railway 
Co,,  122  Id.  189. 

For  these  reasons,  we  are  of  opinion  that  the  circuit 
court  did  not  err  in  setting  aside  the  verdict  of  the  jury 
and  granting  a  new  trial;  nor  afterwards,  in  giving  final 
judgment  for  the  defendant.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 
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Morris'  Adm'r  v.  Davis. 

May  6th,  1887. 

Lksds— Joint  purchase — Case  at  bar, — D.  D.  being  unable  to  pay  balance 
on  land  bought  by  him,  his  sister  M.  and  brother  S.  D.  contributed  the 
money  and  purchased  the  land,  which  was  conveyed  to  S.  D.  The 
amount  furnished  by  M.  was  three  thousand  dollars.  After  her  death, 
M.'s  administrator  claimed  that  M.  had  loaned  this  sum  to  S.  D.  to  help 
buy  the  land  conveyed  to  him.  Upon  the  evidence — 
Held  : 

That  sum  represents  not  a  debt  of  S.  D.  to  M  ,  but  her  proportion- 
ate share  of  the  land. 

Appeal  from  decree  of  circuit  court  of  Prince  William 
county,  entered  December  2d,  1885,  in  a  chancery  cause 
wherein  J.  S.  McCue,  administrator  of  Elizabeth  D.  Morris, 
deceased,  was  plaintiff,  and  Sussex  D.  Davis  was  defendant. 
At  the  hearing  the  bill  was  dismissed  at  the  plaintiffs 
costs,  and  he  obtained  an  appeal  to  this  court.  Opinion 
states  the  case. 

S,  B.  Woods  and  W.  /.  Robertson,  for  the  appellant. 

E.  E.  Meredith  and  J.  B.  T.  Thornton^  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  this  case  by  the  appellant  to  sub- 
ject a  tract  of  land,  in  the  bill  mentioned,  to  an  alleged 
debt  secured  thereon  of  ^3,000,  claimed  to  be  due  from  the 
Vol.  Lxxxiii— 38 


298  Morris'  Adm'r  v.  Davis. 


Opinion. 


appellee,  a  citizen  of  Philadelphia.  The  debt  is  denied  in 
the  answer  by  the  defendant,  the  appellee  here,  who  ad- 
mits that  the  appellant's  testatrix,  who  was  his  sister,  had> 
and  that  her  estate  has  an  interest  in  the  tract  of  land  in 
Prince  William  county,  set  forth  and  described  in  the 
pleadings  as  Woodlawn.  The  explanation  given  by  the 
answer  is,  briefly,  that  Delaware  Davis,  a  brother  of  the 
plaintiff's  testatrix,  and  of  the  defendant  also,  purchased 
this  farm  in  1867,  made  a  cash  payment  thereon,  and  when 
the  first  credit  payment  fell  due,  two  years  after,  was 
unable  to  meet  it;  whereupon  the  plaintiff's  testatrix  and 
her  husband  (then  Stokes)  proposed,  and  the  defendant 
agreed,  that  they  should  unite  together  and  buy  this  farm, 
and  preserve  it  for  their  brother.  The  plaintiff's  testatrix 
had  $3,000,  and  Annie  W.,  the  wife  of  the  embarrassed 
Delaware,  had  a  house  and  lot  in  the  town  of  Wilmington, 
Delaware,  the  proceeds  of  which  was  to  be  used,  and  the 
defendant  was  to  contribute  $3,000,  and  the  place  conveyed 
to  the  defendant,  and  the  Wilmington  house  and  lot  also. 
This  last  brought  about  $6,000. 

That  the  agreement  then  was  that  the  Woodlawn  farm 
was  not  to  be  sold  for  less  than  $14,000,  which  was  the 
purchase  price  paid  or  agreed  to  be  paid  by  Delaware  when 
he  purchased.  That  when  it  was  sold,  the  amount  paid  by 
the  contributors,  which  was  $11,500,  should  be  refunded  to 
them,  and  the  residue  should  go  to  Delaware. 

In  1872,  Stokes,  the  husband  of  the  appellant's  testatrix, 
became  the  president  of  an  insurance  company,  and  was 
anxious  to  use  his  wife's  interest  in  raising  capital  for  this 
business.  That  the  Woodlawn  farm  standing  in  the  de- 
fendant's name,  he  executed  his  bond  for  $3,000  and  the 
mortgage  in  question,  and  the  capital  was  thus  used  in  the 
insurance  business. 

It  being  agreed  between  the  said  Stokes  and  wife  and  the 
defendant  that  it  was  not  a  debt  by  defendant,  but  an  ac- 
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commodation  arrangement  to  enable  them  to  use  this  cap- 
ital in  their  business.  The  said  Stokes  agreeing  to  hold 
the  defendant  harmless,  and  the  said  note  and  mortgage 
were  assigned  to  the  said  company  in  the  purchase  of  stock. 

Stokes  died  soon  after,  and  Mrs.  Stokes  retired  from  the 
business,  and  sold  her  stock  and  received  back  this  note, 
which  was  then  cancelled  and  destroyed  by  mutual  agree- 
ment. That  the  parties  were  thus  remitted  to  their  origi- 
nal status.  That  Mrs.  Stokes,  afterwards  Mrs.  Morris,  and 
the  plaintiflF's  testatrix  was,  and  her  estate  is,  entitled  to 
the  before-stated  interest  in  the  Woodlawn  farm. 

A  quantity  of  testimony  was  taken  in  the  case  in  the  form 
of  depositions,  and  the  case  coming  on  to  be  heard  the  cir- 
cuit court  sustained  the  defense  set  up  by  the  defendant 
and  dismissed  the  bill  of  the  plaintiflP,  without  prejudice 
to  the  rights  of  the  proper  parties  to  bring  any  proper  suit 
for  the  enforcement  of  their  rights  against  the  Woodlawn 
farm.     From  this  decree  the  appeal  is  taken. 

The  question  for  determination  here  is  one  of  fact  only. 
The  sole  question  in  dispute  is  whether  the  estate  of  Mrs. 
Morris  can  demand  this  $3,000  against  her  brother,  the  ap- 
pellee, as  a  debt  of  his  to  her,  or  whether  it  is  due  to  her 
in  the  form  of  a  share  of  the  said  Woodlawn  estate.  We 
think  the  decree  of  the  circuit  court  is  supported  by  the 
evidence  in  the  case ;  that  the  agreement  under  which  the 
Woodlawn  farm  was  purchased  is  clearly  proved,  and  that 
there  is  no  foundation  whatever  to  maintain  the  claim 
against  the  defendant,  and  that  the  bill  of  the  plaintiff 
was  properly  dismissed. 

And  the  decree  of  the  said  circuit  court  must  be  affirmed.. 

Decree  affirmed. 
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Adkins  v.  Edwards. 

May  6th,  1887. 

1.  Chancery  VK\CTiCK—Bill^Anszver— Cross-bill— Reli^/.^W'h^r^  the 
transactions  between  the  parties  are  numerous  and  cognate,  and  have 
not  all  been  embraced  in  the  bill,  but  are  set  up  in  the  answer,  the 
latter  may  be  treated  as  a  cross-bill  and  put  them  in  issue,  and  relief 
in  respect  thereto  may  be  granted  by  the  court,  so  as  to  avoid  multi- 
plicity of  suits.    Mettert  v.  Hagan,  18  Gratt.  231. 

^.  Idem — Commissioner  s  report — Answer — Admissions — Case  at  bar. — 
Where  bill  to  enjoin  sale  under  trust  deed  alleges  that  a  certain,  debt 
was  embraced  in  the  trust  deed,  and  the  answer  denies  the  allegation, 
though  the  answer  on  oath  is  waived,  and  the  master's  report  sustains 
the  denial,  and  is  supported  by  the  plaintiff's  admissions  elsewhere, 
the  report  should  be  confirmed. 

3.  Idem — Costs — Case  at  bar. — Costs  he  within  the  discretion  of  the  court, 

and  are  properly  awarded  to  the  party  substantially  prevailing. 

4.  iD^yi— Account  of  liens — Sale — As  a  general  rule,  an  account  of  liens 

should  be  decreed  and  taken  before  a  sale  of  the  land  is  decreed. 
Kendrick  v.  Whitney,  28  Gratt.  G46. 

5.  Idem — Vendor  and   Vendee  —  Conveyance — Warranty  —  Case  at  bar, — 

Where  vendor  contracts  to  convey  land  to  vendee  with  general  war- 
ranty upon  payment  of  the  purchase  money,  it  is  error  to  decree 
conveyance  with  special  warranty  only  upon  such  payment. 

6.  \T>Ryi^Injunction^Dissoltition— Receiver — Case  at  bar, — Code  1873,  ch. 

175,  2  14,  applies  only  to  a  pure  bill  of  injunction,  and  not  to  a  case 
where  the  bill  prays  for  other  relief  besides  the  injunction  ;  and  pend- 
ing the  litigation  for  the  subjection  of  the  land  to  sale  for  the  purchase 
money,  it  is  not  error  to  appoint  a  receiver  to  rent  the  land,  and,  if 
necessary,  to  collect  the  bond  given  by  vendee  for  the  rent,  as  was 
done  in  the  case  at  bar.     Pulliam  v.  Winston^  5  Leigh,  353 

Appeal  from   decree   of   circuit  court  of   Pittsylvania 
-county,  rendered  December  12th,  1884,  in  the  consolidated 
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chancery  causes  of  Whitinel  T,  Adkins  against  C.  M.  Ed- 
wards and  J.  H.  Edwards,  and  of  Edwards  and  al.  against 
Adkins.  Decree  being  adverse  to  Adkins,  he  appealed. 
Opinion  states  the  case. 

John  Gilmer  and  B.  B.  Munfordj  for  the  appellant. 

Isaac  H.  Carrington  and  Peatross  &  Harris j  for  the 
appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  rendered  by  the  circuit 
court  of  Pittsylvania,  on  the  twelfth  of  December,  1884,  in 
the  consolidated  causes  of  Adkins  against  Edwards,  and 
Edwards  against  Adkins. 

It  appears  from  the  record  that  in  1876,  the  appellant,, 
Adkins,  purchased  of  one  Robert  A.  McDowell  a  certain 
tract  of  land,  situate  in  the  said  county,  supposed  to  contain 
one  hundred  acres,  for  four  hundred  and  fifty  dollars.  Of 
this  sum  Adkins  paid  in  cash  fifty  dollars,  and  for  the  residue 
executed  his  two  bonds,  each  for  two  hundred  dollars,  pay- 
able, respectively,  on  the  first  day  of  May,  1878,  and  the 
first  day  of  May,  1879.  Being  unable,  however,  to  meet  the 
deferred  payments  as  they  fell  due,  he  made  an  arrange- 
ment with  the  appellee,  C.  M.  Edwards,  to  pay  for  the  land, 
and  to  take  a  deed  for  the  same  from  McDowell,  with  the^ 
understanding  that  if  he  (Adkins)  should  reimburse  Ed- 
wards for  the  money  paid  by  him  in  acquiring  title  to  the 
land,  on  or  before  the  first  of  January,  1887,  the  latter  would 
convey  the  land  with  general  warranty  to  him,  Adkins. 
Edwards  accordingly  paid  for  the  land  and  took  a  convey- 
ance thereof  to  himself  from  McDowell,  and  thereupon 
entered  into  a  written  contract,  under  seal,  with  Adkins, 
^the  terms  of  which  were,  among  other  things,  those  above 
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mentioned.  The  sum  paid  by  Edwards  to  McDowell  as 
a,foresaid  was  three  hundred  and  fifty  dollars ;  and  it  was 
stipulated  that  Adkins  would  pay  to  Edwards  the  sum  of 
four  hundred  dollars  for  the  land  within  the  time  agreed 
upon,  and  in  the  mean  time  he  to  remain  in  the  possession 
of  the  land,  paying  forty  dollars  per  annum  rent  therefor, 
until  the  purchase  money  should  become  due. 

Subsequently,  and  at  different  times,  Edwards  advanced 
money  and  supplies  to  Adkins  to  enable  the  latter  to  farm 
the  land,  taking  deeds  of  trust  from  time  to  time  as  security 
for  such  advances.  These  transactions  extend  over  a  period 
of  several  years,  and  it  appears  that  in  that  time  Adkins 
executed  for  the  benefit  of  Edwards  no  less  than  six  trust 
deeds,  the  first  being  dated  the  twenty-sixth  of  February, 
1880,  and  the  last  on  the  twenty-fourth  of  October,  1881. 
The  most  of  these  deeds  were  executed  on  crops,  growing 
or  matured,  and  on  personalty.  The  last  of  them  conveyed 
in  trust  not  only  the  crops  on  the  land,  but  the  land  itself. 
And  the  debt  therein  secured  not  having  been  paid  within 
the  stipulated  time,  the  land  was  advertised  for  sale  by  the 
trustee  named  in  the  deed. 

Thereupon  Adkins  filed  his  bill  in  the  said  circuit  court, 
in  which  he  charged  that  the  greater  portion  of  the  balance 
due  by  him  to  Edwards  was  made  up  of  usurious  interest 
and  interest  on  capitalized  interest.  And  the  prayer  of 
the  bill  was  that  the  sale  be  enjoined;  that  an  issue  be 
made  up  and  tried  at  the  bar  of  the  court,  whether  or  no 
the  transactions  complained  of  were  usurious,  and  if  found 
to  be  usurious,  that  interest  be  abated  accordingly.  The 
injunction  was  awarded  according  to  the  prayer  of  the  bill. 
Both  Edwards  and  the  trustee  above  referred  to,  who  were 
made  defendants  to  the  bill,  duly  answered.  They  both 
denied  the  charge  of  usury,  and  averred  that  the  debt  due 
by  Adkins  for  the  land,  to-wit :  $400,  remained  wholly  un- 
paid.   They  also  denied  that  this  debt  was  embraced  in 
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any  of  the  trust  deeds  aforesaid.  And  the  answer  of 
Edwards  concluded  with  a  prayer  that  the  injunction  be 
dissolved,  and  that  such  decree  be  entered  as  would  enforce 
his  rights  in  the  premises. 

In  the  progress  of  the  cause  an  issue  was  made  up  and 
tried,  as  prayed  for  in  the  ^ill.  The  jury  returned  a  ver- 
dict, finding  that  the  allegation  of  usury  in  the  bill  was 
true ;  whereupon  the  cause  was  referred  to  a  commissioner 
to  take  the  necessary  accounts,  with  instructions  to  elimi- 
nate from  the  accounts  between  the  parties  all  unpaid 
interest. 

The  parties  and  their  witnesses  were  convened  before  the 
commissioner,  and  much  testimony  was  taken  by  him,  after 
which  he  reported  to  the  court  that  the  debt  of  $400  due 
on  the  land  by  Adkins  to  Edwards  had  not  been  paid,  and 
was  not  secured  by  deed  of  trust.  To  this  report  Adkins 
took  several  exceptions,  the  first  of  which  was  sustained, 
the  others  were  overruled ;  the  result  of  which  was  that 
the  view  of  the  commissioner  in  respect  of  the  debt  of 
.  ^400  above  mentioned  was  sustained. 

In  the  progress  of  the  suit  of  Adkins  against  Edwards, 
to-wit:  on  the  third  of  March,  1883,  the  latter  filed  his  bill 
in  the  same  court,  alleging  that  the  former  was  in  default 
of  the  payment  of  the  purchase,  money  for  said  land, 
though  the  time  of  payment  had  been  extended  two  years 
from  the  time  originally  agreed  upon ;  that  no  part  of  the 
purchase  money  had  been  paid,  in  consequence  of  which 
Adkins  had  forfeited  all  right  and  claim  to  the  land.  It 
was  also  alleged  that  Adkins,  notwithstanding  his  rights 
had  been  forfeited  as  aforesaid,  continued  in  possession  of 
the  land,  and  was  committing  waste  thereon ;  and  it  was 
also  alleged  that  Adkins  was  insolvent.  And  the  prayer 
of  the  bill  was  for  an  injunction  to  restrain  the  further 
commission  of  waste,  and  for  the  appointment  of  a  re- 
ceiver. 
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Adkins,  iu  his  answer  to  the  bill,  averred  that  the  debt 
due  by  him  to  Edwards  on  the  land  was  secured  by  the 
deed  of  trust  of  the  twenty-sixth  of  February,  1880,  and 
that  the  same  had  been  fully  paid.  He  denied  the  allega- 
tion in  the  bill  in  respect  to  the  commission  of  waste,  and 
prayed  that  the  injunction  theretofore  awarded  against 
him  be  dissolved. 

At  the  following  (April)  term  of  the  court  the  injunction 
was  dissolved,  and  the  receiver,  who  had  been  appointed 
when  the  injunction  was  awarded  with  instructions  to  take 
possession  of  the  land  and  to  rent  it  out,  was  directed  to 
surrender  the  bond  to  Adkins,  which  the  latter  had  exe 
cuted  to  him  for  the  rent  of  the  land  for  the  year  1883.  At 
the  next  (November)  term,  1883,  a  decree  was  entered  con- 
solidating the  cause  with  that  of  Adkins  against  Edwards, 
and  directing  that  the  two  causes  be  thereafter  heard 
together.  And  by  the  same  decree,  Wm.  J.  Overby,  sheriff 
of  Pittsylvania  county,  who  was  appointed  a  receiver  for 
the  purpose,  was  directed  to  take  from  the  defendant,  Ad- 
kins, a  bond  with  security  for  one  hundred  dollars  for  the 
rent  of  the  land  for  the  year  1884,  or,  in  the  event  of  default 
in  the  execution  of  such  bond,  to  rent  out  the  land  at  public 
auction  for  that  year.  The  required  bond,  with  approved 
security,  was  executed  by  Adkins,  who  continued  in  pos- 
session of  the  land. 

At  the  November  term,  1884,  the  two  causes  came  on  to 
be  heard  together,  when  the  decree  complained  of  was 
entered.  By  that  decree,  the  balance  due  by  Adkins  to 
Edwards  was  ascertained  to  be  $656.01,  as  of  that  date. 
And  it  was  further  decreed  that  unless  the  said  sum,  with 
interest  thereon  from  the  date  of  the  decree  till  payment, 
and  the  costs  of  the  suit  of  Adkins  against  Edwards,  should 
be  paid  by  Adkins  to  Edwards  within  thirty  days  from  the 
rising  of  the  court,  then  that  the  land  be  sold,  &c.  The  de- 
cree also  directed  the  said  Overby  to  collect  the  rent  bond. 
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executed  by  Adkins  for  the  year  1884,  when  the  same  should 
become  due.  And  it  was  further  decreed  that  in  the  event 
the  said  Adkins  should  pay  the  debt  and  costs  aforesaid, 
without  a  sale  of  the  land,  that  then  the  said  Edwards 
should  convey  the  said  land  to  said  Adkins  with  special 
warranty.  Costs  in  the  suit  of  Edwards  against  Adkins 
were  decreed  in  favor  Adkins.  From  this  decree  an  appeal 
was  allowed  by  one  of  the  judges  of  this  court. 

The  first  assignment  of  error  is,  that  the  circuit  court,  in 
entering  this  decree,  went  beyond  the  limits  of  the  case, 
as  made  by  the  pleadings,  and  consequently  erred.  It  is 
contended  that  the  sole  object  of  the  bill  in  Adkins  against 
£dwards  was  to  establish  usury  in  respect  of  the  trans- 
actions set  forth  in  the  bill,  and  to  enjoin  the  sale  of  the 
land;  and  that  if  the  debt  due  by  Adkins  to  Edwards  on 
the  land  was  not  embraced  in  the  deed  of  trust  under 
which  the  sale  of  the  land  was  advertised,  as  was  held  by 
the  circuit  court,  then  that  the  sale  ought  to  have  been 
enjoined  as  prayed  in  the  bill. 

We  are  of  opinion,  however,  that  such  is  not  the  correct 
view.  There  were  numerous  transactions  between  the 
parties,  covering  a  period  of  several  years,  all  of  which, 
according  to  the  allegations  of  the  bill,  were  tainted  with 
usury.  The  defendants  were  summoned  to  answer  the 
bill,  and  did  answer  it,  and  prayed,  in  effect,  that  all  the 
matters  in  controversy  between  the  parties  mentioned  in 
the  bill  be  investigated  and  settled,  and  that  a  decree  be 
entered  to  enforce  the  rights  of  said  Edwards.  The  answer 
of  Edwards  may,  therefore,  be  treated,  and  doubtless  was 
treated  in  the  court  below,  as  a  cross-bill,  which  puts 
directly  in  issue  all  of  those  matters.  And  although  the 
commissioner  to  whom  the  cause  was  referred  reported, 
and  the  court  decreed,  that  the  land  debt  was  not  embraced 
in  any  of  the  deeds  of  trust  executed  by  Adkins  to  secure 
Edwards,  yet  it  appears  from  the  contract  between  the 
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iMties,  exhibited  with  the  bill,  that  Edwards,  to  whom 
itVi^land  had  been  conveyed,  and  in  whom  the  legal  title 
vested,  was  entitled  to  subject  the  land  to  the  payment 
the  purchase  money  due  under  the  contract,  the  circuit 
court,  having  all  the  parties  before  it,  and  with  a  view  to 
putting  an  end  to  litigation,  very  properly  proceeded  to 
ascertain  the  rights  of  the  parties,  and  to  enforce  them. 
See  Metier fs  AdmW  v.  Hagan,  18  Gratt.  231 ;  Kendrick  v. 
Whitney,  28  Gratt.  646;  Cralle  v.  Cralle,  79  Va.  182.  In 
Kendrick  v.  Whitney y  the  court  said  that  the  disposition 
of  courts  of  equity  is  to  regard  substance  rather  than  mere 
form,  and  so  to  mould  the  pleadings  as  to  attain  the  real 
justice  of  the  case.  Accordingly,  a  motion  founded  upon 
a  written  notice  signed  by  counsel,  and  containing  all  the 
requisites  of  a  petition  for  a  rehearing,  was  treated  in  that 
case  as  a  petition  for  rehearing,  and  effect  given  to  it  as 
such.  These  are  familiar  principles,  applied  in  the  every- 
day practice  of  courts  of  equity,  and  no  elaboration  is 
necessary  to  enforce  them  in  the  present  case. 

We  proceed,  therefore,  to  the  consideration  of  other  ob- 
jections to  the  decree  made  by  the  appellant.  He  contends 
that  the  circuit  court  erred  in  confirming  the  report  of  the 
commissioner  in  respect  to  the  debt  of  $400,  alleged  to  be 
due  by  him  to  Edwards  on  the  land. 

Upon  this  point  the  evidence  is  conflicting;  but  the 
action  of  the  commissioner  is  undoubtedly  in  accordance 
with  the  weight  of  the  evidence.  The  bill  of  Adkins 
alleges  that  the  debt  was  embraced  in  the  deed  of  trust  of 
February  26th,  1880,  and  had  been  fully  paid;  both  of 
which  propositions  are  flatly  denied  in  the  answers ;  and 
these  denials,  so  far  from  being  overcome  by  the  evidence, 
are  sustained  by  the  admissions  of  the  plaintiflf  himself. 
At  all  events,  the  evidence  shows  conclusively  that  long 
after  the  date  at  which  it  is  now  claimed  by  the  appellant 
that  the  debt  had  been  paid,  he  admitted  the  contrary. 
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Thus,  it  appears  from  the  testimony  of  several  witnesses 
that  in  December,  1882,  upon  the  trial  of  an  action  at  law, 
in  the  court  below,  in  which  Adkins  was  plaintiff  apd 
Edwards  was  defendant,  the  former  was  examined  as  a 
witness  before  the  jury,  and  in  answer  to  questions  of 
counsel,  repeatedly  declared  that  he  had  not  paid  the 
whole  or  any  part  of  the  purchase  money  to  Edwards  for 
,  the  land  in  question.  And  Edwards  testifies  to  the  same 
effect.  It  is  unnecessary,  however,  to  review  the  evidence, 
or  to  say  more  than  that  it  sustains  the  action  of  the  court 
in  overruling  the  exceptions  to  the  commissioner's  report. 

Nor  did  the  court  err  in  respect  to  the  imposition  of 
costs.  In  the  case  of  Adkins  against  Edwards  the  defend- 
ant substantially  prevailed,  and  was,  therefore,  rightly 
decreed  to  be  entitled  to  costs:  and  so,  for  the  same  reason, 
costs  were  properly  decreed  the  defendant  in  Edwards 
against  Adkins. 

There  are,  however,  several  objections  to  the  decree 
which  are  insuperable,  the  first  of  which  is  that  no  account 
of  liens  on  the  land  was  ordered  or  taken  before  the  land 
was  decreed  to  be  sold.  There  is  no  better  settled  rule  of 
equity  practice  in  the  courts  of  this  State  than  that  which 
declares  it  to  be  premature  and  erroneous  to  decree  a  sale 
of  land  to  satisfy  incumbrances  thereon  before  ascertain- 
ing the  liens  binding  the  land,  and  their  aniounts  and 
priorities,  respectively.  The  rule,  and  the  reason  upon 
which  it  is  founded,  has  been  clearly  laid  down  by  this 
court  in  numerous  cases,  too  familiar  to  the  profession  to 
require  citation.  And  the  present  case  comes  within  this 
rule,  for  the  land  was  properly  treated  by  th'fe  court  below 
as  the  property  of  Adkins,  subject  to  an  equitable  lien 
thereon  for  the  payment  of  the  purchase  money. 

It  was  also  error  to  direct  a  conveyance  of  the  land  by 
Edwards  to  Adkins  with  special  warranty,  in  the  event  the 
balance  ascertained  to  be  due  by  the  latter  to  the  former 
should  be  paid  within  the  prescribed  time.     This  was  not 
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in  accordance  with  the  contract  between  the  parties,  by 
which  Edwards  bound  himself,  upon  the  payment  of  the 
purchase  money,  to  convey  the  the  land  with  general  war- 
ranty.   And  the  circuit  court  ought  to  have  decreed,  in  this ' 
particular,  in  conformity  with  the  terms  of  the  contract. 

It  only  remains  to  say  that  the  circuit  court  did  not  err 
in  directing  the  collection  of  the  rent  bond  for  1884.  The 
appellant's  contention  on  this  point  is,  that  the  injunctioik 
in  the  suit  of  Edwards  against  Adkins  having  been  dis- 
solved, the  bill  ought  to  have  been  dismissed  at  the  next 
term,  no  cause  to  the  contrary  having  been  shown.  And 
in  support  of  this  contention,  he  relies  on  the  statute  which 
provides  that  when  an  injunction  is  wholly  dissolved,  the 
bill  shall  stand  dismissed  of  course,  with  costs,  unless  suf- 
ficient cause  be  shown  against  such  dismission,  when  the 
cause  is  in  a  circuit  court,  at  the  next  term.  Code  1873, 
ch.  175,  §  14.  But  this  statute  applies  only  to  a  pure  bill  of 
injunction,  and  not  to  a  case  in  which  the  bill  prays  for 
other  relief  besides  the  injunction,  as  in  the  present  case,, 
in  which  the  prayer  of  the  bill  is  not  only  for  an  injunc- 
tion, but  for  the  appointment  of  a  receiver.  PvMiam  v. 
Winston,  5  Leigh,  353;  1  Bart.  Ch.  Pr.  464. 

The  causes  having  been  consolidated,  the  case  was  a  proper 
one  for  the  appointment  of  a  receiver.  It  was  also  proper 
to  direct  the  land  to  be  rented,  and  to  require  the  rent  bond 
executed  by  the  appellant  to  be  collected.  The  decree  in 
this  particular  is  not  to  the  appellant's  prejudice,  for  should 
any  surplus  remain  after  the  decree  complained  of  shall 
have  been  executed,  it  will  be  competent  for  the  circuit 
court  to  enter  such  decree  as  will  protect  the  rights  of  all 
parties. 

We  are  therefore  of  opinion  to  reverse  so  much  of  the 
decree  as  we  have  shown  to  be  erroneous,  and  in  other 
respects  to  affirm  the  same. 

Decree  reversed  in  part  and  affirmed  in  part. 
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May  5th,  1887. 

Chancery  Practice — Lunatic — Committee^ Mistake. — In  creditor's  suit, 
answer  of  committee  as  to  amount  of  lunatic's  lien,  does  not  relieve 
the  court  of  the  necessity  of  taking  an  account  of  such  lien  ;  and  if  an- 
swer mistakes  amount  of  the  lien,  both  committee  and  court  are  under 
obligations  to  correct  the  mistake. 

Appeal  from  decree  of  circuit  court  of  Henry  county, 
rendered  July  2d,  1885,  in  the  cause  of  Dinsmore  and  others, 
creditors,  against  G.  W.  Booker  and  others,  dismissing  the 
petition  filed  therein  by  the  committee  of  one  Calloway,  a 
lunatic.  From  this  decree  the  committee  appealed.  Opin- 
ion states  the  case. 

Kean  &  Guy,  for  the  appellant. 

Guy  &  Gilliam  and  Whittle  &  Anderson,  for  the  appel- 
lees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  to  subject  the  lands  of  one  G.  W.  Booker 
to  the  satisfaction  of  the  liens  thereon.  An  account  of 
liens  was  ordered  by  the  court,  and,  among  others,  the 
t5ommissioner  reported  the  first  lien  in  favor  of  the  estate 
of  a  lunatic,  of  which  the  appellant  is  the  committee,  the 
amount  of  which  is  not  stated  by  the  commissioner.     The 
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committee  of  the  lunatic  was  thereupon  summoned  to 
show  cause  why  the  land  should  not  be  sold  free  of  liens, 
and  the  rights  of  the  creditors  respected  as  to  the  funds  • 
arising  from  the  sale.  The  committee  answered  that  he 
could  show  no  cause  against  the  sale  if  the  lien  was 
respected  as  to  the  proceeds  of  sale,  and  that  his  decree 
against  this  land,  prior  to  all  others,  was  $16,900.60,  with 
interest  on  $7,426.66  from  the  first  day  of  January,  1880^ 
for  the  payment  of  which  all  the  lands  of  George  Hairston 
were  liable,  and  that  this  was  a  part  of  them,  and  that  he 
thought  $300  would  be  a  sufficient  amount  to  be  reserved 
for  the  Calloway  debt.  Subsequently  this  committee — 
four  years  having  elapsed,  and  before  the  funds  arising 
from  the  sale  of  the  lands  in  question  had  been  dis- 
tributed—filed a  petition  in  the  cause  setting  forth  that  he 
was  now  advised  that  a  much  larger  sum  was  necessary  to 
pay  the  said  liability,  and  praying  that  an  account  of  the 
said  debt  might  be  taken  and  the  true  amount  ascertained 
before  the  funds  in  the  hands  of  the  court  should  be  dis- 
tributed. The  court  dismissed  this  petition  and,  without 
taking  any  account  of  the  first  lien— its  amount  or  char- 
acter—decreed forthwith  a  distribution  of  the  funds  in  the 
cause.  From  this  decree  Calloway's  committee  appealed. 
The  ground  upon  which  the  court  dismissed  the  petition 
of  the  committee  is  stated  in  the  decree  to  be  that  it  was 
insufficient  to  overturn  the  answer  of  the  committee,  filed 
four  years  before,  fixing  the  amount  necessary  to  pay  the 
Calloway  debt  at  $300.  This  decision  is  pregnant  with  two 
propositions.  The  Jirst  is  that  the  answer  of  the  committee 
relieved  the  court  from  the  necessity  of  taking  an  account 
of  the  debts  due  to  the  lunatic;  and,  secondly,  that  if  this 
committee  should  make  an  erroneous  or  false  statement, 
that  there  was  no  obligation  upon  either  the  committee  or 
the  court  to  correct  it.  Both  of  these  propositions  are,  we 
think,  erroneous.    In  taking  an  account  of  liens,  the  court 
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was  under  the  necessity  of  taking  an  account  of  this  debt 
and  adjusting  the  liability  thereunder  upon  the  land  in 
question  before  it  could  adjudicate,  concerning  it,  the 
rights  of  the  parties.  It  was  not  competent  for  the  com- 
mittee to  give  up  any  right  belonging  to  the  estate  of  the 
lunatic  without  committing  a  denastavit  towards  the  estate 
of  the  lunatic.  He  is  authorized  by  law  to  take  care  of  and 
control  the  estate  of  the  lunatic;  but  if  it  is  necessary  to 
dispose  of  any  of  it,  it  can  only  be  done  by  the  court  upon 
reference  to  a  commissioner,  inquiry,  and  report,  and  upon 
the  fullest  investigation.    Code,  ch.  82,  §§  48-51. 

It  was  error  for  the  court  to  decree  away— dispose  of — 
the  estate  upon  the  estimate  of  the  committee,  when  such 
estimate  was  supposed  on  all  sides  to  be  correct;  iand  cer- 
tainly it  is  not  less  error  to  do  so  after  the  estimate  in 
question  was  declared  by  the  person  who  made  it,  after  a 
fuller  investigation,  to  be  erroneous  and  inaccurate.  The 
result  of  the  decree  complained  of  is  to  decree  away  the 
interest  of  a  person  under  disability  without  evidence  and 
without  inquiry.    This  is  plainly  erroneous. 

The  decree  complained  of  will  be  reversed  and  annulled, 
and  the  cause  remanded  to  the  said  circuit  court,  with  in- 
structions to  make  inquiry  through  a  commissioner,  and 
ascertain  and  duly  maintain,  in  all  proper  respects,  the 
rights  of  the  lunatic  in  .the  premises,  when  ascertained, 
before  the  funds  in  the  hands  of  the  court  s^all  be  dis- 
tributed. 


Decree  reversed. 
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Roberts  v.  Alex.  &  F.  Railroad  Co, 

May  12th,  1887. 

1.  Negligent  \^}\JK\KS—Evidence^Exclusion. — It  is  error  for  the  court 

to  exclude  plaintiff's  material  and  relevant  evidence,  though  it  con- 
siders no  case  of  negligence  made  out,  unless  defendant  admits  the 
truth  of  the  propositions  sought  to  be  established  by  that  evidence. 

2 .  Idem — Railroads —  Crossings— Signals —  Case  at  bar, — It  is  negligence  to 

run  an  unscheduled  train  at  an  extraordinary  speed  across  a  public 
highway  without  signaling  its  approach  by  bell  and  whistle,  as  in  the 
case  at  bar. 

Error  to  judgment  of  circuit  court  of  city  of  Alexandria^ 
rendered  March  16tli,  1886,  in  the  action  of  trespass  on  the 
case  of  Roberts  against  Alexandria  &  Fredericksburg  Rail- 
road Company.  The  judgment  being  adverse  to  plaintiff, 
a  writ  of  error  and  supersedeas  was  awarded  him.  Opin- 
ion states  the  case. 

8.  F.  Beach  and  J.  M,  Johnson^  for  the  plaintiff  in  error. 

F.  L.  Smithy  for  the  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  action  is,  under  chapter  145  of  the  Code,  for  the 
killing  of  the  decedent  of  the  plaintiff  in  error.  The 
plaintiff  offered  evidence  showing  the  killing,  the  cause 
and  manner  of  it,  etc. ;  whereupon  the  defendant's  counsel 
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moved  the  court  to  exclude  from  the  jury  all  the  evidence 
of  the  plaintiff  up  to  that  point,  to  which  the  plaintiff 
objected,  but  the  court  sustained  the  motion  of  the  defend- 
ant company  and  excluded  tbe  evidence  of  the  plaintiff, 
whereupon  there  was  a  verdict  and  judgment  for  the  de- 
fendant ;  and  the  plaintiff,  having  duly  excepted,  brought 
the  case  here  for  review  by  writ  of  error.  And  this  action 
of  the  court  is  assigned  as  error. 

The  evidence  was  that  the  decedent  was  killed  by  the 
railroad  train  of  the  defendant  company.  That  lie  was 
killed  at  a  public  crossing  while  driving  along  in  the  usual 
way  in  liis  carriage,  going  to  his  dwelling,  which  was  close 
by ;  the  said  crossing  being  situated  on  his  farm ;  that  no 
regular  train  was  due  at  that  point  at  or  about  that  time. 
That  the  train  was  an  irregular  train,  composed  of  an 
engine  and  tender  and  one  car, — an  officer's  car.  That, 
being  thus  irregular,  and  running  on  no  established  sched- 
ule as  to  time,  it  was  speeding  over  the  track  at  a  most 
extraordinary  r?,te,— fifty  or  .sixty  miles  an  hour  by  esti- 
mate,— twice  as  fast  as  any  regular  train  usually  ran.  Fly- 
ing along  at  this  rate,  it  observed  no  precautions  at  or  near 
this  crossing,— neither  whistled  nor  rung  the  bell,  as  was 
customary— but  whistled,  when  three-quarters  of  a  mile 
off,  at  another  whistle-post  in  a  cut;  and,  although  there 
was  a  whistle-post  for  Roberts'  crossing  (the  place  of  the 
accident),  the  train  ran  by  it  without  a  signal.  That  the 
carriage  in  which  the  deceased  was  riding  was  broken  into 
small  pieces,  both  horses  killed  outright,  as  was  the  de- 
ceased, and  the  train  ran  on  for  two  hundred  and  fifty  or 
three  hundred  yards  before  it  was  stopped.  This  evidence 
was  excluded  from  the  consideration  of  the  jury,  not  be- 
cause it  was  incompetent  or  irrelevant,  for  it  was  obviously 
and  unquestionably  neither. 

The  ground  upon  which  the  court  probably  proceeded  was 
that  the  facts  were  undisputed,  and  that  the  question  of  neg- 
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ligence  was  thus  a  question  of  law  to  be  decided  by  the  court, 
and  the  court  intended  to  decide,  not  that  the  evidence  was 
inadmissible,  but  that,  being  admitted,  no  case  of  negligence 
was  made  against  the  defendant  company,  and  that  without 
that  the  plaintiff  could  have  no  recovery ;  that  is,  the  court 
treated  the  motion  of  the  defendant  company  as  in  the 
nature  of  a  demurrer  to  the  evidence. 

Even  if  the  court  so  regarded  the  motion,  we  think  the 
court  erred  in  sustaining  it,  for  two  reasons : 

First  We  think  the  defendant  was  not  entitled  to  have 
competent  and  relevant  testimony  excluded,  even  though 
the  court  should  consider  that  no  case  of  negligence  had 
been  made  out,  unless  and  until  it  had  admitted  the  truth 
of  the  facts  sought  to  be  established  by  it,  because,  where 
the  facts  are  disputed,  the  question  of  negligence  is  a  mixed 
question  of  law  and  fact,  and  in  such  case  the  jury  must 
find  the  facts,  and  the  court  must  instruct  them  as  to  the 
rule  of  law  which  they  are  to  apply  to  the  facts  as  they 
may  find  them.  When  the  evidence  has  been  offered  by 
one  side,  and  not  admitted  to  be  true  in  fact  by  the  other 
side,  the  facts  are  disputed,  and  the  law  is  as  stated  above. 
When,  therefore,  the  court  undertook  to  exclude  all  the  evi- 
dence on  one  side  upon  the  motion  of  the  other  side,  it 
undertook  and  did  conclude  all  questions  of  law  and  fact. 
This,  we  think,  was  erroneous.  If,  however,  the  fact  had 
been  admitted,  then  there  would  have  been  no  issue  of  fact 
to  try,  and  the  question  would  have  been  one  of  law.  This- 
is  the  first  ground. 

The  second  is  that  even  if  the  facts  were  to  be  regarded 
as  admitted  by  the  motion  to  exclude,  then  we  are  of 
opinion  that  the  court  erred  in  deciding,  as  a  question  of 
law,  that  there  was  no  negligence  established  by  the  ad- 
mitted facts.  The  negligence  appears  to  have  been  gro^ 
indeed.  An  uneccpected  train,  running  at  an  unexpected 
time,  at  an  unprecedented  rate  of  speed,  not  only  fails,  by 
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the  inevitable  logic  of  its  structure,  to  make  the  usual 
rumbling  noise  made  by  ordinary  trains,  it  being  one  car 
only,  but  it  muzzles  its  whistle  and  muffles  its  bell,  and 
rushed  negligently — at  least  unheralded — stealthily  upon 
and  killed  the  plaintiff's  decedent,  who  was  where  he  had 
a  right  to  be— upon  a  public  highway,  in  the  pursuit  of  his 
ordinary  avocation.  No  train  had  a  right  to  cross  this 
public  highway  without  signaling  its  approach  to  warn 
the  persons  who  might  be  traveling  there.  Far  less,  then, 
did  this  special  train  have  the  right  to  cross  this  thorough- 
fare at  this  unusual  rate  of  speed  without  slackening  its 
speed,  and  blowing  the  whistle  or  ringing  its  bell ;  and  no 
ordinary  precaution  on  the  part  of  the  plaintiff's  decedent 
would  probably  have  prevented  the  accident. 

We  think  the  judgment  appealed  from  is  wholly  errone- 
ous,  and  the  same  will  be  reversed  and  annulled,  and  the 
case  remanded  for  a  new  trial  to  be  had  therein,  where,  if 
the  same  facts  are  offered  in  evidence,  they  must  be  con- 
sidered by  the  jury,  and  not  excluded  by  the  court. 

Judgment  reversed. 
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Adkins  v.  Edwards. 

May  6th,  1887. 

1.  Chancery  "Pkkcticr— Sale— Appeal— Receiver^-^^Aii^r  decree  to  sell 

real  estate  to  satisfy  liens  and  appeal  from  that  decree,  the  court  below 
may  appoint  receiver  to  rent  out  the  real  estate.  Moran  v.  Johnston, 
26  Gratt.  108. 

2.  Idem — Interlocutory  Decree — Petition. — A  fortiori  is  that  true  where 

there  is  no  final  decree.  In  such  case,  the  cause  remaining  on  the 
docket,  such  receiver  may  be  appointed  without  a  formal  petition  for 
its  reinstatement. 

Appeal  from  decree  of  circuit  court  of  Pittsylvania, 
entered  May  5th,  1885,  in  the  consolidated  chancery  causes 
of  Whitmel  T.  Adkins  against  C.  M.  Edwards  and  J.  H. 
Edwards,  and  in  Edwards  against  Adkins,  which  causes 
were  then  pending  in  this  court  on  appeal.  The  decree 
was  for  the  appointment  of  a  receiver  to  rent  out,  pending 
said  appeal,  the  real  estate  decreed  to  be  sold  to  satisfy 
liens.    Opinion  states  the  case. 

John  Gilmer  and  B.  B.  Munford,  for  the  appellant. 

/.  H.  Oarrington  and  Peatross  &  HarriSy  for  the  appel- 
lees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 
After  the  appeal  {antey  p.  300)  which  has  just  been  dis- 
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posed  of  had  been  granted,  the  circuit  court  of  Pittsylvania 
county  made  an  order  in  the  consolidated  causes  of  Adkins 
against  Edwards,  and  Edwards  against  Adkins,  which  is 
in  these  words : 

"  On  the  petition  of  C.  M.  Edwards  to  have  a  receiver 
appointed  to  take  charge  of  the  land  named  in  these  causes 
and  to  rent  the  same  out  during  the  pendency  of  the  appeal 
from  the  decree  of  November  term,  1884,  the  parties  were 
fully  heard  by  counsel.  Upon  consideration  whereof,  the 
court  doth  appoint  Wm.  J.  Overby,  sheriff  of  this  county, 
as  such  receiver,  and  doth  adjudge,  order  and  decree  that 
said  Overby  do  take  charge  of  said  land  and  rent  the  same 
for  this  year,  and  also  from  year  to  year  during  the  pend- 
ency of  said  appeal ;  that  he  take  bond  with  good  security 
for  the  rent  of  each  year,  payable  on  the  twenty-fifth  of 
December  of  each  year,  and  if  not  paid,  that  he  take  the 
necessary  legal  steps  to  collect  the  same,  and,  when  collected^ 
he  shall  hold  the  money  subject  to  the  further  order  of 
the  court.  Said  Overby  shall  make  report  of  his  proceed- 
ings.'*  From  this  decree  an  appeal  was  awarded  by  one  of 
the  judges  of  this  court. 

We  are  of  opinion  that  the  action  of  the  circuit  court  in 
the  particular  complained  of  must  be  affirmed  upon  the 
authority  of  the  case  of  Mot  an  v.  JohnstoUy  26  Gratt.  108. 
In  that  case  there  was  a  decree  for  the  sale  of  certain 
real  estate,  from  which  decree  there  was  an  appeal  taken 
to  this  court.  After  the  appeal  had  been  obtained,  and 
during  its  pendency,  the  lower  court,  upon  the  petition  of 
certain  creditors  who  were  parties  to  the  suit,  appointed  a 
receiver  to  take  possession  of  the  real  estate  in  the  pro- 
ceedings mentioned,  and  to  rent  it  out  and  collect  the  rents 
until  the  further  order  of  the  court.  From  this  decree  the 
defendants  appealed,  and  the  decree  was  affirmed  on  the 
ground  that  the  appointment  of  a  receiver  was  not  repug- 
nant to  the  first  appeal,  but  was  made  necessary  by  that 
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appeal,  and  could  be  made  only  by  the  court  of  original 
jurisdiction. 

It  was  also  said  by  the  court  that,  '^though  after  a  final 
decree  and  appeal  therefrom  to  the  appellate  tribunal  the 
cause  may  no  longer  be  pending  in  the  court  of  original 
jurisdiction,  it  may  in  certain  cases  be  brought  up  and  re* 
stored  to  the  docket  upon  a  petition  for  rehearing  pending 
an  appeal ;  a  fortiori  it  may,  upon  the  petition  for  the 
appointment  of  a  receiver  to  preserve  the  fund,  pending 
the  litigation,  which  does  not  involve  any  matter  litigated 
by  the  appeal.'* 

The  present  case  is  even  stronger  in  favor  of  the  action 
of  the  court  complained  of ;  for  here  there  had  been  no 
final  decree,  and  the  causes  in  which  such  action  was  taken 
have,  therefore,  not  been  removed  from  the  docket  of  the 
circuit  court.  The  decree  from  which  the  first  appeal  was 
taken  was  an  interlocutory  decree,  and  consequently  the 
appointment  of  a  receiver  was  right,  without  a  formal 
petition  having  been  filed  praying  that  the  causes  be 
restored  to  the  docket.  Such  a  petition  was  wholly  unne- 
cessary. The  causes  were  on  the  docket  when  the  appli- 
cation for  the  appointment  of  a  receiver  was  made  and 
granted.  There  is  nothing  objectionable  in  the  order  ap- 
pealed from,  and  the  same  is  affirmed. 

Decree  affirmed. 
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Upper  Appomattox  Co.  v.  Hamilton  &  Mann,  Trustees, 

AND  ALS. 

May  12th,  1887, 

1.  Deeds — Construction — Lease. — No  set  form  of  words  is  necessary  to  con- 
stitute a  lease.  The  nature  and  effect  of  the  instrument  must  be  deter- 
mined in  accordance  with  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument.  Mickie  v.  Lawrence,  6  Rand.  571. 
%  Landlord  and  T Ei^ ant— Bis ^r ess—  Trust  deed— Priority.— Ten?LX\t 
under  lease  for  a  term  containing  no  agreement  for  removal,  executed 
trust  deed  on  personalty  on  premises.  Afterwards  landlord  and  tenant 
agreed  on  a  renewal  different  in  terms  from  original  lease — 
Hbld: 

Effect  of  renewal  was  a  new  tenancy  commencing  after  execution 
and  record  of  trust  deed,  which  had  priority  over  lien  for  rent. 
Wades  v.  Figgat^  76  Va.  575. 

Appeal  from  decree  of  hustings  court  of  Petersburg  in  a 
chancery  cause  in  which  Hamilton  and  Mann,  trustees  in  a 
tmst  deed  executed  on  personal  property  on  rented  premises 
executed  by  the  Petersburg  Cotton  Mills,  April  3d,  1885, 
were  plaintiffs,  and  the  Upper  Appomattox  Company  was 
defendant.  The  decree  being  adverse  to  the  claim  of  the 
defendant  company  for  priority  of  lien  for  rent  of  the 
premises  on  said  personalty,  the  defendant  company  ap- 
I)ealed.    Opinion  states  the  case. 

Collier  &  Budd^  for  the  appellant. 

Donnan  &  Hamilton  and  JR.  B.  Davis,  for  the  appellees. 


320       Upper  Appomattox  Co.  v,  Hamilton  &  Mann. 

Opinion . 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  to  ascertain  the  debts,  and 
their  relative  priorities,  due  by  the  Petersburg  Cotton  Mills 
and  to  execute  the  trust  under  the  deed  aforesaid.  In  the 
progress  of  the  cause,  a  question  of  priority  arose  between 
certain  deed  of  trust  creditors  and  the  appellant  here,  the 
Upper  Appomattox  Company,  the  latter  claiming  the  right 
to  subject  certain  personalty  to  the  payment  of  rent  in  ar- 
rear  and  due  to  the  appellant  by  the  Petersburg  Cotton 
Mills,  as  its  lessees,  which  property  was  embraced  in  a  cer- 
tain deed  of  trust  executed  by  the  Petersburg  Cotton  Mills 
to  R.  W.  Baldwin,  trustee,  on  the  second  of  April,  1883,  to 
secure  the  payment  of  certain  debts  therein  mentioned. 
The  hustings  court  decided  that  the  deed  of  trust  creditors 
were  entitled  to  priority,  whereupon  this  appeal  was  taken. 

It  appears  from  the  record  that  on  the  twenty-third  of 
January,  1873,  the  Upper  Appomattox  Company  leased  to 
the  Petersburg  Cotton  Mills  a  certain  mill  and  water-power, 
situate  on  the  west  side  of  Canal  street,  in  the  city  of  Pe- 
tersburg, for  a  term  of  eight  years,  to  commence  on  the 
first  of  August,  1875,  and  to  terminate  on  the  first  of  August, 
1883.  This  lease  is  not  copied  in  the  record,  but  it  is  con- 
ceded that  it  contained  no  covenant  for  a  renewal,  or  for 
the  privilege  of  a  further  term.  It  is  also  conceded  that 
the  rent  has  been  fully  paid  up  to  the  first  of  August,  1883. 

The  deed  of  trust,  which  by  the  decree  complained  of 
was  accorded  priority  over  the  claim  of  the  appellant  com- 
pany, conveyed  the  milling  machinery  and  other  personalty 
of  the  Petersburg  Cotton  Mills  on  the  leased  premises,  and 
was  dated,  as  we  have  seen,  on  the  second  of  April,  1883, 
and  was  duly  recorded  on  the  twenty-first  of  the  same 
month. 

On  the  seventeenth  of  the  same  month,  the  Upper  Appo- 
mattox Company  and  the  Petersburg  Cotton  Mills  executed. 
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a  certain  written  instrument  under  seal,  in  which  it  was 
recited  that "  whereas  the  Upper  Appomattox  Company- 
did,  on  the  twenty-third  of  January,  1873,  lease  to  the  Pe- 
tersburg Cotton  Mills  the  mill  and  water-power  on  the  west 
side  of  Canal  street,  in  the  city  of  Petersburg,  for  the  term 
of  eight  years,  say  from  the  first  of  August,  1875,  until  the 
first  of  August,  1883 ;  and  whereas  the  Petersburg  Cotton 
Mills  are  desirous  of  obtaining  a  renewal  of  said  lease  upon 
the  same  terms  and  conditions  set  forth  in  the  said  lease, 
for  five  years  from  the  first  of  August,  1883,  until  the  first 
of  August,  1888,  except  as  to  the  following,"  etc.  Then  fol- 
low certain  provisions  specifically  setting  forth  the  stipu- 
lated changes  as  to  the  terms  and  conditions  upon  which 
the  premises  were  to  be  held  after  the  first  day  of  August, 
1883. 

This  paper  was  duly  acknowledged  and  recorded,  and  it 
appears  from  the  agreed  statement  of  facts  in  the  record 
that  it  was  recognized  and  treated  as  a  lease  by  the  parties 
thereto  until  the  assignment  of  the  Petersburg  Cotton 
Mills  to  Hamilton  and  Mann,  trustees.  It  also  appears 
that  the  rent  for  the  premises  was  paid  up  to  November 
1st;  1884.  At  the  time  of  the  said  assignment,  to- wit:  on 
the  third  of  April,  1885,  there  was  due  to  the  Upper  Appo- 
mattox Company,  as  it  contends,  rent  from  the  first  of 
November,  1884,  amounting  to  $941.06.  And  the  single 
question  presented  by  this  appeal  is,  whether  the  property 
on  the  leased  premises  conveyed  by  the  deed  of  trust  to 
Baldwin,  trustee,  on  the  second  of  April,  1883,  is  liable  to  the 
satisfaction  of  the  appellant's  claim  for  rent  in  preference 
to  the  deed  of  trust. 

The  solution  of  this  question  depends  upon  the  true  con- 
struction of  sections  11  and  12  of  chapter  134  of  the  Code 
of  1873,  which  are  as  follows: 

*<11.  The  distress  may  be  levied  on  any  goods  of  the 
lessee,  or  his  assignee,  or  under-tenant  found  on  the  prem- 
Vol,  Lxxxm— 41 
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ises,  or  which  may  have  been  removed  therefrom  not  more 
than  thirty  days.  If  the  goods  of  such  lessee^  assignee,  or 
under-tenant,  when  carried  on  the  premises,  are  subject  to 
a  lien,  which  is  valid  against  his  creditors,  his  interest 
only  in  such  goods  shall  be  liable  to  such  distress.  If  any 
lien  be  created  thereon  while  they  are  upon  the  leased 
premises,  they  shall  be  liable  to  distress,  but  for  not  more 
than  one  year's  rent,  whether  it  shall  have  accrued  before 
or  after  the  creation  of  the  lien.  No  other  goods  shall  be 
liable  to  distress  than  such  as  are  declared  to  be  so  liable 
in  this  section. 

"12.  If,  after  the  commencement  of  any  tenancy,  a  lien 
be  obtained  or  created  by  deed  of  trust,  mortgage,  or  other- 
wise, upon  the  interest  or  property  in  goods  on  premises 
leased  or  rented,  of  any  person  liable  for  the  rent,  the  party 
having  such  lien  may  remove  said  goods  from  the  premises 
on  the  following  terms,  and  not  otherwise — that  is  to  say, 
on  the  terms  of  paying  to  the  person  entitled  to  the  rent 
so  much  as  is  in  arrear,  and  securing  to  him  so  much  as  is 
to  become  due,  what  is  so  paid  or  secured  not  being  more 
altogether  than  a  year's  rent  in  any  case."    *    *     * 

These  provisions  of  the  statute  were  construed  by  this 
court  in  City  of  Richmond  v.  Duesberryy  27  Gratt.  210, 
and  in  Wades  v.  Figgat^  75  Va.  575.  In  the  first  named 
case,  the  contest,  as  in  this  case,  was  between  a  landlord 
on  the  one  hand  and  a  deed  of  trust  creditor  on  the  other, 
each  claiming  the  right  to  subject  the  same  property  in 
preference  to  the  other.  It  appeared  in  that  case  that  one 
Cobb  leased  the  Arlington  house  in  this  city  for  the  year 
1871,  and  that,  after  the  commencement  of  the  tenancy, 
he  sold  his  household  and  kitchen  furniture  on  the  leased 
premises  to  one  Mosely,  who  arranged  with  Cobb  to  take 
the  lease  off  his  hands.  About  the  same  time  Mosely  exe- 
cuted a  deed  of  trust  on  the  goods  so  purchased  by  him  to 
secure  the  payment  of  a  debt  due  by  him  to  one  Call. 
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After  the  expiration  of  the  year  (1871)  Mosely  continued 
to  occupy  the  premises  without  any  special  contract,  and 
in  March,  1872,  he  arranged  with  one  Pratt  to  turn  over 
the  lease  and  furniture  to  him.  The  landlords  made  no 
objection  to  these  several  arrangements,  and  received  the 
rent  from  Mosely  and  afterwards  from  Pratt  until  July  or 
August,  1872.  In  the  latter  part  of  that  year,  Pratt  being 
in  default  in  the  payment  of  rent,  a  distress  warrant  was 
issued  and  levied  on  the  furniture  conveyed  by  Mosely  to 
secure  his  debt  to  Call. 

This  court  decided,  reversing  the  judgment  of  the  circuit 
<5ourt,  that  the  deed  of  trust  creditor  was  entitled  to  pri- 
ority. And  the  decision  was  based  on  the  ground  that  the 
lease  to  Cobb,  of  which  Mosely  was  assignee,  terminated 
on  the  first  of  January,  1872,  when,  by  the  holding  over  of 
Mosely,  a  new  term  commenced,  and,  therefore,  that  the 
lien  on  the  furniture  was  created  he/ore  the  commence- 
ment of  the  tenancy  on  account  of  which  the  claim  for 
rent  was  made. 

"  The  furniture,"  said  Judge  Christian,  speaking  for  the 
•court,  "  was  on  the  leased  premises,  subject  to  a  lien  created 
before  the  tenancy  for  the  year  1872  commenced,  and  not 
after;  and  in  contemplation  of  the  statute,  construing  both 
sections  [above  quoted]  together,  must  be  held  subject  to 
the  same  conditions  as  if  when  carried  on  the  leased  pre- 
mises it  was  subject  to  a  lien  valid  against  the  creditors  of 
Mosely." 

In  Wades  v.  Figgat  the  same  principle  was  applied.  In 
delivering  the  opinion  of  the  court,  Judge  Burks  said : 
"The  deed  of  trust  under  which  the  appellee  claims  was 
executed  June  19, 1876,  and  admitted  to  record  the  next 
day,  and  the  rent  distrained  for  accrued  the  following  year 
(1877).  The  goods  were  the  property  of  a  person  or  persons 
liable  for  the  rent,  and  were  on  the  premises  at  the  date 
of  the  deed  and  also  of  the  levy;  and  the  first  question  is, 
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whether  the  lien  of  the  deed  of  trust  was  created  '  after 
the  commencement  of  the  tenancy/  under  which  the  distress 
was  made — in  other  words,  whether  the  tenancy  of  the  two 
years  (1876  and  1877)  was  the  same." 

In  the  present  case,  the  tenancy,  which  was  in  existence 
when  the  deed  of  trust  to  Baldwin  was  executed,  was,  by 
its  own  limitation,  to  expire  on  the  first  of  August,  1883^ 
and,  as  we  have  seen,  it  contained  no  covenant  for  a  re- 
newal or  extension.  The  question  then  is,  whether  by 
virtue  of  the  sealed  instrument  executed  by  the  Upper 
Appomattox  Company  and  the  Petersburg  Cotton  Mills,  on 
the  seventeenth  of  April,  1883,  the  tenancy  under  which 
rent  accruing  after  the  first  of  November,  1884,  is  claimed 
by  the  appellant  company,  is  the  same  tenancy  as  that 
which  was  in  existence  when  the  trust  deed  to  Baldwin 
was  executed,  on  the  second  of  April,  1883. 

The  language  of  the  instrument  is  certainly  peculiar^ 
and  it  is  not  easy  to  determine  from  its  terms  whether  a 
lease,  or  merely  an  agreement  to  lease,  was  intended.  Na 
set  form  of  words,  however,  is  necessary  to  constitute  a 
lease,  and  in  doubtful  cases,  like  the  present,  the  nature 
and  effect  of  the  instrument  must  be  determined  in  accord- 
ance with  the  intention  of  the  parties,  as  such  intent  may 
be  collected  from  the  whole  instrument.  Mickie  v.  Law^ 
rence^  5  Rand.  571 ;  Taylor's  Landl.  and  T.,  §  38 ;  2  Min. 
Insts.  676.  It  appears  from  the  agreed  statement  of  facta 
that  the  paper  was  recognized  and  treated  by  the  parties 
who  executed  it  as  a  lease,  and  that  rent  was  paid  under  it 
until  the  first  of  November,  1884.  Nor  does  it  appear  that 
any  dispute  arose  as  to  its  nature  or  effect  until  after  the 
assignment  by  the  Petersburg  Cotton  Mills  to  the  api)el- 
lees,  Hamilton  and  Mann,  on  the  third  of  April,  1885. 

But  taking  it  to  be  a  lease,  and  to  have  been  Introduced 
as  such,  it  clearly  is  not  a  "  renewed  and  extended  "  lease 
as  contended  for  by  the  learned  counsel  for  the  appellant. 
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For  it  was  not  made  in  pursuance  of  any  covenant  or  stip- 
ulation contained  in  the  original  lease,  and  it  not  only- 
created  a  new  term  after  the  regular  expiration  of  the  first, 
but  it  prescribes  terms  and  conditions  materially  different 
in  several  particulars  from  those  contained  in  the  original 
lease  of  January  23d,  1873*  The  tenancy  created  by  it  was 
therefore  not  the  same  tenancy  in  existence  when  the  deed 
of  trust  to  Baldwin  was  executed.  '  The  result  of  which  is 
that  the  lien  created  by  the  deed  of  trust  is  prior  in  time 
to  the  commencement  of  the  tenancy  under  which  rent  is 
claimed  by  the  appellant  in  the  present  case.  In  other 
words,  to  use  the  language  of  the  opinion  in  City  of  Hich- 
mondv.  Dvesberry,  the  property  conveyed  by  the  deed  of 
trust  ''  must  be  held  subject  to  the  same  conditions  as  if, 
when  carried  on  the  leased  premises,  it  was  subject  to  a  lien 
valid  against  the  creditors  of ''  the  Petersburg  Cotton  Mills. 

It  appears  from  the  agreed  statement  of  facts  that  the 
holders  of  the  notes  secured  by  the  deed  of  trust  to  Bald- 
win were  aware  of  the  fact  that  the  written  instrument 
aforesaid  was  treated  by  the  parties  as  a  lease,  and  that  rent 
was  being  paid  under  it.  And  it  was  contended  in  the 
argument  here  by  counsel  for  the  appellant  that  the  holders 
of  the  notes  are  thereby  estopped  from  controverting  the 
appellant's  superior  right  to  subject  the  property  conveyed 
by  the  deed  of  trust.  This  position,  however,  is  not  well 
taken,  and  is  sufficiently  disposed  of  by  what  has  been 
said.  The  fact  that  the  holders  of  the  notes  knew  that 
the  instrument  in  question  was  being  treated  as  a  lease 
does  not  at  all  change  the  effect  of  the  instrument,  con- 
ceding it  to  be  a  lease — that  is  to  say,  its  effect  was  to  create 
a  new  tenancy,  the  commencement  of  which  was  after  the 
deed  of  trust  was  executed  and  recorded. 

We  find  no  error  in  the  decree  of  the  hustings  court,  and 
the  same  is  affirmed. 

Decree  affirmed. 
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Anderson  v.  The  Commonwealth. 

May  19th,  1887. 

1.  Criminal   Proceedings — Circumstantial  evidence, — While  such  evi- 

dence is  often  stronger  and  more  satisfactory  than  direct  evidence,  yet 
it  is  the  well-established  rule  that  in  a  criminal  case  circumstantial  evi- 
dence ought  to  be  acted  on  with  the  utmost  caution.  Grayson's  Casey 
6  Gratt.  712,  and  7  Gratt.  613. 

2.  Idem — Case  at  bar, — The  evidence  in  the  record,  while  creating  a  suspi- 

cion against  the  prisoner,  does  not  prove  his  guilt  to  the  exclusion  of 
every  reasonable  hypothesis  consistent  with  his  innocence. 

Error  to  judgment  of  circuit  court  of  Buckingham  county^ 
rendered  October  22d,  1886,  affirming  judgment  of  county- 
court  of  said  county,  rendered  July  16th,  1886,  on  the  in- 
dictment of  Samuel  Anderson. 

The  prisoner  was  indicted  in  said  county  court  for  the^ 
malicious  burning  of  a  certain  corn-house,  the  property  of 
one  Fitzgerald,  the  said  corn-house,  with  the  corn  and 
other  property  therein,  being  of  the  value  of  six  hundred 
dollars.  The  statute  under  which  the  indictment  waa 
found  enacts  as  follows  :  "  If  any  person  maliciously  burn 
any  pile  or  parcel  of  wood,  boards,  or  other  lumber,  or  any 
barn,  stable,  corn-house,  tobacco-house,  stack  of  wheat,  or 
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other  grain,  or  of  fodder,  straw,  or  hay,  or  any  other  per- 
sonal property,  he  shall,  if  the  thing  burnt,  with  the  prop- 
erty therein,  be  of  the  value  of  one  hundred  dollars,  be 
confined  in  the  penitentiary  not  less  than  three  nor  more 
than  ten  years ;  and  if  it  be  of  less  value,  he  shall  be  so 
confined  not  less  than  two  nor  more  than  five  years."  Acts 
1877-78,  p.  287,  §  4. 

At  the  trial  there  was  a  verdict  of  guilty,  whereupon  the 
prisoner  moved  to  set  aside  the  verdict,  because  contrary 
to  the  law  and  the  evidence,  and  for  a  new  trial ;  but  the 
court  overruled  the  motion,  and  sentenced  the  prisoner  to 
confinement  in  the  penitentiary  for  a  term  of  seven  years, 
the  period  ascertained  by  the  jury  in  their  verdict.  This 
judgment  having  been  affirmed  by  the  circuit  court  of  the 
said  county,  a  writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court. 

J.  H.  Moss  and  J.  S.  Wise,  for  the  plaintiff  in  error. 

jffi.  A.  AyerSy  Attorney-General,  for  the  Commonwealth. 

Lewis,  P.,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  evidence  at  the  trial  is  certified  with  the  record. 
That  for  the  commonwealth  was  wholly  circumstantial, 
the  principal  points  of  which,  relied  on  to  connect  the 
prisoner  with  the  alleged  felony,  are  these : 

1.  That  for  some  time  before  the  burning  the  prisoner 
and  the  prosecutor,  Fitzgerald,  were  not  on  friendly  terms, 
though  the  latter  testified  that  "just  immediately  before 
the  burning  there  was  a  marked  difference  in  the  manner 
of  "  the  prisoner  towards  him ;  that  he  was  "  particularly 
polite  "  And  he  also  testified  that  he  had  had  difficulties 
with  others  of  his  neighbors  beside  the  prisoner. 
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2.  That  on  several  occasions,  soon  after  the  burning,  the 
prisoner,  in  conversations  with  different  persons,  volun- 
teered the  statement  that  he  had  spent  the  night  of  the 
burning  at  Buckingham  courthouse,  some  distance  (how 
far,  the  record  does  not  disclose,)  from  the  scene  of  the 
burning.  A  witness  also  testified  that  he,  the  prisoner,  was 
at  his  own  house,  in  the  country,  in  the  neighborhood  of 
the  prosecutor's,  about  dayligJif,  the  next  morning. 

3.  That  about  12:30  o'clock  of  the  night  of  the  burning, 
the  prisoner  was  seen  by  a  witness  passing  along  the  streets 
of  Buckingham  courthouse,  going  in  the  direction  of  the 
prosecutor's  farm.  And  that  the  same  witness,  having  occa- 
sion to  go  out  again,  about  an  hour  and  a  half  later,  observed 
"a  bright  light  in  the  direction  of  Mr.  Fitzgerald's."  The 
burning  occurred  about  two  o'clock  in  the  night  time. 

4.  That  about  ten  days  after  the  burning,  the  prisoner 
went  to  the  house  of  the  witness,  Shoemaker,  and  taking 
him  aside,  said  excitedly  that  a  Richmond  detective  had 
been  to  his  house,  and  that  Eddie  Johnson,  a  boy  in  his  (the 
prisoner's)  employ,  had  gone  oflf  with  him ;  that  he  did  not 
know  what  Eddie  was  going  to  tell  him,  and  inquired  of 
the  witness  whether  he  could  swear  that  the  boy  was  not 
of  good  sense.  To  which  the  witness  replied  that  he  could 
not;  that  he  thought  the  boy  was  of  very  good  sense ;  where- 
upon the  prisoner  left  him,  and  returned  home. 

5.  That  on  the  day  the  prisoner  was  arrested,  and  while 
on  his  way  to  appear  before  the  magistrate  by  whom  the 
warrant  of  arrest  had  been  issued,  he  met  the  prosecutor, 
and  said  to  him,  *'  I  want  you  to  remember,  Mr.  Fitzgerald, 
when  this  thing  has  been  done  with,  that  an  innocent  man 
has  been  punished.  I  know  who  burnt  your  corn-house. 
It  was  Willis  Shoemaker,  and  if  you  will  go  on  my  bail- 
bond,  and  let  me  stay  out  of  jail  to-night,  I  can  see  two  men 
by  whom  I  can  prove  it."  He  was,  however,  committed  to 
jail,  where  he  has  since  remained,  and  no  eflfort  on  his  part 
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was  made  to  prove  the  truth  of  the  above  statement,  either 
before  the  committing  magistrate,  or  afterwards  at  the  trial 
in  the  county  court ;  nor  were  the  names  of  the  men  dis 
closed. 

Such  substantially  is  the  evidence  relied  on  by  the  Com- 
monwealth to  prove  that  the  crime  charged  in  the  indict- 
ment was  committed  by  the  prisoner.  We  have  made  no 
allusion  to  the  evidence  to  prove  the  corpus  delictiy  be- 
cause upon  that  point  there  is  no  serious  controversy.  We 
will  therefore  assume,  without  reviewing  the  evidence,  that 
in  that  particular  the  case  of  the  Commonwealth  is  estab- 
lished. But  does  the  evidence  prove  the  guilt  of  the 
prisoner?  We  are  very  clearly  of  opinion  that  it  does  not. 
The  most  that  can  be  justly  said  of  it  is  that  it  merely 
excites  suspicion  against  him,  which  is  a  very  different 
thing  from  proving  his  guilt  beyond  a  reasonable  doubt ; 
that  is,  to  the  exclusion  of  every  reasonable  hypothesis 
consistent  with  his  innocence.  It  is  needless,  however,  to 
comment  upon  it.  The  error  is  self-evident,  and  the  ver- 
dict ought  to  have  been  set  aside  and  a  new  trial  awarded. 

The  evidence  is  circumstantial,  and  although  it  is  true 
that  such  evidence  is  often  stronger  and  more  satisfactory 
than  that  which  is  direct,  yet  the  well  established  rule, 
sanctioned  by  this  court  in  numerous  cases,  is  that  circum- 
stantial evidence  in  a  criminal  case  ought  to  be  acted  on 
with  the  utmost  caution.  In  JoJinson^s  Case,  29  Gratt.  796, 
Judge  Moncure,  after  laying  down  the  rule,  observed 
further  that  "where  the  evidence  leaves  it  indifferent 
which  of  several  hypotheses  is  true  or  establishes  only 
some  finite  probability  in  favor  of  one  hypothesis,  such 
evidence  cannot  amount  to  proof,  however  great  the  proba- 
bility may  be."  This  proposition,  he  said,  was  literally 
taken  from  1  Starkie  on  Evidence,  572,  and  correctly  ex- 
pounds the  law.  See  also  Grayson^ s  Casey  &  Gratt.  712; 
S.  C,  7  Id.  613;  Smith's  Case^  21  Id.  809;  Dean's  Case,  32 
Vol.  Lxxxiii — 42 
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Id.  912;  Taliaferro's  CasCy  11  Va.  411 ;  Pruner  and  Clark 
V.  Commonwealth^  82  Va.  115. 

The  judgment  will  therefore  be  reversed  and  the  case^ 
remanded  for  a  new  trial. 

Judgment  reversed. 
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Redd  and  Wife  v.  Dyer  and  als. 

May  19th.  1887. 

1.  Chancery  Practice — Judicial  sales — Caveat  emptor, — ^The  maxim 

caveat  emptor  strictly  applies  to  judicial  sales.  Purchaser's  objections 
must,  ordinarily,  be  made  before  the  sale  is  confirmed.  Smith  v. 
IVortham,  82  Va. 

2.  iDiEM^ Qualification — Mistake — Fraud— Proof ,—^m\.  the  purchaser   is 

entitled  to  relief  on  the  ground  of  after-discovered  mutual  mistake  of 
material  facts,  or  of  fraud,  which  must  be  clearly  proved.  Long  v. 
IVeller,  29  Gmit.  Ul . 

3.  Idem  —Re-sale — Account  of  liens— Objection, — However  erroneous  may 

be  a  decree  to  sell  land  before  an  account  of  liens,  yet  if  sale  has  been 
so  made,  and  re-sale  is  decreed  for  purchaser's  failure  to  pay,  it  is  too 
late  for  latter  for  first  time  and  in  appellate  court  to  make  the  objec- 
tion. 
♦ 
Appeal  from  decree  of  circuit  court  of  Henry  county, 
pronounced  October  23d,  1885,  in  the  causes  of  Thomas  G. 
Dyer  against  John  H.  Pharis,  trustee,  and  of  James  S.  Redd 
and  wife  against  John  H.  Pharis,  commissioner,  &c.,  which 
were  heard  together.    The  decree  being  adverse  to  Redd 
and  wife,  they  appealed.    Opinion  states  the  case. 

Whittle  &  Anderson  and  J.  L.  Anderson^  for  the  appel- 
lants. 

A.  jP.  StapleSy  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  this :    The  female  appellant  was  the  pur- 
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chaser  of  the  house  and  lot  in  the  proceedings  mentioned, 
situate  in  the  town  of  Martinsville.  The  sale  was  made 
under  a  decree  of  the  circuit  court  of  Henry  county,  in  the 
suit  of  Dyer  against  Pharis,  trustee,  and  others,  and  the 
terms  of  sale  were  duly  complied  with ;  that  is  to  say,  the 
required  cash  payment  of  $100  was  made,  and  two  bonds 
were  executed  by  the  purchaser,  with  surety  for  the  de- 
ferred payments  of  $525  each,  payable  at  six  and  twelve 
months  from  their  date.  The  sale  was  made  in  August, 
1883,  and  was  duly  reported  to  and  confirmed  by  the  court, 
without  objection,  at  the  following  October  term.  And  at 
the  same  term  a  receiver  was  appointed  to  collect  the 
bonds  as  they  should  respectively  become  due. 

At  the  October  term,  1884,  the  receiver  reported  to  the 
court  that  the  purchaser  was  in  default  in  respect  of  the 
second  and  last  instalment  of  the  purchase  money,  which 
fell  due  on  the  thirteenth  of  August,  1884;  whereupon  a 
rule  was  awarded  against  the  purchaser  and  her  surety, 
returnable  to  a  later  day  of  the  same  term,  to  show  cause 
why  a  re-sale  should  not  be  ordered. 

To  this  rule  the  purchaser,  Mrs.  Sallie  H.  Redd,  and  her 
husband,  James  S.  Redd,  who  are  the  appellants  here,  filed 
their  joint  and  several  answer,  in  which  they  averred  that 
when  the  property  was  exposed  to  sale,  and  before  the  sale 
was  made,  the  commissioner,  Pharis,  who  conducted  the 
sale,  made  public  proclamation  that  the  title  to  the  prop- 
erty was  perfectly  clear,  "with  the  exception  of  the  Callo- 
way claim,"  and  that  with  this  understanding  the  purchase 
was  made.  They  also  averred,  that  since  the  sale  a  claim 
to  the  property  had  been  asserted  by  one  William  Martin 
and  wife,  who  had  retained  counsel  to  recover  it. 

The  answer  then  proceeds  as  follows :  Your  respondents 
are  advised  that  a  court  of  equity  will  not  require  pur- 
chasers at  a  judicial  sale  to  pay  out  the  purchase  money 
veith  a  cloud  upon  the  property.    They  therefore  ask  that 
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a  decree  be  entered  directing  "  your  respondents,"  within 
ninety  days,  to  deposit  the  $525,  the  last  payment  for  said 
house  and  lot,  over  to  the  Henry  County  Bank,  subject  to  any 
claim  that  the  said  William  Martin  and  wife  may  establish 
against  the  property. 

At  the  hearing  a  decree  was  entered  directing  the  prop- 
erty to  be  re-sold  within  a  specified  time,  unless  the  balance 
of  purchase  money  then  due,  with  interest,  should  be  paid. 
The  decree  also  directed  the  receiver,  out  of  the  fund  to 
come  into  his  hands,  to  pay  certain  debts,  as  directed  by  a 
decree  in  the  cause  made  at  the  May  term,  1883. 

The  balance  of  the  purchase  money  not  having  been  paid 
within  the  specified  time,  the  property  was  advertised  to 
be  re-sold ;  and  thereupon,  the  said  James  S.  Redd  and  Sal- 
lie,  his  wife,  filed  their  bill  in  the  said  circuit  court  for  an 
injunction  to  prevent  the  sale.  They  charged,  as  they  had 
formerly  done  in  their  answer  to  the  rule  aforesaid,  that  the 
property,  when  sold,  was  represented  by  the  commissioner  to 
be  unincumbered,  and  that  the  title  to  the  same  was  perfect, 
"  except  as  to  the  Calloway  claim,"  and  that  upon  this  assu- 
rance the  property  was  purchased.  They  also  set  forth  in 
the  bill,  and  in  detail,  the  nature  of  the  Martin  claim, 
which,  it  was  alleged,  was  in  no  way  connected  with  the 
Calloway  claim.  They  also  complained  of  the  provision 
in  the  decree  ordering  a  re-sale,  which  directed  the  fund, 
when  collected,  to  be  distributed,  averring  that  if  the  un- 
paid instalment  of  purchase  money  were  paid  and  distri- 
buted as  directed  by  that  decree,  the  result  would  be,  in 
the  event  the  Martin  claim  were  established,  that  the  pur- 
chaser would  not  only  lose  the  property,  but  the  whole  of 
the  purchase  money  besides.  They  also  averred  that  they 
had  put  improvements  on  the  property  amounting  in  value 
to  |1,400.  And  the  prayer  of  the  bill  was  that  the  Martin 
claim  be  adjudicated  and  determined ;  that  the  sale  be  en- 
joined, and  for  general  relief. 
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The  injunction  was  awarded  as  prayed  for.  The  defend- 
ant, Pharis, "  receiver  and  special  commissioner/'  demurred 
to  the  bill  and  also  answered.  He  denied  that  when  the 
sale  was  made  he  represented  the  title  to  the  property  to 
he  good,  except  as  to  the  Calloway  claim,  as  charged  in  the 
bill ;  and  he  denied  that  any  further  statement  was  made 
in  connection  with  the  title  than  the  public  announcement 
by  the  crier,  on  the  day  of  sale,  that  "  the  property  was 
involved  in  the  suit  of  Calloway's  Committee  against  Hair- 
ston's  Heirs,"  for  which  reason,  he  averred,  he  recommended 
the  confirmation  of  the  sale  at  the  very  low  price  of  J  1,1 50. 
As  to  the  Martin  claim,  he  averred  that  he  knew  nothing, 
and  that  the  objection  of  the  plaintiffs  on  that  ground,  as 
a  defence  to  the  payment  of  the  unpaid  purchase  money, 
had  been  passed  upon  by  the  court  when  set  up  in  their 
answer  to  the  rule  aforesaid. 

The  said  William  Martin  and  Susan,  his  wife,  and  their 
children,  who  were  made  defendants,  filed  their  answer  to 
the  bill,  which  they  prayed  to  be  taken  as  a  cross  bill,  in 
which  they  charged  that  the  said  Susan  Martin  had  a  fee 
simple  title  to  the  property  in  question,  and  was  entitled 
to  recover  the  same,  upon  the  grounds  set  forth  in  the 
answer. 

The  two  causes  were  heard  together,  and  at  the  October 
term,  1885,  the  decree  complained  of  was  entered.  In  the 
cause  of  Redd  and  wife  against  Pharis,  commissioner,  Ac., 
the  injunction  was  dissolved  and  the  bill  dismissed,  with- 
out prejudice,  however,  to  the  defendant,  Susan  Martin,  to 
assert  in  a  separate  suit  any  claim  to  the  property  that  she 
might  be  advised  to  assert.  And  in  the  cause  of  Dyer 
against  Pharis,  trustee,  and  others,  the  property  was  again 
ordered  to  be  re-sold,  unless  within  thirty  days  from  the 
rising  of  the  court  the  unpaid  balance  of  purchase  money 
should  be  paid ;  the  terms  of  sale  being  the  same  as  those 
prescribed  by  the  decree  of  October  term,  1884,  above  re- 
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ferred  to.  From  this  decree  Redd  and  wife  applied  for  and 
obtained  an  appeal  and  supersedeas  from  one  of  the  judges 
of  this  court. 

It  is  contended  on  behalf  of  the  appellants  that  the  Mar- 
tin claim  ought  to  have  been  passed  upon  and  settled  before 
the  property  was  ordered  to  be  re-sold,  and  that  in  failing 
to  do  so  the  circuit  court  erred.  There  is  no  merit,  however, 
in  this  objection.  It  is  based  upon  the  idea  that  if  the 
daimi  be  valid,  the  title  to  the  property  is  defective,  and 
that  relief  should  be  decreed  the  purchaser  accordingly. 
This  is  not  in  accordance  with  the  settled  doctrine  relating 
to  judicial  sales  in  this  State.  There  is  perhaps  no  princi- 
ple in  our  jurisprudence  more  firmly  established  byrepeated 
decisions  of  this  court,  than  that  the  maxim  caveat  emptor 
strictly  applies  to  judicial  sales. 

The  rule  is  well  stated  in  Long  v.  Welter's  JSx'or,  29 
Gratt.  347,  where  it  is  said :  "  The  court  undertakes  to  sell 
only  the  title,  such  as  it  is,  of  the  parties  to  the  suit,  and 
it  is  the  duty  of  the  purchaser  to  ascertain  for  himself 
whether  the  title  of  these  parties  may  not  be  impeached 
or  superseded  by  some  other  and  paramount  title ;  and  if 
he  have  just  grounds  of  objection  for  want  or  defect  of 
title,  he  should  present  them  to  the  court  before  the  con- 
firmation of  the  report  of  sale.^'  The  court,  in  that  case, 
.referred  to  numerous  cases  to  the  same  effect,  to  which 
may  be  added  the  case  of  Hickson  v.  RucJcer,  77  Va.  138, 
and  other  later  cases. 

.  This  doctrine  is,  of  course,  subject  to  the  qualification 
that  the  purchaser  is  entitled  to  relief  on  the  ground  of 
after-discovered  mistake  of  material  facts,  or  fraud.  But 
the  mistake  must  be  mutual ;  for  the  mistake  of  one  of 
the  parties  occasioned  by  his  own  culpable  negligence  does 
not  entitle  him  to  relief  as  against'the  other,  who  is  free 
from  negligence.  Long  v.  Weller's  Ex'or,  supra.  And  it 
is  scarcely  necessary  to  say  that  where  fraud  or  m.istake  is 
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relied  on  by  a  purchaser,  after  the  sale  has  been  confirmed, 
it  must  be  clearly  and  distinctly  charged  and  proved. 
Hordes  Adm.  v.  Colbert,  28  Gratt.  49 ;  Gregory  v.  Peoples ^ 
80  Va.  355. 

The  application  of  these  principles  is  decisive  of  the 
present  case.  Here  fraud  is  not  alleged,  nor  even  insin- 
uated ;  and  if  there  was  any  mistake  at  all  in  respect  to 
the  purchase,  it  was  certainly  not  mutual,  nor  is  it  so 
charged.  The  allegation  in  the  appellant's  bill  that  the 
title  was  represented  by  the  commissioner  of  sale  to  be 
perfect,  "  except  as  to  the  Calloway  claim,"  is  distinctly 
denied  in  his  answer  to  the  bill,  and  there  is  no  proof 
whatever  on  the  subject.  In  short,  the  case  of  the  appel- 
lants, in  substance,  simply  amounts  to  an  allegation  that 
the  title  to  the  property  is  defective ;  and  even  if  the  alle- 
gation be  true,  the  alleged  defect  existed  before  the  sale 
was  made.  Clearly,  then,  they  have  not  been  prejudiced 
by  the  decree  of  which  they  complain. 

It  is  further  contended,  however,  that  the  circuit  court 
erred  in  decreeing  a  re-sale  of  the  property  without  first 
having  ordered  an  account  of  liens  to  be  taken.  It  is 
undoubtedly  a  well-settled  general  rule,  that  in  a  suit  to 
subject  real  estate  to  the  satisfaction  of  debts,  it  is  prema- 
ture and  erroneous  to  decree  a  sale  before  an  account  is 
taken  ascertaining  the  liens  on  the  land,  their  amounts 
and  priorities.  But  does  this  rule  apply  to  the  present 
case  ?  We  are  of  opinion  it  does  not.  No  objection  oa 
this  ground  was  made  by  the  purchaser  before  the  sale  was 
made,  and  we  are  of  opinion  it  is  too  late  for  the  appel- 
lants to  raise  the  objection  for  the  first  time  in  the  appel- 
late court,  and  after  the  land  has  been  decreed  to  be  re-sold, 
if  even  it  could  have  been  made  before  the  decree  of  re- 
sale. The  object  of  the  re-sale  is  simply  to  enforce  the 
contract  into  which  the  purchaser  entered  when  the  sale 
was  made  and  confirmed  ;  and  if  the  court  erred  in  origi-^ 
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nally  decreeing  a  sale  without  ordering  an  account  of  liens 
to  be  taken,  such  error  was  waived,  so  far  as  the  purchaser 
was  concerned,  by  her  contract  of  purchase.  The  land  was 
bought  cum  onere,  at  a  stipulated  price,  and  she  clearly  has 
no  right  to  delay  the  suit  by  having  the  case  sent  back  for 
an  account  to  be  taken.  She  bought,  and  got,  all  that  the 
court  undertook  to  sell.  If,  even  to  her  detriment,  she 
chose  in  the  first  instance  to  proceed  in  the  dark,  she  has 
nobody  to  blame  but  herself,  and  she  must  abide  the  con- 
sequences of  her  own  act. 

Objection  is  also  made  to  the  decree  on  the  ground  that 
it  directs  a  distribution  of  the  purchase  money  in  default 
before  the  re-sale,  if  one  is  made.  This  was  true  in  respect 
to  the  decree  of  October  term,  1884,  directing  a  re-sale;  but 
no  such  objectionable  provision  is  contained  in  the  decree 
of  October  term,  1885,  from  which  this  appeal  is  taken. 

For  these  reasons,  we  are  of  opinion  that  there  is  no 
error  in  the  decree  appealed  from,  and  that  the  same  must 
be  affirmed. 

Decree  affirmed. 
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Anthony  and  als.  v.  Kasey  and  als. 
May  19th,  1887. 

1 .  ]vT>GyiKiiTS^yurtsdic^on^/uduiallimi/s.^Though  court  has  jurisdiction 

of  subject-matter  and  parties,  yet  it  is  limited  in  its  mode  of  procedure 
and  in  extent  and  character  of  its  judgments  ;  and  if  it  transcend  such 
limits,  its  judgments  are  void,  and  may  be  so  treated  collaterally,  ^.^., 
sentence  of  person  charged  with  felony,  by  court,  without  intervention 
of  jury,  is  invalid. 

2.  Idem— Gw^  ai  bar, — Where  purchaser  at  judicial  sale  fails  to  pay  his 

bonds,  and  upon  rule  against  him  and  his  surety,  a  personal  decree  is 
rendered  against  the  surety,  such  decree  is  extra-judicial  and  void. 

Argued  at  Wytheville. ,  Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Bedford  county, 
rendered  December  2d,  1884,  in  the  cause  wherein  Anthony 
and  others  are  complainants,  and  John  G.  Kasey  and  others 
are  defendants. 

Opinion  states  the  case. 

Griffin  &  Lowry^  for  appellants. 

Buries  &  Buries^  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

In  the  brief  of  the  appellees  we  find  the  following  suc- 
cinct statement  of  facts,  which  are  all  that  are  necessary 
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for  a  correct  understanding  of  the  question  to  be  decided 
in  this  case.  Under  a  decree  in  the  case  of  "  Allen  and 
others  against  Anthony  and  others,"  lately  pending  in  the 
circuit  court  of  Bedford  county,  a  tract  of  land  was  sold  on 
a  credit,  and  the  appellee,  John  G.  Kasey,  became  one  of 
thefeureties  on  the  bonds  of  the  purchaser  for  the  price,  the 
title  to  the  land  being  retained  as  a  further  security.  The 
sale  was  reported  and  confirmed  by  the  court.  The  pur- 
chaser making  default,  on  a  rule  against  him,  the  land  was 
re-sold  under  decree  in  the  cause,  the  price  at  the  second 
sale  being  much  less  than  at  the  first ;  whereupon  a  fur- 
ther rule  was  made  not  only  against  the  purchaser,  but  also 
against  his  sureties,  to  show  cause  why  a  decree  should  not 
ga  against  them  for  the  difference  between  the  prices  at 
the  two  sales.  Upon  service  of  the  rule,  Kasey  not  answer- 
ing nor  appearing,  a  personal  decree  was  made  against  him 
and  the  others  for  the  unpaid  balance  of  purchase  money 
on  the  first  sale.  The  decree  was  never  satisfied,  and  the 
case  in  which  it  was  rendered  has  long  since  ended.  Kasey 
was  not  a  party  to  that  suit,  unless  his  being  a  surety  for 
the  purchase  money  made  him  a  party. 

In  a  suit  subsequently  brought  by  creditors  to  subject  the 
lands  of  Kasey  to  their  debts,  the  appellants,  in  whose  be- 
half the  decree  had  been  made,  claimed  a  lien  on  the  lands 
by  virtue  of  their  decree,  and  the  commissioner  to  whom 
the  same  was  referred  for  an  account  reported  in  their  favor. 
Kasey  and  Canaries  (the  lands  having  been  conveyed  to  the 
latter  in  trust)  excepted  to  the  report  on  the  ground  that 
the  decree  of  the  appellants,  reported  as  a  lien,  was  null 
and  void,  and  therefore  constituted  no  lien  on  the  lands. 

At  the  hearing  this  exception  was  sustained,  and  from 
so  much  of  the  decree  as  sustained  it  the  present  appeal 
was  allowed. 

It  thus  appears  that  the  sole  question  which  the  court 
has  to  determine,  and  it  is  one  of  considerable  importance 
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in  practice,  is  whether  the  court  has  jurisdiction  to  render 
said  decree  against  the  defendant,  John  G.  Kasey,  who  was 
a  surety  of  the  purchaser.  For,  if  it  did,  no  matter  how 
erroneous  that  decree  may  be,  it  cannot  be  collaterally 
assailed  with  success ;  whereas,  if  the  court  had  no  juris- 
diction to  proceed  in  this  summary  way  by  rule  ag#n8t 
the  surety,  the  decree  is  not  merely  erroneous,  but  abso- 
lutely void,  and  may  be  treated  as  a  nullity  in  any  case 
where  Its  validity  is  called  in  question.  "A  void  judg- 
ment," says  Mr.  Freeman,  "  is  in  legal  effect  no  judgment. 
By  it  no  rights  are  divested.  From  it  no  rights  can  be 
obtained.  Being  worthless  in  itself,  all  proceedings  on  it 
are  equally  worthless.  It  neither  binds  nor  bars  any  one. 
All  acts  performed  under  it  and  all  claims  flowing  out  of 
it  are  void."  Freeman  on  Judgments,  §  117.  Wade  v. 
Hancock,  76  Va.  626;  Dewing  v.  Per  drearies  ^  96  U.  S.  196  ;^ 
Oliver  v.  Houndlett,  13  Mass.  239. 

Now  it  is  essential  to  the  validity  of  a  judgment  or 
decree,  that  the  court  rendering  it  shall  have  jurisdiction 
of  both  the  subject  matter  and  parties.  But  this  is  not  all, 
for  both  of  these  essentials  may  exist  and  still  the  judg- 
ment or  decrefe  may  be  void,  because  the  character  of  the 
judgment  was  not  such  as  the  court  had  the  power  to  ren- 
der, or  because  the  mode  of  procedure  employed  by  the 
court  was  such  as  it  might  not  lawfully  adopt.  On  this 
subject  Mr.  Justice  Field  has  this  pertinent  observation : 
**  Though  the  court  may  possess  jurisdiction  of  a  cause,  of 
the  subject-matter  and  of  the  parties,  it  is  still  limited  in 
its  modes  of  procedure  and  in  the  extent  and  character  of 
its  judgihents.  *  *  *  ^  departure  from  established 
modes  of  procedure  will  often  render  the  judgment  void." 
Windsor  v.  McVeigh,  93  U.  S.  282,  283.  Of  this  many 
illustrations  might  be  given,  but  we  give  only  two  or  three 
taken  from  the  brief  of  counsel.  The  circuit  courts  of  the 
State  have  jurisdiction  to  enforce  the  collection  of  debts 
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according  to  an  established  procedure.  A.  holds  the  bond 
of  B.  for  $1,000,  due  and  unpaid.  He  goes  into  a  circuit 
court  with  the  bond  in  his  hand  and,  without  writ  issued 
or  any  pleadings,  asks  the  court  to  award  a  rule  against  B. 
to  show  cause  why  judgment  should  not  be  rendered 
against  him  for  the  debt  and  interest.  The  rule  is  accord- 
ingly awarded,  executed  and  returned,  and  judgment  there- 
upon rendered  for  the  debt,  interest,  and  costs.  Such  a 
judgment  would  be  void,  notwithstanding  the  court  has 
jurisdiction  of  the  subject  and  of  the  parties.  Why  void? 
Because,  in  the  language  of  Mr.  Justice  Field,  "the  court  is 
not  authorized  to  exert  its  power  in  that  way.'' 

Again :  "  The  circuit  court  of  the  United  States,  in  the  suit 
instituted  therein  to  wind  up  the  affairs  of  the  Valley  Bank, 
had  jurisdiction  for  the  collection  and*  application  of  the 
assets  of  the  bank ;  it  had  jurisdiction  of  the  subject  matter 
and  presence  of  the  parties  to  be  affected  by  its  judgment; '' 
yet  the  judgments  it  rendered  on  certain  proceedings  had  in 
the  cause  were  afterwards,  in  the  case  of  NuUon  v.  Isaacs^ 
30  Gratt.  740,  declared  void.  Why  ?  Because  the  court  had 
exerted  its  power  in  a  way  not  warranted  by  the  law. 

And  so  in  Thurman  v.  MorgaUy  79  Va.  367,  a  case  not 
unlike  the  present,  the  circuit  court  had  jurisdiction  of  the 
subject,  and  the  parties  against  whom  the  decree  was  ren- 
dered were  brought  before  the  court,  yet  the  decree  was 
declared  by  this  court  to  be  void.  Why  ?  Because,  though 
the  sureties  of  the  receiver  may  have  been  liable  for  his 
default,  the  circuit  court  had  no  power  under  the  law  to 
proceed  against  them  in  that  cause  according  to  the  method 
adopted.  They  were  not  parties  to  the  cause,  and  the  pro- 
cedure by  rule  to  bring  them  in  and  subject  them  for  lia- 
bility as  sureties  on  the  bond  of  the  receiver,  though  he 
was  an  officer  of  the  court,  was  against  every  sound  principle 
of  jurisprudence  and  without  any  recognized  precedent. 

It  seems  difficult  to  distinguish  this  last  mentioned  case 


342  Anthony  and  als.  v.  Kasey  and  als. 


Opinion. 


from  the  one  at  bar.  In  each  of  them  the  proceeding  was 
against  sureties,  who  were  not  parties  to  the  suit  in  which 
the  proceeding  was  had,  unless  made  so  by  being  on  the 
bonds,  and  in  both  cases  the  proceeding  was  by  rule.  Yet 
in  that  case  this  court  held  that  the  proceeding  by  rule  was 
such  a  departure  from  the  established  mode  of  procedure 
as  to  render  the  decree  not  only  erroneous,  but  void. 

In  ClarlcsoTiY.  Read,  15  Gratt.  288,  this  court  held  that 
the  purchaser  was  a  party  to  the  suit  as  to  all  matters  ap- 
pertaining to  the  purchase,  and  might  therefore  be  pro- 
ceeded against  by  rule  in  case  of  default.  But  no  such 
reason  exists  in  our  opinion  for  such  a  summary  procedure 
against  a  surety.  He  does  not  deal  directly  with  the  courts 
and  so  become  a  party  to  the  suit.  His  undertaking  is  col- 
lateral to  the  contract  of  purchase.  It  is  that  of  a  mere 
surety,  and  cannot  be  extended  by  construction  in  any  re- 
spect. And  to  use  the  language  of  this  court  in  Thv/rman 
V.  Morgan,  supra,  "  Their  liabitity,  if  any,  grows  out  of 
their  undertaking  as  sureties  on  the  bond,  and  can  be  ascer- 
tained and  enforced  only  by  suit  on  the  bond  in  a  common 
law  court,  where  full  opportunity  for  making  defense  and 
the  constitutional  right  of  trial  by  jury  can  be  had.'' 

Even  in  the  case  of  a  purchaser  the  proceeding  by  rule  is 
against  him  in  his  capacity  of  purchaser,  and  so  as  a  party 
to  the  suit,  and  not  upon  the  bond,  which  is  a  mere  legal 
security  for  the  payment  of  the  purchase  money,  enforce- 
able only  in  a  legal  forum  according  to  the  established  mode 
of  procedure  in  that  forum.  This  is  clearly  shown  by  the 
case  of  OlarTcson  v.  Read,  supra.  This  reason  is  wanting 
in  the  case  of  the  surety,  and  we  can  perceive  none  other 
to  justify  such  a  summary  proceeding  against  him.  The 
result  is  that  the  decree  appealed  from  is  right  and  must 
be  affirmed. 


Decree  affirmed. 
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Price  v.  Cole's  Ex'x  and  als. 

May  19th,  1887. 

1.  Wills — Construction — Intention — Repugnant   clauses, — General  inten- 

tion of  testator,  gathered  from  the  whole  will,  must  prevail  over  the 
rule  that  of  two  repugnant  clauses  the  last  must  prevail. 

2.  Idem — Case  at  bar. — ^Testator  divides  his  will  into  two  sections  :  first  is 

a  specific  devise  of  certain  lands  to  his  nephew,  N. ;  second  is  a  gen- 
eral bequest  of  all  that  he  may  die  in  possession  of,  free  from  claims  of 
every  one,  to  his  sister  S. 
Held  : 

Testator's  general  intent  is  to  provide  for  both  nephew  and  sister. 
Under  this  will,  S.  takes  all  of  testator's  property,  except  what 
he  had  specifically  devised  to  N. 

Appeal  from  decree  of  circuit  court  of  Henry  county, 
rendered  October  23d,  1885,  In  the  cause  of  Hardin  Price 
against  Nathaniel  C.  Fontaine  and  others.  The  decree 
being  unfavorable  to  Price,  he  obtained  an  appeal  to  this 
court.    Opinion  states  the  case. 

Whittle  &  Anderson  and  E.  O.  Burks ^  for  the  appellant. 
L.  Scruggs  and  Green  &  Miller,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  Hardin  Price,  having  become  the  pur- 
chaser of  Nathaniel  C.  Fontaine's  interest  in  the  tract  of 
land  which  is  the  subject  of  this  controversy  by  reason  of 
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a  judicial  sale  of  the  same  in  the  circuit  court  of  Henry, 
filed  the  bill  in  this  suit  for  partition  thereof.  The  said 
Nathaniel  C.  Fontaine,  being  in  possession  of  the  same, 
defended  the  suit  upon  two  grounds. 

The  first  was  that  he  was  not  served  with  process  in  the 
mode  prescribed  by  tow,  and  was  not  properly  a  party  to 
the  suit  in  which  bis  interest  was  sold ;  the  original  sum- 
mons in  the  cause  not  having  been  served  upon  him  in 
person  at  all,  but  upon  his  sister,  a  white  member  of  his 
family  over  sixteen  years  of  age,  and  not  by  the  sheriff, 
but  by  another  person  who  made  affidavit  of  the  truth  of 
the  return  as  stated.  A  sufficient  answer  to  this  objection 
is  to  be  found  in  the  terms  of  our  statute,  by  which  such 
service  is  expressly  authorized  (Code  Va.,  ch.  163,  §  1,  p. 
1079 ;  Id.,  ch.  166,  §  6,  p.  1085),  and  it  was  not  noticed  by 
the  circuit  court. 

The  second  is  that  his  supposed  interest  was  derived 
under  the  will  of  his  uncle,  Nathaniel  R  Cole,  deceased, 
but  that  under  the  said  will  he  took  nothing,  since,  by  a 
true  construction  of  that  will,  the  whole  estate  is  devised 
to  his  aunt,  the  sister  of  the  testator,  Nathaniel  R.  Cole, 
who  is  a  lunatic  of  whom  he  is  the  committee,  and  that 
the  said  land  is  unaffected  by  the  decree  selling  his  interest 
therein,  or  selling  the  same  for  his  debts.  And  upon  a 
construction  of  the  will  of  Nathaniel  R.  Cole,  deceased, 
the  circuit  court  held  that  nothing  passed  by  the  same  to 
Nathaniel  C.  Fontaine ;  but  the  whole  estate  passed  to  the 
said  Sarah  M.  Fontaine,  the  sister,  and  dismissed  the  bill 
of  Hardin  Price.  Whereupon  he  appealed.  The  sole 
question,  therefore,  for  this  court  to  determine  here  is, 
what  is  the  true  construction  of  the  said  will  ? 

The  will  provides  as  follows :  "  Ist.  It  is  my  desire,  and 
I  hereby  direct  it  to  be  so,  that  my  nephew,  Nathaniel 
Fontaine,  should  have  and  enjoy  the  whole  of  the  interest 
to  which  I  may  be  entitled  after  the  death  of  my  mother 
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in  that  portion  of  my  father's  estate  now  held  by  her  as 
dower  property ;  and  also  my  interest  in  the  real  estate  I 
purchased  of  P.  H.  Fontaine  in  his  lifetime,  as  well  as  the 
interest  in  the  same  I  purchased  of  Walter  K.  Cole,  it  being 
three-fifths  of  the  whole  tract,  as  well  the  interest  I  may 
hold  in  my  brother  Edwin  Cole,  deceased, — one-fifth  of  the 
same.  2d.  I  give  to  my  sister,  Sarah  M.  Fontaine,  every- 
thing I  die  in  possession  of,  as  well  as  all  the  interest  I 
hold  in  the  world,  embracing  all  the  interest  I  hold  in  my 
mother's  estate,  as  well  as  all  the  interest  I  may  hold  in 
any  other  way,  free  from  the  claims  of  all  persons,"  etc., 
using  other  words  equally  general  and  sweeping. 

The  first  section  of  the  will,  standing  alone,  gives  the 
land  therein  mentioned  to  the  nephew.  The  second  sec- 
tion, standing  alone,  gives  everything  the  testator  possessed 
to  the  sister.  Standing  together,  they  are  conflicting  and 
contradictory.  The  will,  however,  must  be  construed  as  a 
whole. 

It  is  a  rule  of  interpretation  not  to  be  overlooked,  that 
^*  the  construction  should  be  of  the  entire  instrument,  and 
not  merely  upon  disjointed  parts  of  it,  so  that  every  part 
of  it  (if  possible)  may  take  effect."  If,  however,  "  the  two 
clauses  are  irreconcilably  repugnant  in  a  will,  the  last  pre- 
vails." The  first,  however,  and  cardinal  rule  in  the  inter- 
pretation of  a  will,  is  to  seek  for  and  follow  the  intention 
of  the  testator,  and,  where  this  can  be  discovered,  it  is  to 
be  followed  as  the  polar  star,  if  consistent  with  the  rules 
of  law ;  and,  where  this  intention  is  clear,  too  minute  a 
stress  is  not  to  be  laid  on  the  strict  signification  of  words. 
In  the  case  of  Jesson  v.  Wright^  2  Bligh  57,  Lord  Redes- 
dale  remarked :  "  There  is  such  a  variety  of  combination 
in  words  that  it  has  the  effect  of  puzzling  those  who  are 
to  decide  upon  the  construction  of  wills.  It  is  therefore 
necessary  to  establish  rules,  and  important  to  uphold  them, 
that  those  who  have  to  advise  may ^be  able  to  give  opinions 
Vol.  Lxxxiii— 44 
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on  titles  with  safety.  From  the  variety  and  nicety  of  dis- 
tinction in  the  cases,  it  is  difficult  for  a  professional  adviser 
to  say  what  is  the  estate  of  a  person  claiming  under  a  will- 
It  cannot  at  this  day  be  argued  that  because  a  testator 
uses  in  one  part  of  his  will  words  having  a  clear  meaning 
in  law,  and  in  another  part  other  words  inconsistent  with 
the  former,  that  the  first  words  are  to  be  canceled  or  over- 
thrown." And  in  this  case,  of  which  the  Lord  Chancellor 
said  "  no  case  was  ever  better  argued  at  this  bar,''  he  said : 
**  It  is  definitely  settled  as  a  rule  of  law  that,  where  there 
is  a  particular  and  a  general  or  paramount  intent,  the  latter 
shall  prevail,  and  the  courts  are  bound  to  give  effect  to  the 
paramount  intent." 

In  the  case  of  Covenhoven  v.  Shnler,  2  Paige  122,  decided 
in  the  court  of  chancery  of  New  York  soon  after  the  fore- 
going case  of  Jesson  v.  Wright  had  been  decided  in  the 
House  of  Lords,  Chancellor  Walworth  cites  approvingly 
the  language  of  Lord  Redesdale  in  Jesson  v.  Wright  cited 
above,  and  says :  *'  If  two  parts  of  a  will  are  totally  irre- 
concilable, the  subsequent  part  is  to  be  taken  as  evidence 
of  a  subsequent  intention.  But  this  rule  is  only  adopted 
from  necessity  to  prevent  the  avoiding  of  both  provisions 
for  uncertainty.  It  is  only  applied  in  those  cases  when 
the  intention  of  the  testator  cannot  be  discovered,  and 
when  the  two  provisions  are  so  totally  inconsistent  that  it 
is  impossible  for  them  to  coincide  with  each  other,  or  with 
the  general  intention  of  the  testator.  The  great  and  lead- 
ing principle  in  the  construction  of  wills  is  that  the  inten- 
tion of  the  testator,  if  not  inconsistent  with  the  rules  of 
law,  shall  govern,  and  that  intent  must  be  ascertained  from 
the  whole  will  taken  together;  and  no  part  thereof  to  which 
meaning  and  operation  can  be  given  consistent  with  the 
general  intention  of  the  testator  shall  be  rejected.  When 
the  words  of  one  part  of  a  will  are  capable  of  a  twofold 
construction,  that  should  be  adopted  which  is  most  con- 
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sistent  with  the  intention  of  the  testator  as  ascertained  by 
other  provisions  in  the  will ;  and  when  the  intention  of 
the  testator  is  incorrectly  expressed,  the  court  will  effect- 
uate it  by  supplying  the  proper  words.  The  strict  gram- 
matical sense  is  not  always  regarded,  but  the  words  of  the 
will  may  be  transposed  to  make  a  limitation  sensible,  or 
to  carry  into  effect  the  general  intent  of  the  testator/' 
Adding  that  the  principle  that  the  last  provision  in  the 
will  can  be  considered  as  evidence  of  a  final  intention  of  a 
testator  is  more  fanciful  than  sound. 

See,  also,  the  later  case  in  the  supreme  judicial  court  of 
Massachusetts  of  Homer  v.  Shelton,  opinion  of  Wilde,  J., 
2  Mete.  198,  and  the  cases  of  Morton  v.  Barrett,  22  Me. 
267,  opinion  of  Shepley,  J.;  and  Pickering  v.  Langdon,  Id» 
430,  opinion  of  Shepley,  J.,  and  authorities  cited ;  Doe  v. 
Harvey,  4  Bam.  &  C.  620;  Hawley  v.  Northampton,  8  Mass. 
Z\  Cook  V.  Holmes,  11  Mass.  628;  Chase  v.  Lockerman,  11 
Gill.  &  J.  185 ;  Bartlet  v.  King,  12  Mass.  537;  Sherratt  v. 
BerUley,  2  Mylne  &  K.  149,  opinion  of  Lord  Brougham. 

The  general  intent  of  the  testator  in  this  case  is  to  pro- 
vide for  both  nephew  and  sister.  He  clearly  divides  his 
will  into  two  parts.  The  first  is  a  specific  devise;  the 
second  is  general.  If  the  second  was  intended  to  dispose 
of  everything  he  possessed,  and  revoke  the  first,  no  hint  is 
to  be  found  of  any  such  intention  to  revoke,  and  the  spe- 
cific devise  is  not  again  mentioned.  The  very  use  of  the 
designation  '*  second ''  indicates  that  it  is  not  all,  but  that 
something  has  gone  before;  a  second  part  is  a  distinct 
recognition  of  the  first  part.  And  obviously  the  meaning 
of  the  testator  is :  "  Second,  that  is,  after  first,  I  give,'^ 
etc.;  "I  have  given  in  the  first  place,  and  I  now  give  in  the 
second  place.'' 

The  will  is  upon  the  same  piece  of  paper,  and  written 
apparently  upon  the  same  day,  and  in  this  case  it  would 
be,  as  is  observed  by  Chancellor  Walworth,  fanciful  rather 
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than  sound  to  undertake  to  say  that  the  testator  had 
changed  his  mind  since  writing  the  first  part  of  the  will. 
The  testator  must  be  held  to  mean,  as  he  doubtless  did : 
"  Having  regard  to  the  first  provision  in  my  will,  I  now, 
secondly,  provide,'^  etc.  It  is  reasonable  to  suppose  that  if 
he  had  so  suddenly  and  so  radically  changed  his  intention, 
that  he  would  not  have  left  the  fact  to  an  inference  so 
vague  and  irrational.  We  cannot  give  our  sanction  to  the 
view  held  by  the  judge  below  that  the  testator  meant  to 
create  a  trust  in  the  first  part  for  the  benefit  of  the  devisee 
in  the  second  part  of  the  will.  If  there  was  such  inten- 
tion, it  cannot  be  discovered  from  the  will. 

We  are  of  opinion  to  reverse  the  decree  complained  of, 
and  to  remand  the  cause  to  the  circuit  court,  with  instruc- 
tions to  proceed  in  the  cause  in  accordance  with  the  prayer 
of  the  plaintiff's  bill  to  grant  the  relief  prayed  for,  and  to 
proceed  otherwise  in  accordance  with  this  opinion,  in  order 
to  a  final  decree  in  the  cause. 

Decree  reversed. 
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Shepman  v.  Fletcher. 

May  12th.  1887. 

1.  Practice  in  Chascery— Accounts, — Arbitrators  to  take  account  of  part- 

nership transactions,  make  an  award,  whereon  a  decree  A^as  founded. 
On  appeal  the  decree  is  reversed,  the  award  vacated,  and  a  new  ac- 
count directed.  Commissioner  takes  and  reports  a  new  account  touch- 
ing later  transactions  between  the  partners,  but  declines  to  embrace 
items  embraced  within  the  vacated  awards.  On  his  report  a  decree  is 
entered.  On  appeal — 
Held: 

This  is  error.    New  accounts  must  be  taken  conforming  to  that 
ordered  by  this  court  on  the  first  appeal. 

2.  Idem — Commissioner* s  fees — Exceptions.— Unless  exception  be  made  in 

the  court  below  to  the  amount  charged  by  the  commissioner  for  his  fees 
which  he  duly  makes  oath  to  and  which  are  allowed  by  that  court,  it  is 
too  late  to  make  exception  thereto  in  the  appellate  court. 

Appeal  from  decree  of  circuit  court  of  city  of  Alexandria 
in  a  chancery  cause  wherein  John  I.  Shipman  is  complain- 
ant and  William  Fletcher  is  defendant,  pronounced  twenty- 
ninth  May,  1885.    Opinion  states  the  case. 

TF.  WillougTiby  and  John  W.  Daniel,  for  the  appellant. 

Chas.  E.  Stuart  and  Mo.  Christy,  for  the  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  branch  of  the  case  of  Shipman  against  Fletcher, 
recently  decided  by  this  court  on  an  appeal  from  a  decree  of 
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the  circuit  court  of  the  city  of  Alexandria,  rendered  at  its  May 
term,  1884,  in  a  suit  between  the  same  parties  for  the  settle- 
ment of  accounts  between  them  as  partners  in  the  matters 
of  several  contracts  for  public  works  performed  by  them 
for  the  District  of  Columbia,  one  of  which  said  contracts 
was  known  as  the  "  Canal-Road  Contract,"  and  was  num- 
bered 561,  and  involved  extensive  and  varied  and  compli- 
cated accounts  to  nearly  the  amount  of  $250,000.  Another 
contract  was  for  work  performed  by  these  same  parties,  as 
partners,  in  excavating  a  cellar  for  the  Corcoran  building 
in  Washington;  and  the  contract  which  is  the  subject  of  the 
decree  complained  of  in  this  branch  appeal  was  known  and 
executed  by  these  same  partners  as  "  James-Creek  Canal 
Work,"  and  was  enlarged  so  as  to  include  the  paving  of  a 
part  of  First  street,  involving,  the  two  together,  about  the 
sum  of  $30,000.  These  contracts  were  in  the  name  of  Ship- 
man,  Fletcher  being  surety  upon  his  bond,  and  agreeing  to 
furnish  money  to  carry  on  the  work;  and  the  case  also  shows 
that  for  some  years,  during  the  time  of  the  performance  of 
these  contracts,  the  said  parties  had  dealings  with  one  Peter 
Campbell,  a  broker  in  Washington,  frequently  making  him 
a  depositary,  and  obtaining  money  from  him  by  discounting 
notes,  etc. 

During  the  time  of  the  performance  of  canal-road  contract 
numbered  "  561,"  Shipman  and  Fletcher  had  furnished  stone 
to  one  Gilbert,  on  account  of  which  Fletcher  made  large  col- 
lections, and  the  bill  filed  prayed  for  a  settlement  of  all 
these  aforesaid  contracts  and  partnership  matters  between 
the  said  Shipman  and  Fletcher.  In  the  progress  of  the  cause 
there  was  a  submission  by  the  parties,  and  a  reference  to 
arbitrators,  who  made  an  award  which  was  approved  and 
confirmed  by  the  court  in  its  decree  of  September  23, 1884, 
the  cause  having  been  argued  and  submitted  at  the  May 
term,  1884,  as  follows :  "  The  court  ascertains  said  award  to 
be  final  and  binding  as  between  the  parties  thereto,  and  a 
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final  settlement  of  the  matters  in  controversy  in  contract 
No.  561  between  the  plaintiff  and  defendant,  and  of  all  mat- 
ters in  controversy  between  the  plaintiff  and  defendant, 
except  those  arising  under  the  James-creek  canal  contract. 
No.  — ;  and,  as  to  so  much  of  the  proceedings  in  this  cause 
as  relates  to  the  award  heretofore  referred  to,  the  bill  is 
hereby  dismissed,"  etc.  "  And  it  appearing  to  the  court 
that  there  is  an  unsettled  account  between  the  plaintiff  and 
defendant,  growing  out  of  the  James  creek  canal  centract, 
the  court  doth  ^efer  the  same  to  Anthony  W.  Armstrong  to 
state  and  settle  said  account  between  the  parties  to  this 
suit,  said  Armstrong  being  appointed  special  commissioner 
for  that  purpose.  In  stating  said  account  the  commissioner 
will  use  the  depositions  and  exhibits  therewith  heretofore 
filed,  so  far  as  they  relate  to  the  James-creek  canal  con- 
tract, and  such  other  evidence  as  may  be  taken  by  either 
party," 

From  this  decree  an  appeal  and  supersedeas  was  allowed 
by  this  court  to  ^  much  of  it  asafi^rmed  the  award,  and 
embraced  all  the  matters  in  controversy  between  the  plain- 
tiff and  defendant,  except  the  James-creek  canal  contract ; 
and  this  court,  by  its  decree  of  December  2,  1886,  reversed 
and  annulled  the  decree  of  the  circuit  court  of  Alexandria 
city  for  account  to  be  taken  in  the  cause,  and  further  pro- 
ceedings to  be  had  therein,  in  order  to  a  final  decree.    The 
special  commissioner,  Armstrong,  proceeded  to  execute  that 
part  of  the  decree  of  the  circuit  court  which  ordered  him 
to  state  and  settle  an  account  between  the  parties  to  the 
suit  growing  out  of  the  James-creek  canal  contract,  and, 
after  the  taking  of  much  evidence,  made  a  full  report  and 
settled  eight  accounts  between  the  parties,  bringing  the 
appellant,  Shipman,  in  debt  to  the  appellee,  Fletcher,  in 
the  sum  of  ?1, 7 17.8  2.    To  this  report  the  appellant  filed 
nineteen  exceptions,  and  the  appellee  two  exceptions.    The 
court  overruled  all  the  said  exceptions  except  the  third  ex- 
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ception  of  the  appellant,  and  a  supplemental  report  was 
thereupon  made  by  the  commissioner,  upon  the  basis  of  the 
court's  opinion,  bringing  the  appellant  in  debt  to  the  ap- 
pellee in  the  sum  of  $1,309.65,  with  interest  thereon  from 
July  24,  1882,  which  said  amended  report  the  court  con- 
firmed, and  entered  the  final  decree  of  May  29, 1885,  against 
the  appellant  for  the  payment  of  the  aforesaid  sum  as  re- 
ported of  $1,309.55,  with  interest  thereon  from  July  24, 1882, 
and  th^  costs  of  the  suit,  '^  including  therein  the  commis- 
sioner's fee  of  ?7G0,  subject  to  a  credit  of  $125  heretofore 
paid  by  him."  From  this  decree  this  appeal  is  taken ;  and 
it  involves  no  question  of  law,  but  simply  questions  of  fact. 

Was  the  commissioner's  report  right,  or  should  the  court 
have  sustained  the  appellant's  exceptions  thereto?  In 
taking  and  settling  the  account  made  up  and  reported  by 
the  commissioner  of  the  matters  growing  out  of  the  James* 
creek  canal  contract,  many  and  large  items  were  claimed 
and  preferred  by  the  appellant  which  were  excluded  from 
consideration  by  the  commissioner  solely  and  expressly 
upon  the  ground  that  the  comprehensive  terms  of  the  award 
excluded  all  question  upon  them.  As  instances  or  samples 
of  these,  the  commissioner  says  in  his  report :  '*  Shipman 
makes  a  claim  of  some  $3,824.81  j  items  on  a  bill  of  Gilbert, 
but  *  *  ♦  your  commissioner  did  not  consider  them 
in  making  up  the  account  of  James  creek  canal,  as  they  were 
clearly  covered  by  the  awardP  "  Shipman  also  claimed 
that  certain  items  on  pages  132,  134,  135,  Book  'A  copy, 
should  be  entered  as  a  part  of  James-creek  canal  work;  but 
as  all  the  items  relate  to  the  digging  of  a  cellar  under  what 
is  now  the  Corcoran  building,  and  work  on  the  canal  road 
contract  561,  done  from  March  to  May  26,  1876,  the  last 
work  being  finished  two  weeks  before  the  James-creek  canal 
contract  was  entered  into,  they  are  clearly  not  a  part  of 
James-creek  canal  work,"  etc. 

The  foregoing  extracts  from  the  commissioner's  report^ 
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and  many  similar  in  the  report  not  quoted,  show  that  the 
award  having  been  set  aside  and  reversed  by  a  decree  of 
this  court,  and  the  case  remanded  for  an  account  to  be 
taken  in  the  cause,  necessarily  involves  and  reopens  this 
account  as  to  each  and  all  the  many  and  heavy  items 
which,  though  they  were  preferred  and  pressed  by  the 
appellant  as  proper  elements  of  this  settlement,  were 
excluded — not  rejected  or  passed  upon— from  consideration 
by  the  commissioner  because  they  had  been  adjudicated 
by  and  were  covered  by  the  award.  It  is  assigned  as  error 
by  the  appellant,  in  his  petition  for  appeal,  that  it  was 
erroneous  and  injurious  to  his  interests  to  attempt  to  settle 
the  complicated  partnership  transactions  of  these  parties 
to  these  several  contracts  by  sections  or  separate  accounts, 
they  being  so  connected  and  related  as  to  make  it  impos- 
sible to  take  separate  accounts  without  great  injustice. 

We  are  of  opinion  that  the  decree  of  the  circuit  court 
confirming  the  report  of  the  special  commissioner,  Arm- 
strong, is  erroneous,  and  that  the  said  report  must  be  re- 
committed, and  that  an  account  of  the  James  creek  canal 
contract  be  taken  and  adjusted  to  the  account  ordered  to 
be  taken  in  the  cause  by  the  decree  of  this  court  of  Decem- 
ber 2,  1886.     82  Va.  601. 

In  his  assignment  of  errors  in  the  petition  for  appeal 
the  appellant  says:  *'The  decree  is  most  manifestly  erro- 
neous in  sustaining,  as  it  did,  the  extortionate  fee  of  the 
commissioner  of  $700,  and  in  refusing  even  to  allow  a  stay 
of  execution  for  its  collection  upon  giving  bond  for  such 
stay,  as  the  statute  allows."  The  appellant  might  have 
excepted  to  and  contested  this  fee  in  the  court  below,  but, 
so  far  as  the  record  shows,  he  omitted  to  do  so;  and  having 
made  affidavit  as  to  the  number  of  hours  employed,  the 
commissioner  had  a  right,  under  the  eighth  section  of 
chapter  180  of  the  Code  of  1873,  to  charge  at  the  rate  of 
one  dollar  per  hour  employed  diligently  in  the  work. 
Vol.  Lxxxiii— 45 


354  Shipman  v.  Fletcher. 

Opinion. 

The  decree  complained  of  is,  for  the  foregoing  reasons, 
erroneous,  and  must  be  reversed  and  annulled,  and  the  case 
will  be  remanded  to  the  said  circuit  court  of  the  city  of 
Alexandria  for  further  proceedings  to  be  had  in  accordance 
with  this  opinion. 

Decree  reversed. 
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Clarp,  by,  &c.  v.  City  of  Richmond. 
March  17th,  1887. 
(Lewis,  V.^Absent.) 

L  Municipal  Corporations— Zw^////v  —  »S/rtf^/j.— Such  a  corporation 
having  by  its  charter  power  to  lay  out,  improve,  light  and  keep  its 
streets  in  order,  is  liable  in  damages  to  any  person  who  may  sustain 
injuries  by  reason  of  its  neglect  to  keep  its  streets  in  proper  and  safe 
condition,  if  it  has  notice,  express  or  implied,  of  the  defect.  Noble  v. 
Cify  of  Richmond,  31  Gratt.  271. 

2.  Idem. — Excavation. — And  where  it  permits  an  excavation  to  remain 
without  proper  guards  so  near  the  highway  that  one  rightfully  using 
it  may,  without  fault,  by  unintentional  deviation,  or  accidental  misstep, 
sustain  injury  by  falling  into  such  excavation,  it  is  also  liable. 

3  Idem. —  Trespasser.— ^vX  where,  in  order  to  reach  the  place  of  danger, 
the  party  must  quit  the  highway  and  become  a  trespasser  on  another's 
premises,  such  corporation  is  not  liable. 

4.  Idem. — Children — Case  at  bar. — Nor  is  it  actionable  negligence  in  such 

a  corporation  to  have  a  place  "so  alluring  to  children  "  as  that  men- 
tioned in  the  evidence,  exposed  without  barriers,  when  it  could  only 
be  reached  by  leaving  the  highway  and  trespassing  on  another's 
premises. 

5.  Appellate  Court  —  Evidence — Instructions.  —  Where  the  evidence 

shows  that  a  party  was  not  entitled  to  the  instructions  given  by  the 
court  below,  and  that  he  could  not  thereby  have  been  prejudiced,  this 
court  will  not  reverse  the  judgment, 

6.  Idem. — Quaere, — Where  the  only  bill  of  exceptions  in  the  record  is  to 

the  refusal  of  the  court  to  give  instructions  asked  for  by  the  appellant, 
and  does  not  set  forth  all  the  evidence,  and  show  that  a  new  trial  was 
moved  for,  and  denied,  can  this  court  set  aside  the  verdict  and  remand 
the  cause  for  a  new  trial  ?  Rhea  y.  Trotter,  26  Gratt.  599  ;  Briggs  v. 
Hall,  4  Leigh,  528. 
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.  Error  to  judgment  of  circuit  court  of  city  of  Richmond^ 
rendered  on  the  tenth  day  of  July,  1884,  in  an  action  at 
law,  wherein  Frank  A.  Clark,  an  infant  suing  by  next 
friend,  was  plaintiff,  and  the  city  of  Richmond  was  de- 
fendant. At  the  trial  the  plaintiff  asked  for  instructions, 
which  the  court  denied,  but  gave  instead  an  instruction  of 
its  own.  Whereupon  the  plaintiff  filed  his  bill  of  excep- 
tions to  the  ruling  of  the  court,  wherein  he  set  out  that  Ije- 
"  introduced  testimony  tending  to  prove ''  his  case,  &c.,  but 
did  not  set  forth  all  the  evidence  that  was  before  the  jury. 
No  motion  was  made  to  set  aside  the  verdict,  which  waa 
for  the  defendant.  To  the  judgment  rendered  upon  thia 
verdict  the  plaintiff  obtained  a  writ  of  error.  The  opinion 
states  the  facts  of  the  case. 

W.  W.  &  B.  T,  Crumpy  for  plaintiff  in  error. 

(7.  y.  Meredith,  for  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  tort  brought  by  Frank  A.  Clark,  an» 
infant  of  tender  years,  who  sues  by  his  next  friend,  against 
the  city  of  Richmond,  to  recover  damages  for  injuries  sus- 
tained by  him  in  falling  into  an  open  area  which,  it  is 
charged,  the  city  allowed  to  remain  without  a  suflSlcient 
barrier. 

There  was  a  demurrer  to  the  declaration  and  each  count 
thereof,  which  being  overruled,  the  parties  went  to  trial, 
when  the  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  now  complains  that  the  court  erred  to  his 
prejudice  in  refusing  to  give  certain  instructions  asked  for 
by  him,  and  in  giving  the  instruction  which  it  gave. 

The  bill  of  exceptions — and  there  is  only  one  in  the? 
case— does  not  contain  all  the  evidence  given  at  the  trials 
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but  enougli  of  it  to  exhibit,  in  the  estimation  of  the  plain-> 
tiflf,  the  relevancy  of  the  instructions  asked  for  by  him  to 
the  facts  of  the  case.  Yet  meager  as  this  statement  of  the 
evidence  is,  it  is  sufllciently  full  to  disclose  the  fact  that 
the  plaintiff  can  in  no  event  be  entitled  to  recover.  With- 
out, therefore,  stopping  to  consider  the  action  of  the  court 
in  the  matter  of  the  instructions,  and  assuming,  for  the 
purposes  of  the  argument,  that  the  granamen  of  the  plain- 
tiff's complaint  has  been  fully  established,  I  shall  proceed 
to  state,  as  briefly  as  possible,  the  grounds  upon  which  this 
opinion  rests. 

It  appears  from  the  bill  of  exceptions  that  the  city  of 
Richmond  had  been  engaged  for  several  months  prior  to 
the  date  of  the  accident  in  elevating  the  grade  of  Fourth 
street  between  Byrd  and  Canal  streets,  aud  that  this  work 
was  nearly  completed  on  the  first  of  October,  1883.  About 
which  time  the  owner  of  four  tenenient  houses  fronting 
on  Fourth  street  and  adjoining  the  corner  of  Byrd  street 
determined  that  he  would  at  the  same  time  enlarge  an  area 
in  front'of  his  houses,  which  was  then  three  feet  wide  and 
several  feet  deep.  As  the  city  wished  to  utilize  the  earth 
to  be  obtained  from  the  new  area,  the  digging,  by  agree- 
ment, was  done  by  the  city  hands  as  a  part  of  the  work  on 
the  street.  On  the  area  thus  enlarged  the  owner — one 
Truman  A.  Parker — constructed  along  the  line  of  this  side- 
walk a  substantial  brick  wall,  and  surmounted  the  same 
with  a  granite  coping.  The  top  of  the  coping  was  at  least 
fifteen  inches — and  probably  over  two  feet — above  the 
general  level  of  the  sidewalk.  Such  being  the  condition 
of  the  area  on  the  morning  of  the  accident,  the  plaintiff,  a 
child  six  years  of  age,  but  small  of  stature  (not  being  above 
three  feet  high  at  most),  who  had  been  sent  on  an  errand, 
came  up  this  sidewalk,  using  the  walkway  until  near  the 
end  of  the  square,  when  of  his  own  motion  he  got  on  top 
of  the  wall,  and,  while  standing  or  walking  thereon,  fell 
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jnto  the  area,  thereby  sustaining  the  injuries  for  which  he 
sues. 

Is  there  a  right  of  recovery  in  such  a  case?  It  is  well 
settled  in  this  State  that  a  municipal  corporation  which 
has,  by  its  charter,  the  power  to  lay  out,  improve,  light 
and  keep  its  streets  in  order,  is  liable  in  damages  to  any 
person  who  may  sustain  injuries  by  reason  of  the  neglect 
of  such  corporation  to  keep  its  streets  in  a  proper  and  safe 
condition.  In  such  cases  the  duty  of  the  corporation  to 
repair,  and  its  liability  for  injuries  caused  by  defective 
streets,  is  deduced  from  the  special  and  exclusive  powers 
conferred  upon  the  corporation  with  respect  to  its  streets, 
and  from  the  means  which,  by  taxation  and  local  assess- 
ments, the  law  places  at  its  disposal  to  enable  it  to  dis- 
charge this  duty.  JVoJjle  v.  Cltj/  of  Richmond^  31  Gratt. 
275;  2d  Dillon  on  Municipal  Corporations,  §  789.  And  it 
is  equally  well  settled  that  where  the  corporation  permits 
an  excavation  to  remain  unf  enced  or  without  proper  guards, 
in  such  close  proximity  to  the  highway  as  that  one  right- 
fully using  it  may  without  any  fault  6n  his  part,  but  as  the 
result  of  an  unintentional  deviation  or  an  accidental  mis- 
step, sustain  injury  by  falling  into  such  excavation,  such 
corporation  or  city  will  be  also  liable.  Coiipland  v.  Hard- 
ingham^  3d  Campbell;  Jarvis  v.  Dean,  11  J.  B.  Moore, 
354 ;  Barnes  v.  Ward,  67  E.  C.  L.  R.  400 ;  Zettler  v.  City  of 
Atlanta,  Q^  Ga.  195 ;  Bassell  v.  City  of  St.  Joseph,  53  Mis- 
souri, 299.  But  in  these  cases,  in  order  to  render  the  cor- 
poration liable  for  injuries  occasioned  by  such  excavation, 
the  excavation  must  substantially  adjoin  the  highway,  so 
that  one  making  a  false  step,  or  affected  by  sudden  giddi- 
ness, might  be  thrown  in  the  excavation.  Hardcastle  v. 
The  South  Yorkshire  Railroad  Co.,  4  H.  &  N.  67 ;  Binks  v. 
South  Yorkshire  Railroad  Co.,  113  E.  C.  L.  242;  HadZey  v. 
Taylor,  L.  R.,  1  C.  P.  54.  But  if,  in  order  to  reach  the  place 
of  danger,  the  party  injured  must  become  an  intruder  or 
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trespasser  upon  the  premises  of  another,  the  case  will  be 
different,  for  in  such  case  there  is  no  breach  of  duty  from 
which  the  liability  to  respond  in  damages  can  result.  From 
what  has  been  said,  it  is  perfectly  obvious  that  the  present 
case  does  not  fall  within  the  principle  announced  above ; 
for  here  the  wall  and  coping  may  be  said  to  have  furnished 
the  plaintiff  an  ample  barrier  so  long  as  he  was  using  the 
sidewalk  for  purposes  of  travel. 

It-is  equally  impossible  to  maintain  the  liability  of  the 
corporation  upon  the  second  ground  suggested  by  the 
plaintiff^s  counsel,  namely,  that  it  was  negligence  in  the 
corporation  to  have  a  place  so  enticing  aud  alluring  to 
children  thus  exposed  without  barriers.  The  obligation 
of  municipal  corporations  to  erect  barriers  around  areas 
adjoining  or  extending  into  its  sidewalks  or  highways 
grows  out  of  the  duty  which  rests  upon  municipal  corpo- 
rations to  maintain  their  streets  and  sidewalks  in  safe 
condition  for  those  who  may  be  rightfully  using  them, 
whether  they  be  grown  persons  or  children ;  but  this  duty 
cannot  be  held  to  extend  to  the  protection  of  children 
against  every  sudden  freak  that  may  possess  them.  Cor- 
porations have  indeed  been  held,  in  some  instances,  liable 
for  a  failure  to  adopt  suitable  precautions  and  safeguards 
to  protect  children  against  turn-tables  and  dangerous 
machines  which  they  have  permitted  to  remain  sufficiently 
near  their  streets  and  sidewalks  to  allure  and  entice  chil- 
dren into  using  them  to  their  hurt ;  but  no  case,  so  far  as 
we  are  aware,  has  gone  to  the  extent  of  holding  a  munici- 
pal corporation  liable  in  damages  to  a  child  who  had  left 
the  street  or  highway  and  suffered  an  injury  as  a  conse- 
quence of  his  having  climbed  upon  a  structure  entirely 
without  its  travelled  limits,  and  fallen  therefrom.  Jtail- 
road  Co.  v.  Stout,  17  Wall.  657;  Keffe  v.  M.  <fc  St.  P.  By. 
Co.,  21  Minn.  207 ;  K.  C.  Ry.  Co.  v.  Fitzsimmons,  22  Kan.  690. 

The  same  reasons  which  would  warrant  us  in  holding 
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the  defendant  liable  here  would  authorize  us  to  hold  a 
corporation  liable  for  an  injury  suflFered  by  a  child  who 
had  climbed  upon  a  building  in  process  of  construction 
without  the  highway,  and  sustained  injuries  in  falling 
therefrom.    . 

We  are  of  opinion  that  there  is  no  liability  upon  the 
defendant  in  this  case,  and  this  makes  it  unnecessary  for 
us  to  consider  whether  the  c.ourt  erred  in  refusing  the 
instructions  asked  by  the  plaintiflf. 

It  follows,  also,  that  the  plaintiff  was  not  entitled  even 
to  the  instruction  given  by  the  court,  and  that  he  could 
not,  therefore,  have  been  prejudiced  thereby. 

The  judgment  of  the  court  below  is  right,  and  must  be 
affirmed. 


Richardson,  J.,  dissented. 
Judgment  affirmed. 
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Mills'  Adm^r  and  als.  v.  Talley's  Adm'r. 

March  24th,  1887. 

(Lewis,  V,^ Absent.) 

Personal  Representatives— Z/<7^////y — Attorney's  misfeasance — Case 
at  bar. — T.*s  administrator  qualified  in  1870,  and  soon  after  entrusted 
for  collection  to  C,  an.  attorney  of  competency  and  good  standing,  a 
note  due  to  the  estate.  C.  collected  the  greater  part  and  paid  it  over, 
but  allowed  the  note  to  run  out  of  date  without  bringing  suit.  The 
administrator  learned  this  fact  in  1877,  whilst  C.  was  still  solvent,  but 
wholly  failed  to  take  steps  against  C.  to  make  the  money  out  of  him, 
and  the  balance  of  the  debt  became  lost  to  the  estate.  In  suit  against 
the  administrator  for  his  laches^ 
Held  : 

He  became  liable  for  the  debt,  not  for  entrusting  the  note  to  C.  for 
collection,  but  for  his  failure  to  proceed,  during  C.'s  solvency,  to 
make  the  money  out  of  him. 

Appeal  from  decree  of  circuit  court  of  Hanover  couuty, 
rendered  April  29tli,  1880,  and 'May  3d,  1884,  respectively, 
in  a  chancery  suit  wherein  the  administrator  of  Mary  J. 
Mills,  deceased,  and  others,  who  were  the  distributees  of 
Joseph  Talley,  deceased,  were  complainants,  and  Jacob  L. 
Deitrich,  administrator  of  said  Joseph  Talley,  was  defend- 
ant. The  object  of  this  suit  was  to  compel  a  settlement 
of  his  accounts,  and  to  hold  him  liable  for  the  loss  of  a 
certain  debt  the  collection  whereof  he  had  entrusted  to  an 
attorney,  by  whose  neglect  to  institute  suit  in  time  the 
note  had  become  barred  by  the  statute  of  limitations  and 
Vol.  Lxxxiir — 46 
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the  debt  lost.  The  court  heard  the  cause  upon  the  plead- 
ings, exhibits  and  depositions  taken,  and  decreed  that  the 
said  Deitrich  was  not  liable  for  the  loss  of  the  said  debt. 
From  this  decree  the  said  distributees  appealed.  Opinion 
states  the  case. 

li.  U.  Caldwell^  for  appellants. 

Sands,  Leake  &  Carter,  for  appellees. 

HiNTOx,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  to  be  determined  in  this  case  is  the 
liability  of  Talley's  administrator  for  the  uncollected  bal- 
ance of  a  due-bill  which  was  lost  by  the  improper  conduct 
of  the  attorney  to  A^hom  it  was  handed  for  collection,  in 
failing  to  sue  within  the  proper  time,  and  afterwards  in 
altering  said  due-bill. 

An  executor  or  administrator  is  usually  regarded  as 
standing  in  the  position  of  a  gratuitous  trustee,  and  is  only 
responsible  for  plain  acts  of  negligence  or  misconduct 
imputable  to  himself.  Hence,  where  the  executor  or  ad- 
ministrator,' in  the  exercise  of  good  faith  and  ordinary 
discretion  and  care,  intrusts  claims  due  the  estate  to  com- 
petent counsel  in  good  standing  for  collection,  he  is  not 
liable  personally  for  any  loss  occasioned  by  the  negli'gence 
or  misfeasance  of  such  attorney,  even  if  the  attorney 
should  collect  the  money  and  apply  it  to  his  own  use  and 
become  insolvent.  Schouler's  Ex'ors  and  Administrators, 
§321;  Wharton  on  Negligence,  2d  ed.,  §520;  Raynor  v. 
Pear  sail,  3  Johns.  Chy.  R.  584;  Christie  v.  McBride,  1 
Scam.  R.  75 ;  2  Lomax  Ex'ors,  388.  He  qualified  as  admin- 
istrator of  Joseph  Talley  in  January,  1870,  and  within  a 
month  thereafter  placed  a  due-bill  of  A.  W.  Nolting  (the 
cause  of  the  dispute)  for  81,000,  dated  June  12th,  1860,  and 


Mills'  Adm'r  and  als.  v.  Talley's  Adm^r.  363 

opinion. 

received  from  his  attorney  in  September,  1870,  §600,  which 
had  been  collected  on  this  claim.  Now,  applying  these 
familiar  principles  to  the  facts  of  the  case,  it  is  clear  that 
this  administrator  was  guilty  of  no  fault  in  the  selection 
of  counsel.  The  attorney  selected  was  a  lawyer  of  ac- 
knowledged ability  and  of  fair  reputation,  and  the  admin- 
istrator had  the  right  to  rest  with  confidence  in  the  belief 
that  he  would  do  all  that  was  necessary  to  prevent  the 
claim  from  running  out  of  date,  and  to  insure  its  collection, 
until  some  circumstance  arose  to  cast  suspicion  on  his 
conduct.  And  we  must  therefore  hold  that  there  was  no 
fault  imputable  to  the  administrator,  either  in  the  selec- 
tion or  retention  of  his  attorney,  until  he  was  made  aware 
of  the  fact  that  ie  had  allowed  this  claim  to  run  out  of 
date  without  bringing  suit.  But  the  failure  of  the  attorney 
to  bring  suit  within  time  fixed  his  liability  for  the  debt, 
and  as  soon  as  the  administrator  became  aware  of  that 
fact,  it  became  his  duty  to  discharge  his  attorney,  and  seek 
to  make  the  money  out  of  him.  Exactly  when  the  admin- 
istrator ascertained  this  fact  does  not  appear.  It  is  not 
improbable,  although  it  is  insisted  otherwise,  that  it  was 
somewhere  between  February,  1873,  and  March,  1876. 
Conceding,  however,  that  it  was  not  until  March,  1877, 
when  he  certainly  learned  not  only  this  fact,  but  the  addi- 
tional fact  that  White  had  undertaken  to  change  the  due 
bill  to  a  bond  by  interlining  the  words  "  witness  my  hand 
and  seal,"  it  certainly  then  became  his  duty  to  promptly 
dismiss  him,  and  to  institute  proper  proceedings  to  recover 
damages  against  him.  If  he  had  done  so,,  it  by  no  means 
appears  that  the  money  might  not  have  been  then  made 
out  of  him.  He  was  certainly  not  openly  and  notoriously 
insolvent ;  and  it  is  shown  in  this  record,  by  the  testimony 
of  the  witness  Wad  dill,  that  he  made  a  debt  of  $650  out 
of  him  as  late  as  the  early  part  of  that. year.  Under  these 
circumstances  it  was  the  duty  of  the  administrator  to  have 
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brought  suit  against  his  attorney,  and  for  his  negligence  in 
this  respect  he  must  be  held  liable. 

The  decrees  appealed  from  must  be  reversed,  and  the 
cause  must  be  remanded  to  the  circuit  court  of  Hanover 
<;ounty,  to  be  further  proceeded  in  to  final  decree  in  accord- 
ance with  the  views  herein  expressed. 

Decrees  reversed. 
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Barnum  v.  Barnum's  Ex'x. 

March  30th,  1887. 
Adsen/— Lewis,  P. 

1.  Practice  in  Chascerv— Issues— New  trial^Rule, — Where  because 

of  conflict  of  testimony  an  issue  is  directed,  the  solution  whereof  de- 
pends on  the  weight  of  evidence,  and  the  verdict  is  sanctioned  by  the 
trial  court,  the  settled  rule  is  that  the  appellate  court  will  consider  not 
merely  whether  the  evidence  warrants  the  verdict,  but  also  whether 
upon  the  whole  further  investigation  is  necessary  to  justice ;  and  it  will 
not  grant  a  new  trial  if,  in  considering  all  the  evidence,  the  verdict 
seems  to  be  right.     Snouffer  v.  Hansbroughy  79  Va.  166. 

2.  Idem  — Case  at  bar. — A  case  where  the  circumstances  established  by 

the  evidence  fully  warrants  the  verdict  found  on  the  issues  that  were 
directed,  in  effect  that  there  was  fraud  in  the  deed  in  controversy 
which  was  set  up  by  the  appellant. 

Appeal  from  decree  (tf  circuit  court  of  the  city  of  Alexan- 
dria, entered  second  June,  1883,  in  a  suit  in  equity,  wherein 
Lois  Barnum  was  complainant  and  Harmon  S.  Barnum  was 
defendant.  The  object  of  this  suit  was  to  declare  null  and 
void  all  deeds  perfecting  the  title  of  said  Harmon  to  one- 
half  of  the  estate  of  his  late  uncle,  Levi  Deming,  and 
especially  a  deed  dated  twelfth  May,  1874,  and  purporting 
to  have  been  executed  by  said  Levi.  Upon  an  appeal  to- 
this  court  from  a  decree  of  1879,  it  reversed,  in  1882,  said 
decree,  and  directed  the  issues  to  be  tried  as  to  the  genu- 
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ineness  and  fairness  of  the  procurement  of  the  said  deed. 
At  the  trial  the  jury  rendered  a  verdict  in  favor  of  the 
complainant,  who  assailed  both,  and  the  circuit  court 
sanctioned  the  verdict  and  decreed  accordingly.  And  the 
defendant  appealed.    Opinion  fully  states  the  facts. 

Charles  E,  Stuart,  for  the  appellant. 

S.  F.  BeacJi,  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  in  this  cause.  The  suit  was 
brought  to  set  aside  as  fraudulent  and  void  certain  instru- 
ments by  which  Harmon  S.  Barnum,  the  appellant,  claimed 
to  have  acquired  the  ownership  of  one-half  of  the  estate 
of  which  his  uncle,  Levi  Deming,  of  the  county  of  Fairfax, 
died  possessed. 

At  the  hearing  of  the  cause  on  the  sixteenth  day  of 
December,  1879,  the  circuit  court  of  Fairfax  entered  a 
decree  dismissing  the  bill,  on  the  ground  that  the  allega- 
tion of  fraud  was  not  sustained  by  the  evidence,  and  on  the 
first  appeal  to  this  court  in  1882  that  decree  was  reversed, 
and  the  cause  was  remanded  with  directions  to  try  the 
following  issues:  "First,  whether  the  deed  filed  with  the 
record,  bearing  date  the  twelfth  *day  of  May,  1874,  and 
purporting  to  have  been  executed  and  delivered  by  Levi 
Deming,  was  in  fact  so  executed  and  delivered.  Second, 
whether  if  said  deed  was  in  fact  so  executed  and  delivered, 
was  it  or  not  procured  by  fraud  or  undue  influence ;  and 
upon  the  trial  of  said  issues  the  appellee  shall  be  entitled 
to  open  and  conclude." 

After  the  cause  was  remanded,  it  was  by  consent  of  par- 
ties removed  to  the  circuit  court  of  Alexandria  city,  and 
in  that  court  these  issues  were  tried  by  a  special  jury,  who 
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found  a  verdict  for  the  plaintiff,  which  verdict  was  ap- 
proved by  the  court,  which  decreed  accordingly. 

The  application  to  this  court  now  is  to  set  aside  the 
verdict  of  the  jury,  on  the  single  ground  that  there  is  no 
evidence  to  support  the  verdict.  But  in  our  judgment 
there  is  little  room  in  the  present  case  for  such  a  conten- 
tion. The  rule  applicable  to  appeals  of  this  description 
has  been,  repeatedly  declared  in  substantially  the  same 
terms.  In  Almond  v.  Wilson,  75  Va.  613,  the  court  says: 
"In  this  case  we  have  the  report  of  the  commissioner,  the 
verdict  of  the  jury,  and  the  opinion  of  the  chancellor,  all 
concurring,  each  one  of  whom  was  confronted  with  the 
witnesses,  and  had  the  fullest  opportunity  of  testing  their 
accuracy,  credibility  and  sources  and  means  of  information 
under  the  test  of  a  public  cross-examination.  Under  such 
circumstances,  it  would  be  an  unusual  exercise  of  appellate 
jurisdiction  for  this  court  to  reverse  the  decree  of  the  cir- 
cuit court.  Such  a  course  would  be  in  violation  of  the 
practice  and  rule  of  this  court  from  the  foundation  of  the 
government.  The  cases  on  this  subject  are  numerous,  and 
are  perfectly  familiar  to  the  profession."  And  in  Snouffer^s 
Adm'TY.  Hanshrough,  79  Va.  166,  the  court  said:  "In 
cases  of  this  character,  where  there  is  an  utterly  irrecon- 
cilable conflict  between  the  testimony  of  the  plaintiff  and 
defendant,  where  the  proper  solution  of  the  controversy 
depends  upon  the  credibility  of  the  witnesses,  where  the 
cause  has  been  remanded  solely  with  the  view  to  obtain 
the  opinion  of  the  jury  as  to  some  paramount  fact  neces- 
sary to  be  ascertained  before  a  decree  in  accordance  with 
the  justice  of  the  case  and  the  rights  of  the  parties  can  be 
rendered,  and  where  the  verdict  which  has  been  found  has 
received  the  sanction  and  approval  of  the  trial  court,  the 
appellate  court  will  sustain  the  decree,  unless  it  can  see 
from  the  record  that  something  was  done  or  omitted  to  be 
done  on  the  trial  which  might  have  improperly  influenced 
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the  jury  in  arriving  at  the  verdict,  or,  at  the  least,  that  it 
is  doubtful  whether  under  the  facts  of  the  particular 
case  such  a  verdict  should  have  been  rendered  at  all.  In 
every  such  case  it  would  not  only  be  manifestly  unjust  to 
the  individual,  but  at  war  with  a  wise  and  salutary  course 
of  legal  procedure  to  send  the  case  back,  and  to  subject 
the  party  prevailing  to  the  hazard  and  uncertainty  of 
another  trial,  unless  it  should  be  apparent  to  the  court 
from  the  record  that  there  had  been  at  least  a  probable 
miscarriage  of  justice,  owing  to  some  illegal  advantage 
which  he  may  have  obtained  on  the  trial."  Now  these 
quotations  show  that  the  appellate  court  is  not  disposed  to 
incline  too  ready  an  ear  to  applications  of  this  character^ 
and  to  grant  them  only  when  the  plain  justice  of  the  case 
requires  that  it  should  do  so.  But,  apart  from  this  con- 
sideration, we  think  that  the  record,  far  from  sustaining 
the  contention  of  the  appellant,  discloses  a  case  of  as  gross 
and  transparent  a  purpose  on  the  part  of  Harmon  S.  Bar- 
num to  defraud  his  mother,  Lois  Barnum,  of  one-half  of 
the  estate  which  came  to  her  from  her  brother,  Levi 
Deming,  as  we  have  ever  seen.  Mrs.  Barnum  was  the  only 
sister  of  Levi  Deming,  and  to  her  he  was,  as  the  evidence 
clearly  establishes,  devotedly  attached.  He  had  long 
purposed  that  she  should  heir  all  that  he  left.  He  barely 
endured  his  nephew,  the  appellant  here,  and  permitted 
him  to  remain  on  his  place  only  out  of  regard  for  the 
feelings  of  his  sister,  the  appellant's  mother,  and  the 
homeless  situation  of  bis  little  daughter.  Yet,  notwith- 
standing all  this,  which  was  known  to  the  appellant,  he 
appeared  before  his  mother  on  the  morning  after  his 
uncle's  death,  with  a  paper  in  the  words  and  figures  fol- 
lowing : 

"  To  Lois  Barnum : 

I  desire  that  one  equal  undivided  half  of  my  estate^ 


Parnum  V,  Barnum's  Ex'x.  369 

opinion. 

both  real  and  personal,  be  conveyed  to  Harmon  S.  Barnum 
within  twenty  days  after  my  decease,  to  be  his  sole  prop- 
erty. 

(Signed)  Levi  Deming. 

Fairfax  county,  May  Ist,  1874." 

And  urged  her  to  go  at  once  with  him  before  a  magistrate 
and  acknowledge  a  deed  accordingly.  Failing  in  this, 
within  less  than  a  fortnight  thereafter  he  goes  to  Mr.  Geo. 
A.  Mushbach,  who  was  a  comparative  stranger  to  Mr. 
Deming,  with  a  deed  dated  May  11th,  1874,  written  by 
himself,  and  with  his  certificate  as  a  justice  of  the  peace 
of  its  acknowledgment  annexed,  but  purporting  to  be  a 
deed  signed  and  acknowledged  by  Levi  Deming  eleven 
days  before  his  death,  by  which  in  consideration  of  $3,000 
he  granted  his  entire  estate— one-half  to  his  sister,  Lois 
Barnum,  and  the  other  half  to  George  A.  Mushbach,  of  the 
city  of  Alexandria,  and  upon  the  pretense  that  his  uncle 
wanted  him  (Harmon)  to  have  half  of  his  estate,  and  had 
considered  that  the  best  way  to  accomplish  this  was  to 
convey  the  half  to  Mushbach,  to  be  conveyed  by  him  to 
Harmon,  obtained  from  Mushbach  a  deed  reciting  these 
statements  and  conveying  to  said  Harmon  the  half  of  the 
estate,  which  the  deed  of  May  11,  1874,  purported  to  con- 
vey to  Mushbach ;  and  while  he  is  doing  all  this,  as  the 
evidence  discloses,  he  has  lying  in  his  own  bureau  drawer 
a  deed,  all  ready  for  execution,  and  in  his  own  handwriting, 
from  Lois  Barnum  to  Harmon  S.  Barnum,  conveying  to 
him  in  consideration  of  $3,000  "  one-half  of  her  farm  upon 
which  she  resides,  and  which  is  known  as  Cottage  Farm, 
and  the  same  farm  which  belonged  to  the  late  Levi  Dem- 
ing." Could  fraud  be  made  plainer  ?  We  think  not.  At 
the  time  he  is  trying  to  obtain  from  either  his  mother  or 
Mr.  Mushbach  one-half  of  this  property  by  means  of  these 
false  and  unworthy  devices,  we  have  his  own  written  de- 
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claration  to  the  effect  that  the  whole  of  that  farm  belonged 
to  his  mother  alone. 

In  the  face  of  such  evidence  the  jury  could  not  have 
found  any  other  verdict  than  the  one  they  did,  and  it  can 
not  be  disturbed.  The  decree  of  the  circuit  court  of  the 
<5ity  of  Alexandria  must  therefore  be  affirmed. 

Decree  affirmed. 
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Hatcher  v.  Crews'  Adm'r  and  ai-s. 
April  14th,  1887. 

1.  Homestead  Exemption.— Where  a  fraudulent  conveyance  of  property 

is  subsequently  annulled  at  the  suit  of  the  creditor,  the  grantor  is  not 
estopped  as  against  the  creditor  to  assert  his  right  to  homestead  in  the 
said  property.    Marshall  v.  Sears^  79  Va.  49. 

2.  Idem— Prior  claim — Part  allowance, — ^Thefact  that  the  homesteader  has 

claimed  his  homestead  exemption  in  the  bankrupt  court  and  been  al- 
lowed part  thereof  by  the  assig^nee,  does  not  affect  his  claim  to  the 
balance.     Oppenheimer  v.  Howell^  76  Va.  218. 

Appeal  from  decree  of  corporation  court  of  Danville,  ren- 
dered twenty-first  April,  1885,  in  the  suit  of  Crews'  Adm'r 
against  E.  M.  Hatcher  and  als.  This  is  sequel  to  Crews  v. 
Hatchery  78  Va.  460.  After  the  cause  was  returned  to  the 
said  court,  Hatcher  claimed  his  homestead  exemption  which 
was  denied  him  in  the  property  embraced  in  the  deed  which 
had  been  annulled  as  fraudulent.  From  this  decree  Hatcher 
appealed.    Opinion  states  the  case. 

Peatross  &  Harris,  L  H.  Oarrington,  and  Ouy  &  GiU 
liaviy  for  the  appellant. 

J.  P.  Harrison  and  W.  W.  Henry,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

In  June,  1878,  certain  creditors  of  the  appellant,  E.  M. 
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Hatcher,  filed  their  bill  in  the  corporation  court  of  Dan- 
ville, in  which  they  allege  that  two  deeds  of  settlement 
upon  Mrs.  C.  I.  Hatcher — the  one  for  a  lot  of  land  on  Grove 
street,  in  the  town  of  Danville,  and  the  other  for  a  lot  on 
Craghead  street,  in  said  town — were  made  with  intent  to- 
hinder,  delay  and  defraud  the  creditors  of  her  husband, 
the  said  E.  M.  Hatcher,  and  asked  that  they  be  set  aside 
and  annulled.  Pending  this  suit,  E.  M.  Hatcher  was  ad- 
judged a  bankrupt  upon  his  own  petition.  Amongst  the 
property  surrendered  is  included  a  reversionary  interest  in 
some  real  estate  held  by  his  mother,  Mrs.  Updegraflf,  for 
life,  which  he  valued  at  $1,500,  and  he  expressly  dis- 
claimed all  interest  in  the  above-mentioned  two  lots  of 
land,  which  he  contended  were  settled  on  his  wife.  After 
specifying  in  the  appropriate  schedule  certain  articles 
which  he  asked  to  have  allowed  him  under  the  provision 
of  the  bankrupt  act  exempting  five  hundred  dollars'  worth 
of  property,  he  then  asked,  in  general  terms,  that  he  might 
be  paid,  out  of  the  proceeds  of  sale  of  the  other  property^ 
surrendered  by  him  in  bankruptcy,  a  sum  of  money  suf- 
ficient to  make  to  him  the  homestead  exemption  of  $2,000 
allowed  by  the  statute  of  Virginia.  On  fourteenth  of 
November,  187S,  the  assignee  set  apart  to  the  bankrupt 
certain  articles  of  personal  property  of  the  aggregate  value 
of  $74.00  as  a  part  of  his  homestead,  leaving  a  balance  of 
$1,926  due,  which  has  never  been  allowed  him.  After 
Hatcher  was  adjudged  a  bankrupt,  the  plaintiflFs  filed  an 
amended  bill  asking  that  his  assignee  be  made  a  party, 
and  he,  by  his  answer,  submitted  to  the  jurisdiction  of  the 
court. 

On  the  hearing  of  the  cause  the  corporation  court  de- 
clared the  deeds  of  settlement  upon  Mrs.  Hatcher  to  be 
null  and  void,  and  upon  appeal  to  this  court  that  decree 
was  affirmed.    See  Hatcher  v.  Crews,  <£c.,  78  Va.  460. 

The  appellant  having  never  been  allowed  a  homestead. 
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exemption  in  the  bankrupt  court,  upon  the  return  of  this 
cause  from  the  court  of  appeals,  by  deed  dated  August  8  th, 
1884,  which  was  duly  recorded,  asserted  his  claim  to  a 
homestead  out  of  the  Grove-street  property  and  in  certain 
specified  articles  of  personal  property.  But  the  court  below 
decreed  against  Hatcher  upon  this  point.  The  sole  ques- 
tion we  have  to  decide,  therefore,  is  whether  Hatcher,  who 
is  a  resident  of  Danville,  and  a  householder  and  head  of  a 
family,  and  who  has  only  received  $74  on  account  of  his 
homestead  exemption,  is  entitled  to  have  set  apart  to  him 
the  remainder  of  $1,926  out  of  the  property  claimed.  And 
upon  this  point  we  entertain  no  doubt.  Indeed  we  regard 
the  matter  as  concluded  by  authority. 

The  Constitution,  section  1,  Article  XI.,  says  that  "every 
householder  or  head  of  a  family  shall  be  entitled  to  *  * 
hold  exempt  from  levy,  seizure,  garnisheeing,  or  sale  under 
any  execution,  order,  or  other  process  *  *  *  his  real  or 
personal  property,  or  either,  including  money  and  debts  due 
l^m  *  *  *  to  the  value  not  exceeding  two  thousand 
dollars,"  &c.  And  in  Shipe,  Cloud  &  Co.  v.  Repass^  28  Gratt. 
734,  this  court  held  that  where  a  conveyance  is  set  aside 
for  fraud,  at  the  suit  of  the  grantor's  creditors,  he  is  not 
estopped  as  a^inst  them  to  assert  his  claim  of  homestead 
in  the  property  embraced  in  the  deed.  That  decision  has 
been  afiirmed  and  reaffirmed  by  the  cases  of  Boynton  v. 
McNealy  31  Gratt.  459,  and  Marshall  v.  Sears,  79  Va.  49. 

And  section  7,  Article  XI.,  of  the  Constitution  provides 
that  the  homestead  exemption  "  shall  be  construed  liber- 
ally to  the  end  that  all  intents  thereof  may  be  fully  and 
perfectly  carried  out." 

Now,  looking  at  these  provisions  and  decisions,  it  is  clear 
that  what  the  householder  is  entitled  to  is  a  homestead— a 
real  exemption^  and  not  a  mere  right  to  claim  a  homestead. 
It  conveys  a  substantial  right,  and  not  a  mere  right  to  make 
a  claim  which  may  or  may  not  prove  to  be  illusory.    And 
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in  Oppenheimer  v.  Howell,  76  Va.  218,  this  court  held  that 
the  debtor  may  supplement  his  original  homestead  by  a 
new  one  so  as  to  make  the  aggregate  equal  to  the  maximum 
of  $2,000. 

The  right  to  have  this  homestead  set  apart  to  him  was 
not  satisfied  by  the  mere  claim  preferred  by  him  in  the 
bankrupt  court. 

It  can  make  no  diflFerence  that  the  appellant  made  his 
claim  in  the  first  instance  in  the  bankrupt  court.  That 
claim  proved  practically  ineffectual,  and  we  can  perceive 
no  sensible  reason  that  can  be  given  for  holding  this  claim 
in  the  bankrupt  court  to  deprive  the  appellant  of  his 
homestead,  which  would  not  apply  if  made  in  any  other 
court. 

^x  nihilo  nihil  fit.  Hatcher  is  therefore,  in  our  opinion, 
entitled  to  have  his  homestead  of  $1,926  set  apart  to  him 
out  of  the  property  now  claimed  by  him,  and  in  order  to 
effect  this,  to  have  his  assets  so  marshalled  as  that  any 
rents  that  may  be  due  for  said  Grove-street  property  may 
be  paid  out  of  the  other  assets  of  the  claimant. 

The  decree  of  the  corporation  court  of  the  town  of  Dan- 
ville must  be  reversed,  and  the  cause  must  be  remanded, 
to  be  proceeded  in  to  final  decree,  in  conformity  with  the 
views  herein  expressed. 

Decree  reversed. 
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Virginia  Midland  R.  R.  Co.  v.  Roach. 

April  21st.  1887. 

Railroads. — Negligent  injuries — Trespasser — Liability^  Case  at  bar, — 
R.  knew,  or,  from  the  fact  that  he  had  been  for  months  until  recently 
an  employee  of  the  defendant  company,  should  have  known,  that  its 
rules  forbid  any  one  except  the  engineer  and  fireman  to  ride  upon  its 
engines ;  yet,  upon  the  invitation  of  the  engineer  or  conductor,  he  got 
upon  the  engine,  and  was  there  riding  when  the  train  was  negligently 
thrown  off  of  the  track  and  he  was  injured. 

Held: 

The  company  was  not  liable  for  damages  for  the  injury. 

Error  to  judgment  of  circuit  court  of  Pittsylvania  county, 
rendered  tenth  December,  1885,  in  an  action  of  trespass  on 
the  case  wherein  John  D.  Roach  was  plaintiff  and  the 
Virginia  Midland  Railway  Company  was  defendant.  The 
object  of  this  action  was  to  recover  damages  for  an  injury 
inflicted  on  the  plaintiff  by  the  negligence  of  the  defend- 
ant company^s  employees,  whilst  the  plaintiff  was  riding 
on  one  of  the  company's  engines  at  the  invitation  of  the 
driver  thereof.  The  jury  found  a  verdict  for  $600  against 
the  defendant  company.  This  verdict  the  defendant  moved 
the  court  to  set  aside,  as  being  contrary  to  the  law  and  the 
evidence.  The  circuit  court  overruled  the  motion,  and 
entered  judgment  upon  the  verdict.    Thereupon  the  de- 


376  Virginia  Midland  R.  R.  Co.  v.  Roach. 

Opinion. 

fendant  obtained  a  writ  of  error  and  supersedeas  to  this 
court.    Opinion  states  the  facts. 

Kirhpatrick  &  Blackford,  for  plaintiff  in  error. 

E.  E.  Bouldin,  for  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  tort  in  which  the  plaintiff  recovered 
a  verdict  for  $500,  and  the  sole  question  we  have  to  decide 
now  is,  whether  the  court  erred  in  refusing  to  set  aside 
that  verdict  and  to  award  a  new  trial  in  this  case. 

As  appears  from  the  record,  on  the  sixth  day  of  March, 
1883,  E.  B.  Fortune,  the  engineer  of  the  train  on  the  narrow- 
gauge  railroad  from  Elba,  in  Pittsylvania  county,  to  Rocky 
Mount,  in  Franklin  county,  invited  the  plaintiff  to  ride  on 
the  engine  with  him;  the  plaintiff.  Roach,  accepted  the 
invitation  and  rode  about  seven  or  eight  miles  to  Pitts- 
ville,  where  he  got  off  the  engine  and  got  into  the  passenger 
coach  attached  to  the  train,  and  rode  some  four  or  five 
miles  to  Sandy  Level  station,  when  he  got  off  and  intended 
leaving  the  train;  but  the  engineer  again  invited  him  to 
ride  with  him  on  the  engine,  and  to  go  as  far  as  Rocky 
Mount.  This  invitation  the  plaintiff  accepted,  and  once 
more  got  upon  the  engine.  There  he  found  Payne,  the 
conductor  of  the  train.  Fortune,  the  engineer,  and  Rey- 
nolds, the  fireman.  Payne  at  once  opened  the  throttle- 
valve  and  started  the  engine  forward  towards  Rocky 
Mount,  it  was  then  between  seven  and  eight  o'clock,  very 
dark,  and  raining.  As  the  conductor  started  the  engine  he 
handed  a  newspaper  to  the  engineer,  calling  his  attention 
to  a  paragraph  of  a  few  lines  about  a  negro  Mason  in  Texas, 
which  amused  him.  The  engineer  read  it,  handed  it  back 
to  the  conductor,  and  then  took  charge  of  the  etigine.     A 
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mile  and  a  half  beyond  Sandy  Level  the  engine  and  the 
vhole  train,  consisting  of  a  box  (or  freight)  car  and  a  pas- 
senger car,  ran  off  the  track — the  engine  and  tender  on  one 
side,  and  the  rest  of  the  train  on  the  other— and  all  on 
board  the  engine  were  more  or  less  hurt.  Roach,  the 
plaintiff,  was  scalded  on  his  body  and  face  by  hot  water 
from  the  engine.  He  was  attended  by  a  physician  for  ten 
days,  and  was  confined  to  his  room  for  a  month.  He  paid 
a  doctor's  bill  of  twenty-four  (^24.00)  dollars,  which  the 
<5ompany  refused  to  pay  for  him. 

There  was  a  conflict  of  opinion  as  to  the  speed  at  which 
the  train  was  going.  The  witnesses  for  the  plaintiff 
thought  it  faster  than  usual,  and  the  only  two  passengers 
on  the  train  testified  that  the  motion  of  the  train  alarmed 
them,  and  they  moved  their  seats  away  from  the  stove  for 
fear  of  an  accident.  No  one  except  those  on  the  engine 
was  hurt  by  the  accident.  The  rules  of  the  company  pro- 
hibit any  one  but  the  engineer  and  certain  employees  from 
riding  on  the  engine.  They  also  require  every  employee 
to  learn  them.  Roach,  the  plaintiff,  had  theretofore  served 
as  fireman  for  four  or  five  months,  though  for  several  weeks 
he  had  not  been  in  the  serviioe  of  the  company,  and  testi- 
fied that  he  was  not  aware  of  any  such  rule  when  he  got 
on  the  engine.  He  did  not  pay  any  fare  for  his  ride.  Now, 
if  we  treat  the  certificate  in  this,  as  it  really  is,  as  a  certifi- 
cate of  evidence,  although  it  purports  to  be  a  certificate  of 
facts,  and  under  the  long  and  well  settled  rule  of  this  court, 
and  consider  only  the  evidence  introduced  by  the  party 
who  prevailed  below,  it  must  be  conceded  that  there  is 
evidence  of  such  negligence  as  would  make  the  company 
clearly  liable  in  damages  to  any  passenger  on  the  train. 
But  Roach  was  not  a  passenger,  but  a  mere  trespasser  or 
intruder,  because  he  was  not  lawfully  on  the  train.  It  is 
true,  he  says  he  was  invited  to  ride  by  the  engineer;  but 
no  one  knew,  or,  what  is  the  same  thing,  ought  to  have 
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known,  better  than  he,  that  neither  the  engineer  or  con- 
ductor, or  both,  could  give  him  the  right  to  ride  upon  the 
engine.  He  was  not  only  a  fireman,  but  had  been  an  em- 
ployee of  this  very  road  for  months,  and  must  be  charged 
with  knowledge  of  what  he  would  have  learned  if  he  had 
discharged  his  duty  and  read  the  printed  regulations  which 
had  been  furnished,  namely,  that  neither  the  engineer  or 
conductor  had  authority  to  invite  him  to  ride  in  such  an 
exposed  position.  The  conductor,  of  course,  had  control 
of  the  train  and  the  right  to  assign  passengers  seats  ;  but 
this,  as  has  been  well  said,  would  not  authorize  Jiim  to 
assign  him  a  seat  upon  the  cow-catcher.  On  the  contrary, 
his  duty  to  his  company  requires  him  to  see  that  its  pas- 
sengers are  safely  seated,  and  that  all  persons  not  entitled 
to  be  carried  should  be  excluded  from  the  train.  And  it 
is,  therefore,  clear  that  Roach  could  not  derive  any  author- 
ity to  ride  from  him.  But,  if  we  look  at  the  evidence  of 
the  defendant  in  error  himself,  it  will  distinctly  appear 
that  the  claim  of  Roach  that  he  was  riding  at  the  invita- 
tion of  the  conductor  was  plainly  an  after-thought,  for  he 
had  twice  gotten  upon  the  engine  at  the  invitation  of  the 
engineer  before  he  saw  the  conductor,  and  then  all  the  in- 
vitation he  received  from  the  conductor  must  be  found  in 
the  language,  "Hello,  where  are  you  going?"  and  the  cir- 
cumstance that  he  did  not  warn  him  off. 

The  case  before  us  is  clearly  distinguishable  from  the 
cases  where  injured  passengers  recovered  damages,  al- 
though at  the  time  they  were  hurt  they  were  not  in  cars 
where  the  passengers  usually  ride;  for  in  such  cases,  as  the 
court  said  in  Robertson  v.  New  York  &  Erie  Railroad  Co.^ 
22  Barb.  93,  "the  injured  passengers  were  lawfully  and 
rightfully  upon  the  trains,  and  were  only  guilty  of  an  im- 
propriety in  selecting  the  car  or  seats  in  which  they  rode; 
whereas,"  as  we  have  seen  in  this  case,  "the  plaintiff  never 
was  rightfully  upon  the  train." 
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As  was  said  by  the  court  in  that  case,  the  plaintiff  was  a 
wrong-doer  the  moment  he  stepped  his  foot  upon  the 
engine,  and  so  continued  until  he  was  injured,  and  cannot 
sustain  this  action.  Duff  v.  Alleghany  H.  JR.  Co.,  91  Penn. 
St.  458;  Beach  on  Contributory  Negligence,  161, 177, 178,179. 

The  judgment  must  be  reversed,  the  verdict  be  set  aside,, 
and  the  suit  of  the  plaintiff  be  dismissed. 

Judgment  reversed. 
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Camp  v.  Norfleet's  Adm'x. 

May  5th,  1887. 

Sm^^s— Estimated  quantity — Mistake — Deficiency—  Compensation.— Where 
vendee  contracts  for  the  payment  of  a  gross  sum  for  a  tract  of  land 
upon  an  estimate  of  a  certain  quantity,  it  is  presumable  that  the  quality 
influences  the  price,  and  that  the  contract  is  not  one  of  hazard  ;  and 
where  by  mutual  mistake  the  parties  have  overestimated  the  quantity, 
an  abatement  will  be  allowed  for  the  deficiency,  according  to  the  rule 
laid  down  in  Vost  v.  Matticote,  77  Va.  610. 

Appeal  from  decree  of  circuit  court  of  Nansemond  county, 
rendered  twenty-third  August,  1884,  in  the  chancery  cause 
of  William  N.  Camp  against  Sarah  E.  Norfleet.  The  object 
of  the  suit  was  to  enjoin  the  collection  of  the  purchase 
money  of  certain  lands  purchased  by  Camp  from  Norfleet, 
on  the  ground  that  in  the  tract  which  was  estimated  by 
the  vendor  and  the  vendee  to  contain  892  acres  there  was 
a  deficiency  of  210  acres,  on  account  whereof  the  latter 
claimed  an  abatement  of  the  purchase  money  that  re- 
mained due  and  unpaid.  The  defendant  having  answered, 
denying  claim  to  abatement,  and  insisting  that  the  sale 
was  a  contract  of  hazard,  and  depositions  having  been 
taken,  the  court,  on  hearing  the  cause,  dissolved  the  in- 
junction and  dismissed  the  bill  at  the  complainant's  costs. 
From  this  decree  the  latter  appealed.  Opinion  states  the 
facts. 

O.  H.  Causey,  for  appellant. 

-ff.  B.  Prentiss,  for  the  appellee. 
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HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  whether  William  N. 
Camp,  the  vendee,  is  entitled  to  an  abatement  of  the  pur- 
chase price  of  a  farm  bought  by  him  from  Sarah  E.  Nor- 
fleet,  administratrix  c.  t.  a.,  Ac,  of  Elisha  Norfleet,  for  a 
deficiency  of  two  hundred  and  ten  acres  of  land  out  of  an 
aggregate  of  892  acres,  which  the  farm  sold  was  supposed 
to  contain.    If  this  was  a  sale  in  gross,  why,  of  course,  the 
vendee.  Camp,  must  bear  the  consequences  of  his  engage- 
ment, notwithstanding  the   deficiency  is  certainly  very 
large,  amounting  to  almost  one-fourth  of  the  whole  num- 
ber of  acres  which  the  farm  was  believed  by  both  vendor 
and  vendee  to  contain.    For  compensation  has  been  often 
refused  in  cases  where  the  deficiency  was  greater  than  it 
is  in  this  case.    In  Tucker  v.  CockCy  2  Rand.  51.  the  lands 
fell  short  more  than  two  thousand  acres  of  the  quantity 
they  were  supposed  to  contain.    In  Russell  v.  KeeraUy  8 
Leigh,  9,  the  deficiency  amounted  to  one  hundred  acres  in 
a  tract  supposed  to  contain  four  hundred  and  five.    And 
numerous  other  cases  might  be  cited  where  the  deficiency 
was  nearly  or  quite  as  great,  and  yet  the  purchaser  has 
been  required  to  bear  the  loss,  because  they  were  contracts 
of  hazard,  in  which  the  purchaser  assumed  the  risk  of  any 
deficiency  which  might  be  found  to  exist.    For,  whilst 
such  contracts  are  not  favored,  yet,  when  clearly  estab- 
lished, they  are  always  enforced.     Caldwell  v.  Craig^  21 
Gratt.  139 ;  Watson  v.  Hoyy  28  Gratt.  698.    But,  as  was  said 
by  Judge  Tucker  in  Keytons  v.  BranfordSj  5  Leigh,  39, 
"though  such  a  contract  of  hazard  is  valid,  it  is  not  to  be 
readily  presumed  unless  it  is  clearly  sustained  by  the 
facts,"    *     *     *    and  the  courts  "  will  take  it  that  a  con- 
tract is  by  the  acre  whenever  it  does  not  clearly  appear 
that  the  land  was  sold  hy  the  tract,  and  not  by  the  acre." 
And  in  Watson  v.  Hoyy  sujpra^  this  court,  citing  Blossing\s 
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Adm'r  v.  Beattyy  1  Rob.  287,  said :  "And  where  the  parties 
contract  for  the  payment  of  a  gross  sum  for  a  tract  or 
parcel  of  land  upon  an  estimate  of  a  given  quantity,  the 
presumption  is  that  the  quantity  influences  the  price  to  be 
paid,  and  that  the  agreement  is  not  one  of  hazard.  Now, 
applying  these  familiar  principles  to  the  case  with  which 
we  are  dealing,  and  bearing  in  mind  the  fact  that  a  court 
of  equity  will  not,  as  was  said  by  Judge  Pendleton  in 
Joliffe  V.  Hitey  1  Call,  262,  be  bound  by  the  expression 
*  more  or  less*  contained  in  deeds,  but  will  resort  to  the 
real  contract  to  ascertain  what  was  the  intention  of  the 
parties,"  we  think  it  very  clear  that  the  contract  in  this 
case  cannot  be  regarded  as  one  of  hazard.  Here  it  is  ad- 
mitted that  all  parties  to  the  transaction  supposed  that 
there  was  315  acres  in  one  of  the  two  tracts  which  went 
to  make  up  the  lands  sold,  and  577  acres  in  the  other,  and 
that  both  before  and  at  the  time  of  the  execution  of  the 
deed  that  a  diagram  or  plat  marked  "B"  was  shown  the 
vendee,  and  referred  to  by  both  parties  for  the  purpose  of 
ascertaining  the  number  of  acres  that  were  being  sold; 
and  we  think  it  apparent  from  the  whole  evidence  that 
Camp  would  never  have  made  the  purchase  had  he  be- 
lieved that  there  could  possibly  be  any  deficiency  deserving 
mention.  Under  these  circumstances,  our  conclusion  is 
that  the  appellant  (Camp)  is  entitled  to  an  abatement  out 
of  the  purchase  money  remaining  due,  for  the  deficiency, 
to  be  ascertained  in  accordance  with  the  rule  laid  down  by 
this  court  in  Tost  v.  MaUicote^s  AdmWy  77  Va.  610. 

The  decree  appealed  from  must  be  reversed,  the  injunc- 
tion reinstated,  and  the  cause  must  be  remanded  for  fur- 
ther proceedings,  in  accordance  with  the  views  herein 
expressed. 

Decree  beversed. 
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Sears'  Ex'or  v.  Marshall. 

May  12th,  1887. 

Appellate  CovRT—Fortner  decree— Court  below — Homestead— Case  at 
bar. — Decree  on  former  appeal  remanding  cause  to  circuit  court  with 
direction  to  assign  to  appellant  (then)  as  his  homestead  the  proceeds 
of  certain  property  embraced  in  a  deed  that  has  been  annulled  as 
fraudulent,  concludes  with  the  words  "unless  he  appears  not  entitled 
to  the  same  on  other  grounds  "  ;  and  the  circuit  court  disregarded  the 
new  objections  presented  by  the  creditor  (the  then  appellee)  to  such 
assignment,  did  make  the  assignment— 
Held: 

There  is  no  error  in  the  order  of  the  circuit  court.  The  intention  of 
those  words  not  being  to  open  up  the  matter  at  large  to  new 
objections. 

Appeal  from  decree  of  circuit  court  of  Elizabeth  City 
rounty,  rendered  twenty-second  December,  1885,  in  a  chan- 
cery suit  in  the  name  of  Sears'  Executor  against  Marshall. 
This  is  sequel  to  the  cause  of  Marshall  v.  Sears*  Ex'or  and 
(Us.,  79  Va.  49.  Upon  the  retui*n  of  this  cause  the  circuit 
court,  in  obedience  to  the  decree  of  this  court,  assigned  the 
proceeds  of  the  property  embraced  in  the  annulled  deed  to 
Marshall.  A  bill  was  presented  to  review  and  reverse  the 
decree  by  Sears'  executor,  which  was  dismissed  at  the  costs 
of  the  complainants  therein,  and  from  the  decree  dismiss- 
ing the  same  this  appeal  was  obtained.  Opinion  states  the 
case. 
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John  B,  Donovan^  for  appellant. 

Jos.  Christian  and  ff.  R,  Pollard^  for  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  decrees  appealed  from  in  thiscas^  must  be  affirmed. 
On  the  former  appeal  this  court  decided  that  the  then  ap- 
pellant, the  present  appellee,  William  J.  Marshall,  was  not 
estopped  to  assert  his  claim  of  homestead  in  the  property 
embraced  in  certain  fraudulent  bills  of  sale,  in  which  he 
was  the  fraudulent  grantor,  and  which  had  been  set  aside. 
And  the  cause  was  remanded  "  with  instructions  to  assign 
to  the  appellant  the  said  sum  of  one  thousand  and  thirty- 
five  dollars,  the  proceeds  of  the  sales  of  the  sloops  *^  Right 
Bower  "  and  "  Uncle  Jeflf,"  and  so  much  of  the  proceeds  of 
the  sloop  "Ann  Cooley"  as  may  be  sufficient,  with  the 
amount  heretofore  claimed  by  the  appellant,  to  make  his 
homestead  exemption  of  two  thousand  dollars,  unless  it  ap- 
pears that  he  is  not  entitled  to  the  same  upon  other  grounds."^ 
The  effect  of  this  decision  is  palpably  to  hold  that  Marshall 
was  entitled  to  a  homestead  exemption  in  the  proceeds  of 
the  sales  of  these  vessels,  unless  it  could  be  seen  by  the 
lower  court  that  he  was  not  entitled  to  the  same  upon  some 
ground  which  had  not  been  brought  to  the  attention  of  this- 
court.  In  other  words,  the  sole  question  debated  in  this 
court  being  the  right  of  a  fraudulent  grantor  to  have  as- 
signed him  a  honiestead  exemption  out  of  property  em- 
braced in  the  fraudulent  conveyance,  this  court  decided 
that  question  in  favor  of  the  appellant,  but  out  of  abundance 
of  caution, and  lest  there  might  be  some  ground  in  the  record 
not  brought  to  the  court's  attention,  added  the  words  "  unless 
it  appears  that  he  is  not  entitled  upon  some  other  ground."^ 
But  it  was  never  intended  to  set  the  whole  matter  at  large 
and  to  allow  Sears'  executor  to  set  up  new  grounds  of  objec- 
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tion  to  giving  him  a  homestead,  which  might  have  been 
preferred  at  the  former  hearing,  but  were  not.  If,  however, 
the  construction  given  to  these  words  by  Sears'  executor  was 
the  right  one,  we  are  of  opinion  that  it  appears  from  the 
affidavit  of  the  Hon.  John  Neely  that  ample  opportunity 
was  afforded  the  counsel  for  Sears'  executor  for  resisting  the 
entering  of  the  decree  granted  by  the  circuit  court  of  Eliza- 
beth City,  and  that  his  failure  to  do  so  was  the  result  of 
his  having  misconstrued  something  that  was  "  spoken  or 
written  to  him  "  by  *^  Mr.  Tabb,"  and  not  from  lack  of  time. 
Our  conclusion  is  that  the  decrees  appealed  from  must  be 
affirmed. 

Decrees  affirmed. 
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Green  v.  Claiborne  and  als. 

May  19th,  1887. 

'Married  V^o^iK^— Trustees — Powers— To  sell— To  mortgage. — Where 
deed  of  settlement  empowers  married  woman  to  change  investment, 
and  the  trustees,  upon  her  written  request,  to  sell  trust  property  and 
invest  proceeds  in  other  property  upon  same  trusts,  this  does  not  au- 
thorize those  trustees  to  mortgage  the  trust  property  for  payment  of 
bonds  given  for  other  property  bought  by  those  trustees  as  such,  nor 
is  she  empowered  to  authorize  them  so  to  do  ;  and  a  mortgage  exe- 
cuted by  them  under  such  circumstances  is  ultra  vires  and  void. 

Appeal  from  decree  of  circuit  court  of  Henrico  county, 
thirteenth  June,  1884,  in  the  chancery  suit  wherein  Julia 
A.  Green  and  another  were  complainants  and  Herbert  A. 
Claiborne  and  others  were  defendants.  The  object  of  the 
suit  was  to  annul  and  to  enjoin  sale  under  a  trust  deed  exe- 
cuted twenty-first  February,  1861,  by  Alexander  Grant,  Jr., 
to  John  Wickham,  to  secure  certain  bonds  held  by  John  H. 
Wickham  on  lands  which  had  been  conveyed  to  said  Grant 
in  trust  for  the  benefit  of  said  Julia  A.  Green,  on  the  ground 
that  said  Grant  had  no  lawful  authority  to  execute  the 
same,  and  that  she  was  legally  unable  to  give  him  such 
authority.  Said  Claiborne  was  substituted  trustee  in  the 
place  of  John  Wickham,  who  declined  to  execute  the  trust. 
The  decision  being  adverse  to  the  complainant,  she  procured 
an  appeal  to  this  court.    Opinion  states  the  case. 
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W.  W.  <t  B.  T.  Crump  and  John  S^.  Wise,  for  appellant. 

Guy  &  GiUiam,  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Hejirico  county,  which  declares  certain  separate  real  estate 
of  the  appellant,  Julia  A.  Green,  chargeable  with  a  debt 
incurred  by  her  trustee  in  purchasing  fifteen  slaves,  and 
which  directs  a  sale  of  such  separate  estate  for  the  pay- 
ment of  said  debt.  The  following  is  a  brief  statement  of 
the  material  facts  of  the  case  :  On  the  nineteenth  day  of 
February,  1840,  a  post-nuptial  deed  of  settlement  was 
made  between  the  said  Julia  A.  and  her  husband,  Benja- 
min W.  Green.  By  the  terms  of  the  settlement  the  prop- 
erty conveyed,  or  that  substituted  for  it,  was  to  be  held  by 
H.  A.  Crenshaw  and  Alexander  Grant,  Jr.,  in  trust  for  the 
separate  use,  benefit,  advantage  and  support  of  the  appel- 
lant during  the  joint  lives  of  herself  and  husband,  with 
the  power  of  appointment  in  her,  by  will  or  deed,  in  case 
she  should  die  first,  And  failing  in  which  the  property  is 
to  pass  to  the  children  and  next  of  kin ;  and  in  the  event 
of  her  surviving  her  husband,  the  trustees  are  required  to 
transfer  the  property  to  her  absolutely. 

In  this  deed  occurs  the  following  provision :  "  If  any 
time  hereafter  it  shall  be  the  wish  and  desire  of  her,  the 
said  Julia  Ann  Green,  to  sell  and  dispose  of  any  of  the 
property  hereby  conveyed  in  the  trust  as  is  above  men- 
tioned, either  real  or  personal,  in  order  to  invest  the  money 
arising  therefrom  in  some  other  kind  of  property  which 
will  be  more  productive  and  conducive  to  her  comfort  and 
support,  and  shall  signify  such  wish  and  desire  to  the  said 
trustees  hereby  authorized  to  act  by  an  instrument  in 
w^riting  under  her  hand  —  seal,  attested  by  the  like  number 
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of  witnesses,  that  theu,  or  as  soon  thereafter  as  shall  be 
convenient,  the  said  Alexander  Grant,  Jr.,  and  Hamilton  A. 
Crenshaw,  or  the  survivor  of  them,  or  the  executors  and 
administrators  of  such  survivor,  at  such  time  and  place 
and  in  such  manner  as  they  shall  think  most  fit  and  bene- 
ficial for  the  trust  reposed  in  them,  shall  proceed  to  sell 
the  property  thus  designated  and  desired  to  be  sold  by  her,^ 
the  said  Julia  Ann,  and  lay  out  the  money  arising  from 
such  sale  and  hold  the  property  thus  purchased  by  them 
for  the  uses  and  purposes,  and  under  such  provisos  and 
agreements,  limitations  and  restrictions  as  are  set  forth 
and  declared  in  relation  to  the  trust  herein  first  above 
mentioned.'' 

Of  this  provision  it  may  be  observed  in  passing,  that,  if 
a  literal  interpretation  is  to  be  given  to  it,  it  only  author- 
izes  the  trustees,  upon  the  request  of  the  cestui  que  trust 
in  writing,  to  sell  and  dispose  of  the  trust  property,  and  to 
invest  the  money  arising  from  the  sale  thereof  in  other 
property,  to  be  held  upon  the  same  trusts* 

On  the  twentieth  day  of  March,  1846,  a  tract  of  one 
hundred  acres  of  land  was  conveyed  to  the  said  trustees 
by  Richard  Willis,  to  be  held  by  them  upon  the  trusts  de- 
clared in  the  above  mentioned  deed  of  settlement.  On  the 
twenty-eighth  of  July,  1843,  a  tract  of  270  acres  of  land 
was  conveyed  by  Warner  W.  Guy  and  wife  to  the  same 
trustees,  upon  trusts  differing  from  the  trusts  of  the  deed 
of  settlement,  but  which  ought  in  fact  to  have  conformed 
to  the  trusts  in  the  deed  of  settlement. 

On  the  twenty-first  of  February,  1861,  and  after  Cren- 
shaw had  died,  Grant,  the  surviving  trustee,  purchased  of 
John  H.  Wickham  fifteen  slaves,  for  which  he  gave  his 
bonds  as  trustee  for  the  sum  of  sixteen  thousand  dollars,, 
payable  in  equal  annual  instalments  of  two  thousand  dol- 
lars, with  interest  payable  annually,  and  to  secure  the 
payment  of  these  bonds,  executed,  simultaneously  with  the 
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■deed  from  Wickham  conveying  the  slaves,  a  deed  of  trust 
upon  the  said  slaves  and  the  tracts  of  land  conveyed,  as 
Above  stated,  by  Guy  and  wife  and  by  Willis. 

The  slaves  were  emancipated,  as  one  of  the  results  of 
the  war  which  soon  followed,  and  in  June,  1875,  H.  A. 
Claiborne,  substituted  trustee  in  the  trust  deed  of  February 
21,  1861,  advertised  for  sale  the  real  estate  conveyed  by  the 
•deeds  from  Guy  and  Willis,  when  the  appellant,  Julia  A. 
Green,  whose  husband  had  died  in  1872,  filed  her  bill  and 
obtained  an  injunction  stopping  the  sale.  The  bill  denies 
the  validity  of  the  deed  of  trust  of  February  21,  1861, 
asks  that  it  may  be  annulled,  and  closes  with  a  prayer  for 
general  relief. 

The  defendants,  Pulliam's  executor  and  Gregory,  who 
were  the  then  holders  of  the  bonds  given  by  Grant,  trustee, 
to  Wickham,  answered  the  bill.  They  assert  the  validity 
of  the  deed  of  1861,  and  claim  that  the  fee  of  the  appel- 
lant in  the  Willis  tract  and  her  interest  in  the  Guy  tract, 
whatever  it  may  be,  should  be  subjected  to  their  bonds. 
When  the  cause  came  on  to  be  heard,  the  court  decreed 
that  the  Willis  tract  of  one  hundred  acres  was  legally 
mortgaged  for  the  bonds  by  the  deed  of  1861,  and  should 
be  sold  absolutely  to  pay  them,  but  that  the  appellant  had 
but  a  life  estate  in  the  Guy  tract  of  270  acres,  and  that  it 
should  be  sold  to  pay  said  bonds.  In  rendering  this  decree 
we  are  satisfied,  after  a  careful  consideration  of  the  case, 
the  court  erred. 

It  is  undoubtedly  well  settled  in  this  State  that  a  married 
woman  is  regarded  in  equity  as  the  owner  of  her  separate 
estate  and  has  the  jus  disponendi  incident  to  such  estate, 
except  so  far  as  it  is  denied  or  restrained  by  the  instrument 
creating  it.  Nixon  v.  Rose^  12  Gratt.  425 ;  McCTiesney  and 
als,  V.  Brown^s  HeirSy  25  Gratt.  393 ;  Bank  of  Greensboro 
V.  Chambers^  30  Gratt.  209.  But  this  power  of  alienation 
is  subject  to  such  limitations  and  restrictions  as  are  con- 
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tained  in  the  instrument  which  may  give  it  suh  modo  only^ 
or  withhold  it  altogether,  for,  as  Lord  Cottenham  says  in 
Tullett  V.  Armstrong,  18  Eq.  Ch.  R.  405,  when  the  court 
first  established  the  separate  estate,  it  violated  the  laws  of 
property  between  husband  and  wife,  but  it  was  thought 
beneficial  and  it  prevailed. 

It  being  once  settled  that  a  wife  might  enjoy  separate 
estate  as  2^  ferae  sole,  the  laws  of  property  attached  to  this 
new  estate,  and  it  was  found  as  part  of  such  law  that  the 
power  of  alienation  belonged  to  the  wife  and  was  destruc- 
tive  of  the  security  intended  for  it.  Equity  again  interfered 
and,  by  another  violation  of  the  laws  of  property,  supported 
the  validity  of  the  prohibition  against  alienation.  And  it 
seems  to  be  at  last  settled  that  the  question  which  so  fre- 
quently arises  upon  the  construction  of  marriage  settlements 
as  to  the  mode  to  be  observed  by  the  wife  in  the  disposition 
of  the  property  settled  to  her  use  when  the  instrument 
creating  the  separate  estate  prescribes  a  mode  of  disposing 
of  it,  cannot  be  determined  by  the  application  of  the  maxim 
eaypressio  vnius  est  exclusio  alteriuSy  but  is  a  question  of 
construction.  In  this  effort  the  court  will  be  guided  by  the 
paramount  rule  which  requires  that  in  the  construction  of 
every  instrument,  it  must  be  so  construed  as,  if  possible,  to 
give  effect  to  every  part  of  it,  and  in  order  to  discover  the 
intention  of  the  parties,  it  will  look,  not  only  to  the  terms 
of  the  instrument,  but  to  the  subject  matter  and  the  sur- 
rounding circumstances.  While,  therefore,  the  maxim  can 
be  no  longer  allowed  the  controlling  force  which  seems  to 
have  been  accorded  it  in  Williamson  v.  Beckham,  in  deter- 
mining the  mode  to  be  observed  by  the  wife  in  the  dispo- 
sition of  the  property  settled  to  her  separate  use,  the  fact 
that  a  particular  mode  has  been  prescribed  may  still  be 
looked  to  as  one  circumstance  tending  to  show  the  extent 
of  the  powers  of  alienation  given  her. 

But  we  do  not  regard  the  inquiry  here  so  much  as  one  of 
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the  cestui  que  trust  to  alien  her  separate  property,  but 
rather  as  a  question  of  the  power  of  the  trustee  over  the 
corpus  of  the  estate,  and  of  the  right  of  the  married  woman 
to  divest  herself  of  her  separate  estate  in  this  way.  It 
being  perfectly  clear  from  the  terms  of  the  deed  of  settle- 
ment that  the  only  power  conferred  upon  the  trustee  is  the 
power  to  sell  and  re-invest,  the  inquiry  must  be  whether 
such  a  naked  power  can  be  construed  to  authorize  the 
trustee  to  divest  himself,  even  with  the  concurrence  of  the 
cestui  que  trusty  of  the  title  to  both  properties,  or  in  other 
words,  to  embark  in  any  venture,  no  matter  how  desperate. 
We  think  it  clear  that  it  cannot  be  so  construed.  That  the 
power  to  sell  does  not  confer  the  power  to  mortgage  has 
been  decided  over  and  again,  and  yet  the  decree  can,  in 
our  opinion,  be  only  upheld  upon  the  assumption  that  the 
power  of  sale  does  confer  the  power  to  mortgage.  Bloomer 
V.  Waldron,  3  Hill  Sup.  Ct.  R.  361 ;  Tyson  v.  Latrole,  42  Md. 
325;  Loving  v.  BrodiCy  134  Mass.  453;  Head  v.  Temple,  4 
Heiskell,  34. 

And  as  in  this  State  as  the  married  woman  can  only  dis- 
pose of  the  corpus  of  her  separate  real  estate  in  the  mode 
prescribed  by  the  instrument  creating  the  estate,  or  in  the 
mode  prescribed  by  law  for  the  alienation  of  real  estate  by 
married  women,  or  by  last  will  and  testament,  since  the 
Code  of  1849,  we  think  it  follows  that  she  could  confer  no 
such  power  upon  her  trustee.  Justis  v.  English^  30  Gratt. 
571. 

Our  conclusion  is,  therefore,  that  the  decree  of  the  circuit 
court  of  Henrico  is  erroneous  and  must  be  reversed,  the 
deed  of  trust  of  February,  1861,  be  set  aside  and  annulled, 
and  the  trustee  in  said  deed  must  be  perpetually  enjoined 
from  acting  thereunder. 

Decree  reversed. 
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Chapman  and  als.  v.  Price  and  als. 

June  14th,  1886. 

1.  Curtesy — Common  law — Legal  e state s-^ Equitable. — At  common  law, 

in  grant  of  estate  of  inheritance  to  married  woman,  husband's  right 
to  curtesy  could  not  be  excluded.  And  the  same  as  to  equitable 
estates. 

2.  Idem — Wife's  separate  estate, ^But  SiS  to  married  woman's  **  separate 

estate,"  the  same  may  be  so  limited  as  to  give  her  the  inheritance  and 
to  exclude  the  husband  from  the  curtesy. 

3.  Idem— y«^    disponendi— Marital  rights. — The  power  of  alienation  by 

d^^d  inter  vivos y  or  by  will,  is  an  incident  to  the  ** separate  estate,** 
and,  if  not  expressly  or  impliedly  restricted,  always  exists  in  the  mar- 
ried woman  just  as  if  she  were  sole ;  and  if  exercised,  effectually 
excludes  husband's  rights  by  curtesy  or  otherwise.     Si  non,  non. 

4.  Idem — Case  at  bar.—\xi  grant  by  parents  of  an  estate  of  inheritance  in 

lands  to  married  daughter  occurs  the  following  habendum:  **To  have 
and  to  hold  in  her  own  right,  free  from  any  claims  or  demands  from 
her  husband,  or  any  person  claiming  under,  through  or  against  him  in 
any  way,  now  or  at  any  time  hereafter."  Afterwards,  the  wife  by  her 
will  devised  the  land  to  her  children,  and  died  leaving  her  husband 
her  surviving.  His  creditors  brought  their  bill  to  subject  his  supposed 
curtesy  in  the  land  to  his  debts. 
Held  : 

The  terms  of  the  devise  created  a  separate  estate  in  the  wife  with 
power  of  alienation,  which  she  exercised,  and  thereby  excluded 
her  husband  and  all  claiming  under  him  from  all  claim  on  the 
land. 

Appeal  from  decree  of  circuit  court  of  Franklin  county, 
in  the  chancery  cause  wherein  Price  and  others  were  com- 
plainants and  H.  C.  Chapman  and  others  were  defendants. 
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The  object  of  the  suit  was  to  enforce  the  judgments  of  the 
complainants  against  the  defendant,  H.  C.  Chapman,  on 
the  alleged  tenancy  by  the  curtesy  in  a  certain  tract  of 
land  in  said  county,  which  had  been  conveyed  to  the  wife 
of  said  Chapman  by  her  parent's  deed  dated  November  2d, 
1876,  and  containing  terms  intended  to  exclude  his  marital 
rights.  She  made  her  will,  devising  the  land  to  her  chil- 
dren, and  died  in  1881.  The  circuit  court  decreed  the  sale 
of  the  life  estate  for  the  purposes  aforesaid.  From  this 
decree  the  children  appealed.    Opinion  states  the  case. 

Penn  &  CocTce^  for  the  appellants. 

Buries  &  Buries  and  Phlegar,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

On  the  second  day  of  November,  1876,  Benjamin  Deyerle 
and  wife  executed  a  deed  conveying,  with  general  war- 
ranty, a  certain  tract  of  land  in  the  county  of  Franklin  to 
his  daughter,  Susan  J.  Chipman,  wife  of  H.  C.  Chapman, 
"to  have  and  to  hold  in  her  own  right  free  from  any  claim 
or  demands  from  her  husband,  or  any  other  person  or  per- 
sons claiming  under,  through,  or  against  him  in  any  way, 
now  or  at  any  time  thereafter,"  the  word  "  thereafter " 
being  manifestly  intended  for  "  hereajter.^^  The  consider- 
ation for  the  grant  expressed  in  the  conveyance  is  the 
love  and  affection  borne  by  the  grantors  for  their  daughter, 
and  the  sum  of  five  dollars.  In  the  year  1884  Susan  J. 
Chapman  died,  having  previously  devised  the  land  in  ques- 
tion to  the  appellants,  when— that  is  to  say,  after  her  death — 
this  suit  was  instituted  to  subject  the  estate  by  the  curtesy 
which  the  husband,  H.  C.  Chapman,  is  alleged  to  have  in 
said  land,  to  the  payment  of  certain  judgments  which  had 
been  recovered  against  him. 
Vol.  Lxxxin — 50 


394  Chapman  and  als.  n.  Price  and  als. 

Opinion. 


The  sole  question  we  have  to  determine,  therefore,  is 
whether,  under  the  circumstances  of  this  case,  the  husband, 
H.  C.  Chapman,  has  an  estate  as  tenant  by  the  curtesy  in 
these  lands. 

It  is  well  understood  that  at  common  law  it  was  not  com- 
petent in  a  grant  to  a  woman  of  an  estate  of  inheritance 
to  exclude  her  husband  from  his  right  of  curtesy.  Sir 
Anthony  Mildmay*s  Case,  6  Rep.  41 ;  Clancy  on  Rights  of 
Women,  191;  Mullany  v.  Mullany,  3  Green's  Chy.  R.  16. 
And  so  with  respect  to  the  ordinary  equitable  estates  of 
married  women,  for  example,  where  lands  have  been  given 
to  trustees  in  fee  upon  trusts- for  a  married  woman  and  her 
heirs,  or  for  a  single  woman  in  fee,  who  afterwards  mar- 
ries,-they  fall  within  the  reason  and  are  governed  by  the 
same  rule  as  legal  estates,  and,  therefore,  in  any  case  where 
the  husband  would  be  tenant  by  the  curtesy  at, law  he 
will  be  so  in  equity.  Morgan  y.  Morgan,  5  Madr.  410; 
\Vatts  V.  Bull,  1  P.  Wm.  109;  1  Minor's  Inst.  (3d  ed.),  352. 
But  with  regard  to  the  separate  estate  of  a  married  woman, 
properly  so  called,  where  the  intention  of  the  devisor,  or 
settler,  is  clearly  expressed  to  fhat  end,  it  has  been  held 
that  the  estate  may  be  so  limited  as  to  give  the  wife  the 
inheritance  and  deprive  the  husband  of  curtesy.  And 
where  a  separate  use  is  declared  as  to  property,  real  or 
personal,  which  I  apprehend  is  always  the  case,  and  only 
the  case,  where  a  feme  conert  has  what  is  properly  and 
technically  called  a  separate  estate,  the  married  woman 
has  in  England,  when  not  restrained  from  alienation,  "as 
incident  to  her  separate  estate  and  without  any  express 
power,  a  complete  right  of  alienation  by  instrument  inter 
vitoSy  or  will;  Taylor  v.  Meads,  4  DeG.  J.  &  S.  M.  605;  and 
in  Virginia,  where  the  married  woman's  powers  as  to  her 
separate  real  estate  are  not  quite  so  large  as  to  the  corpus 
or  body  of  her  separate  estate,  the  power  of  disposing  of  it 
in  any  way  that  may  be  prescribed  by  the  instrument  ere- 
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ating  it,  and  if  not  prohibited,  expressly  or  impliedly,  by 
that  instrument  in  the  mode  prescribed  by  law  for  the 
alienation  of  real  estate  by  married  women  or  by  last  will 
and  testament.  Code  1873,  ch.  118,  §  3;  3  Lomax  Dig.  (ed. 
1885),  11,  note  1 ;  Just  is  v.  English,  30  Gratt.  571. 

Now,  as  to  this  interest  of  il^efeme  covert  created  by  the 
separate  use,  or  as  it  is  called  by  Jessel,  M.  R.,  equitable 
estate  of  inheritance  to  her  separate  use,  and  which  is,  as 
Lord  Chief-Justice  Westbury  says,  in  Taylor  v.  Meads, 
supra,  "the  creature  of  a  court  of  equity  to  which  there  is 
nothing  correspondent  at  law,"  it  is  now  settled  in  England 
by  the  case  of  Cooper  v.  Macdonald,  although  until  1877  it 
was  a  vexed  question,  that  if  the  married  woman  fails  to 
dispose  of  it  by  deed  or  will,  her  husband  will  be  entitled 
to  curtesy  therein,  but  that  where  the  married  woman 
disposes  of  it,  as  she  has  the  right  to  do,  the  husband's 
right  to  curtesy  is  lost.    L.  R.,  7  Chy.  Div.  300. 

In  the  above  cited  case  of  Cooper  v.  Macdonaldy  where 
all  the  cases  are  reviewed,  the  master  of  the  rolls,  speak- 
ing with  reference  to  this  subject,  said:  "A  gift  of  a  fee 
simple  estate,  or  a  gift  of  a  capital  sum  of  money,  to  the 
separate  use  of  a  married  woman,  gives  her  the  same  power 
of  alienation  over  it  as  if  she  were  a  single  woman.  She 
is  entitled  to  dispose  of  it  as  if  she  were  not  a  married 
woman  at  all;  and  that  at  once  gets  rid  of  any  notion  of 
the  husband  having  an  interest.  Whatever  interest  he 
would  have  had  in  the  absence  of  disposition,  is  got  rid  of 
by  the  disposition.  The  separate  use  is  a  creature  of  equity, 
and  equity  says  the  estate  may  be  so  limited  to  the  mar- 
ried woman  as  that  she  can  get  rid  of  every  possible 
interest  of  the  husband.  That  is  the  meaning  of  a  limita- 
tion to  her  separate  use  and  free  from  his  interference  or 
control.  It  is  exactly  the  same  for  this  purpose  as  if  the 
estate  had  been  limited  to  such  uses  as  the  married  woman 
shall  by  deed  or  will  appoint;  it  entirely  destroys  the^ 
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notion  of  the  husband  having  any  interest  in  it  against  her 
disposition." 

In  this  State  there  has  been  no  adjudication  upon  the 
precise  point  under  consideration,  but  see  opinion  of  Carr, 
J.,  in  West  v.  West  Ex'ors,  3  Rand.  373. 

Now,  testing  the  case  with  which  we  are  dealing  by  the 
principles  announced  above,  it  seems  to  me  clear  that  the 
husband  here  has  no  estate  by  the  curtesy  in  the  premises 
in  controversy.  No  particular  phraseology  is  necessary  to 
create  a  separate  use.  Here  the  words  ^^to  have  an^  to 
hold  in  her  own  right,  free  from  any  claims  or  demands 
from  her  husband  or  any  person  or  persons  claiming  uader, 
through  or  against  him  in  any  way,  now  or  at  any  time 
hereafter,"  not  only  create,  but  are  conceded  to  create, 
"a  sole  and  separate  estate,"  and  the  wife  having — as  we 
have  seen  she  had  the  right  to  do— devised  the  lands  in 
question  to  the  appellant,  it  must  be  held  that  H.  C.  Chap- 
man is  excluded  from  any  right  to  curtesy  which,  in 
default  of  a  disposal  of  said  property  by  his  wife,  he  would 
have  been  entitled  to  therein.  It  followa  that  the  decree 
of  the  circuit  court  must  be  reversed,  and  tlie  bill  dis- 
missed. 

Decree  reversed. 
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RoRER  Iron  Co.  v.  Trout  and  Wife. 
June  16th,  1887. 

1.  Fraud — /Rescission — Fac^s — Opinions. — False  representations  of  mate- 

rfel  fact  constituting  inducement  to  contract,  and  on  which  a  party  has 
a  right  to  rely,  is  ground  for  rescission  in  equity.  Matter  of  opinion  may 
amount  to  affirmation  and  be  inducement  to  contract,  and  will  be 
ground  for  rescission,  especially  where  parties  deal  not  on  equal  terms, 
and  affinnant  has,  or  is  presumed  to  have,  means  of  information  not 
equally  open  to  the  other  party. 

2.  Estoppel  in  Pais — Case  at  bar. — Estoppel  in  pais  is  one  that  arises 

from  the  acts,  conduct  or  declarations  of  a  person,  whereby  he  de- 
signedly induces  another  to  alter  his  position  injuriously  to  himself. 
But  the  acts,  &c.,  alleged  as  such  estoppel  must  be  executed,  and  not 
merely  executory.  Case  at  bar  is  one  where  the  acts,  &c.,  alleged  as 
an  estoppel  w^s  held  not  to  be  an  estoppel. 

3.  Appellate  Court — Exclusion  of  evidence. — ^Though  the  chancellor 

has  erroneously  excluded  evidence,  yet  if  this  court  upon  full  conside- 
ration of  all  the  Evidence,  including  that  excluded,  sees  no  error  in  the 
decree  appealed  from,  it  will  affirm  it. 

4.  Purchasers  for  value  without  notice  are  not  affected  by  latent 

equities ;  and  grantees  from  such  purchasers  stand  in  the  same  posi- 
tion as  their  grantors,  although  such  grantees  were  affected  with  notice 
at  the  time  of  the  grant. 

5.  Ideh— Mode   of  defense — Essentials. — This  defense  may  be  made  by 

plea  or  by  answer.  But  answer,  as  well  as  plea,  must  aver  all  the 
essentials  of  the  defense,  viz  :  (1),  That  they  are  purchasers  for  valua- 
ble consideration  actually  paid;  (2),  that  they  have  received,  or  are 
best  entitled  to  receive,  conveyance;  (3),  that  their  grantor  was  in 
possession  of  the  property  at  the  time  ;  and  (4)  that  these  facts  hap- 
pened before  notice  of  the  adverse  claim .  But  this  defense  can  not  be 
made  unless  it  is  set  up  by  answer  or  plea. 

6.  Idem— JV5?/rV^ — Possession. — Notice  may  be  actual  or  constructive,  and 
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any  fact  which  would  put  a  reasonable  person  on  enquiry, — such  as  the 
possession  being  in  some  person  other  than  the  grantor, — is  enough  to 
affect  purchaser  with  notice. 
7.  Cases  reviewed  and  explained.     Carter  v.  AUeits  21  Gratt.  244. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Roanoke  county,  rendered  March  28th,  1885,  in  the  chan- 
cery cause  wherein  Jacob  M.  Trout  and  wife  were  com- 
plainants, and  A.  Lewis,  M.  P.  Preston,  E.  G.  McClanahan, 
J.  C.  Green,  F.  J.  Chapman,  F.  Rorer,  S.  Coit,  and  Rorer 
Iron  Company,  defendants. 

The  suit  was  instituted  August  25th,  1882,  against  the 
two  first  named  defendants  only;  the  others  having  been 
made  parties  afterwards  on  the  petition  of  said  defendant 
company.  The  object  of  the  suit  was  to  annul  a  deed  of 
lease  executed  by  said  Trout  and  wife  on  the  twenty-ninth 
of  April,  1881,  granting  to  said  A.  Lewis  and  M.  P.  Preston 
the  privilege  for  twenty  years  to  mine  and  haul  oflf  all  iron 
and  other  minerals  on  their  tract  of  land,  the  lessees  to  pay 
ten  cents  a  ton  for  all  minerals  obtained  from  the  premises, 
and  to  commence  developing  in  sixty  days  from  the  date 
of  the  lease.  The  bill  avers,  as  grounds  for  such  annul- 
ment, that  the  lessees,  in  order  to  induce  the  complainants 
to  execute  the  lease,  made  to  them  certain  representations 
which  were  material,  and  which  were  relied  on  by  the 
complainants  as  true,  but  which  were  false,  and  thereby 
procured  the  lease ;  that  the  representations  were  that  cer- 
tain things  existed,  the  existence  whereof  was  a  matter 
peculiarly  within  the  lessees'  knowledge;  that  these  things 
were  that  the  lessees  were  about  to  engage  on  a  large  scale 
in  the  business  of  mining,  transporting  to  market,  and  sell- 
ing iron  ores ;  that  they  had  made,  or  were  about  making 
extensive  preparations ;  that  they  intended  to  set  to  work 
to  mine  complainants'  ores  a  large  force,  and  employ  as 
many  as  twenty  wagons  to  haul  the  ore  ;  that  their  prepa- 
rations or  means  would  enable  them  to  transport  and  ship 
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as  much  as  from  one  hundred  to  five  hundred  tons  per  day; 
that  they  would  develop  in  sixty  days  and  go  to  mining 
and  hauling  directly  afterwards,  and  that  the  bonus  of  ten 
cents  a  ton,  which  they  would  allow  him,  would  yield 
complainant  an  income  of  at  least  ten  dollars  a  day,  which 
he  might  draw  every  night,  if  he  chose. 

The  record  discloses  the  fact  that  said  representations 
were  made  by  Lewis  in  the  presence  of  Preston,  at  the 
house  of  the  complainants,  on  the  twenty-ninth  of  April, 
1881,  just  preceding  the  drawing  and  signing  of  the  deed 
of  lease.  The  alleged  representations  were  deposed  to  by 
the  complainant,  Jacob  M.  Trout,  and  by  his  daughters, 
Mrs.  Engleman  and  Miss  Laura  Trout,  all  of  whom  sub- 
stantially agree ;  and  their  statement  is  supported  in  an 
important  particular  by  George  Wertz,  who  deposed  that 
Lewis  told  him  that  he,  Lewis,  had  to  commence  delivering 
ore  from  complainants'  land  within  sixty  or  ninety  days. 

Preston,  in  his  own  deposition,  said  that  he  made  no 
such  statements;  that  he  was  writing  at  the  time  the  con- 
versation was  going  on  between  Lewis  and  the  complain- 
ants, and  paid  no  attention  to  it.  Yet  in  his  answer  to 
the  bill  he  denied  its  averments  as  to  those  representa- 
tions. On  the  contrary,  Lewis,  who  is  alleged  to  have 
made  the  representations,  did  not  answer  the  bill,  but 
let  it  go  for  confessed  as  to  himself.  Nevertheless,  he 
gave  his  deposition,  in  which  he  denied  those  averments, 
yet  admitted  that  during  most  of  the  time  he  was  at  com- 
plainants' house  Mrs.  Engleman  and  her  sister  were  in  the 
porch,  close  enough  to  hear  the  conversation.  It  is  in  evi- 
dence, and  not  denied,  that  the  lessees  had  made  no  such 
preparations  and  had  no  such  means  to  mine,  transport 
and  market  the  minerals,  and  that  they  did  not  mine  or 
attempt  to  mine  any  ores  on  the  complainant's  land  or  pay 
him  any  such  bonus  at  any  time  before  the  institution  of 
this  suit,  nor  any  one  else  for  them. 
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It  appears  from  the  record  that  by  deed  of  October  21  st^ 
1881,  Lewis  and  Preston  exchanged  one  undivided  fourth 
of  the  Trout  lease  and  of  six  other  leases  upon  adjacent 
landp,  with  E.  G.  McClanahan,  for  two-thirds  of  fifty  acres 
of  mineral  lands  also  adjacent;  and  that  by  deed  of  same 
date  they  then  conveyed  one  undivided  fourth  of  the 
seven  leases  and  fifty  acres  of  mineral  land  to  F.  J.  Chap- 
man and  J.  C.  Green;  and  that  by  deed  of  July  4th,  1882^ 
Lewis  conveyed  his  remaining  fourth  interest  in  those 
leases  and  land,  and  other  lands,  to  F.  Rorer. 

It  also  appears  that  on  the  second  of  September,  1882^ 
Chapman  and  Rorer,  knowing  of  this  suit,  got  J.  M.  Trout 
to  promise,  as  they  say,  "to  dismiss''  this  suit,  and  to  sign 
a  note  addressed  to  his  own  counsel  directing  him  "  to  dis 
miss"  it,  and  stating  it  had  been  "satisfactorily  settled," 
and  gave  J.  M.  Trout  an  order  on  McClanahan,  who  was 
absent,  for  fifty  dollars,  which  note  was  delivered,  yet  the 
suit  was  not  dismissed,  but  only  continued;  and  which 
order  was  never  presented  for  payment,  nor  paid,  but  was 
returned.  J.  M.  Trout  says  he  only  promised  "to  continue 
the  suit  till  the  next  spring,"  and  signed  no  contract  of  any 
sort,  and  received  no  money,  and  merely  signed,  without 
reading,  a  note  to  his  own  counsel,  who  had  the  suit  con- 
tinued with  his  approbation;  and  that  he  returned  the 
order  without  attempting  to  collect  it.  The  note,  however, 
did  not  literally  direct  the  counsel  either  to  dismiss  or  ta 
continue  the  suit,  but  did  direct  him  "  to  stop  the  proceed- 
ings," and  did  state  that  the  suit  had  been  "  satisfactorily 
settled,"  and  was  handed  to  the  counsel  by  Mr.  Ballard^ 
who,  it  seems,  was  acting  as  attorney  for  Chapman  and 
others,  and  was  practicing  in  said  circuit  court,  and  their 
counsel  in  this  cause.  It  does  not  appear  that  at  the  ensu- 
ing term  any  motion  was  made  to  dismiss  this  suit,  or  that 
any  opposition  was  offered  to  its  continuance. 

It  also  appears,  by  deed  dated  ninth  September,  1882, 
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but  not  recorded  until  the  fifth  of  October  of  that  year, 
that  Preston,  McClanahan,  Chapman,  Green  and  Rorer 
conveyed  the  said  seven  leases  (including  the  Trout  lease 
here  in  question)  aud  the  said  fifty  acres  of  mineral  land, 
and  other  lands  and  leases,  to  one  Samuel  Coit.  All  of 
these  parties  knew  of  the  pendency  and  purpose  of  this  suit, 
and  knew,  or  had  opportunity  to  know,  that  it  had  not  been 
dismissed ;  though  it  is  not  disclosed  by  the  record  that 
it  was  proved  or  even  alleged  that  Coit  was  present,  or  that 
his  name  was  mentioned  at  the  transaction  of  second  of 
September,  1882,  or  that  Trout^s  note  to  his  counsel  was 
ever  exhibited  to  Coit,  or  that  Trout  had  ever  seen  or  heard 
of  him  before  he  received  the  said  conveyance.  And,  lastly, 
it  appears  that  by  deed  of  January  18th,  1883,  Coit  conveyed 
the  said  leases  and  mineral  lands  to  the  Rorer  Iron  Company. 

At  the  April  term,  1883,  this  corporation  filed  its  petition 
in  this  suit.  It  recited  the  Trout  lease  of  April  29th,  1881, 
and  the  several  successive  alienations,  whereby  it  became 
sole  owner.  It  stated  that  after  this  suit  was  brought,  J. 
M.  Trout  had,  ton  fifty  dollars  then  and  there  paid,  prom- 
ised McClanahan  and  his  co-tenants  to  dismiss  the  suit, 
and  by  an  order,  signed  by  him,  had  directed  his  counsel 
to  dismiss  it,  of  all  of  which  the  corporation  claimed  to 
have  had  notice  before  the  conveyance  of  eighteenth  of 
January,  1883,  and  relied  on  such  promise  as  an  estoppel 
to  this  suit.  The  petition  then  prayed  that  said  corpora- 
tion and  the  intermediate  alienees  be  made  parties,  and 
that  J.  M.  Trout  *'be  specially  required  to  state  if  the 
allegations  of  the  petition  in  reference  to  the  dismiissal  of 
this  suit  are  true." 

To  this  petition  J.  M.  Trout  filed  his  answer,  to  which 
the  corporation  replied  generally.  In  response  to  the  spe- 
cial inquiry,  J.  M.  Trout  pronounced  the  allegations  in 
reference  to  the  dismissal  of  this  suit  untmey  and  repeated 
his  statement  as  already  given.  Accordingly,  the  bill  was 
Vol.  Lxxxiii— 51 
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amended  by  this  addition :  "  And  by  direction  of  the  court 
the  Rorer  Iron  Company,  F.  J.  Chapman,  E.  G.  McClanahan, 
J.  C.  Green,  F.  Rorer,  and  Samuel  Coit  are  made  parties  to 
this. bill,  and  are  charged  with  acquiring  the  said  lease 
subject  to  all  the  infirmities  of  the  title  thereto  of  the 
original  lessees,  Lewis  and  Preston,  and  are  required  to 
answer  the  same  in  solemn  form." 

The  company  filed  its  demurrer,  which  was  overruled, 
and  also  its  answer  denying  the  alleged  misrepresenta- 
tions of  Ijewis  and  Preston  whereby,  the  bill  averred,  they 
had  procured  the  Trout  lease,  and  gave  their  account  of 
the  circumstances  attending  the  execution  of  that  lease. 
But  the  answer  did  not  set  out  the  successive  alienations 
whereby  it  became  sole  owner  of  said  lease.  But  the  com- 
pany gave  its  narrative  of  the  transaction  of  September  2d, 
1882,  and  relied  on  it  as  an  estoppel  to  this  suit.  And  in 
giving  that  narrative  the  company  merely  mentioned  that 
McClanahan,  Green,  Chapman,  and  Rorer  had  purchased 
the  Trout  lease,  Preston  still  retaining  an  interest  therein; 
and  proceeded  to  say  that  "a  short  time  thereafter,"  Coit, 
being  informed  that  this  suit  had  been  compromised  and 
settled,  and  being  informed  of  the  terms,  had  purchased, 
on  fifth  October,  1882,  the  interests  of  McClanahan  and 
others  in  said  lease,  and  that  subsequently  the  Rorer  Iron 
Company,  relying  on  the  same  assurances  of  compromise, 
purchased  the  said  interest.  It  did  not  claim  that  it  was 
a  purchaser  for  value  without  notice ;  nor  that  its  imme- 
diate grantor  was  such  purchaser;  nor  that  his  grantors 
were  such  purchasers.  In  a  word,  the  company  did  not  set 
up  the  defense  of  ^^ purchaser  for  value  without  iiotice.^^ 
It  even  failed  to  allege  any  connection  between  McClan- 
ahan, Chapman,  and  Green  with  Lewis  and  Preston.  Nor 
did  it  allege  that  either  of  the  complainants  gave  Coit  the 
information,  or  the  company  assurances,  that  this  suit  had 
been,  or  would  be,  compromised  and  settled. 
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At  the  October  term,  1884,  there  was  filed  what  purports 
to  be  the  joint  and  several  answer  of  Rorer,  McClanahan, 
Chapman  and  Green;  but  it  was  signed  and  sworn  to  only 
by  the  three  first,  and  not  by  Green.  This  answer  doe^  not 
deny  that  the  respondents  had  knowledge  that  from  the  date 
of  the  recorded  lease  of  April  29th,  1881,  up  to  and  far 
beyond  the  dates  of  the  conveyances  to  them,  no  ore  had 
been  mined  on  Trout's  land  under  that  lease,  a  fact  else- 
where proved  and  admitted.  They  do  aver  that  they  were 
purchasers  for  value  without  notice  of  the  matters  alleged 
in  the  bill ;  yet  they  do  not  allege  that,  at  the  date  of  the 
conveyances  to  them,  their  grantors,  Lewis  and  Preston, 
were  in  possession  of  the  premises  conveyed ;  but  they 
claim  to  have  paid  the  purchase  money,  though  it  was 
proved,  and  admitted  elsewhere,  that  Rorer's  part  had  not 
been  paid.  Nor  do  they  allude  to  Coit  or  to  the  Rorer  Iron 
Company  in  any  way  whatever,  either  as  their  alienees  or 
in  any  other  character.  And  they  do  not  refer  to  the 
alleged  promise  of  J.  M.  Trout  to  dismiss'  this  suit,  or  to 
any  other  ground  of  estoppel  to  its  prosecution. 

As  late  as  February  28th,  1885,  and  just  before  this  cause 
was  heard  in  vacation,  Samuel  Coit's  counsel,  with  the 
consent  of  the  complainants'  counsel,  filed  his  unsworn 
answer,  relying  in  general  terms  upon  the  facts  set  forth 
in  the  answer  of  the  Rorer  Iron  Company  and  of  McClana- 
han and  others,  and  waiving  the  service  of  process.  But 
he  was  not  examined  as  a  witness  in  the  cause,  nor  did  he 
appeal  from  the  decree  therein.  Lewis  and  Preston  were 
examined  only  as  to  what  occurred  about  the  execution  of 
the  lease,  and  they  were  objected  to  as  incompetent  to 
testify;  J.  M.  Trout,  the  other  party  to  the  transaction, 
having  been  objected  to  as  incompetent,  his  wife  being  a 
party  to  the  suit  and  interested. 

McClanahan  deposed  that  he  never  paid,  but  would  have 
paid,  the  order  drawn  on  him  for  fifty  dollars  had  it  been 
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presented;  that  the  Rorer  Iron  Company  commenced  to 
build  their  line  of  railroad  from  the  N.  &  W.  R.  R.  to  their 
mines,  a  distance  of  five  and  a  half  miles,  in  January, 
1882;  that  it  does  not  touch  the  complainant's  land;  and 
that  no  ore  was  mined  on  said  land  until  the  eighth  of 
November,  1883,  the  day  next  before  the  day  on  which  he 
testified,  when  one  load  was  taken  out.  J.  H.  Sykes  testi- 
fied that  the  railroad  was  commenced  in  October,  1882. 
F.  Rorer,  P.  H.  Rorer,  and  Chapman  in  his  first  deposition^ 
testified  only  as  to  the  transaction  of  September  2d,  1882, 
with  J.  M.  Trout,  who  was  objected  to  as  incompetent,  and 
Chapman  and  F.  Rorer  being  parties  to  the  transaction  and 
to  the  suit,  were  also  objected  to  as  incompetent.  But 
Chapman  deposed  a  second  time,  and  as  late  as  twenty- 
eighth  February,  1885,  and  said  that  McClanahan  had  de- 
livered possession  of  the  fifty  acres  of  land  which,  by  the 
deed  of  twenty-first  October,  1881,,  he  had  exchanged  with 
Lewis  and  Preston  for  one  undivided  fourth  of  the  said 
leases,  and  that  lie  (Chapman)  had  paid  the  entire  purchase 
money  for  said  undivided  fourth,  which  by  deed  of  the 
same  date  those  three  had  conveyed  to  Green  and  himself, 
before  notice  of  the  complaints  of  fraud  against  the  les- 
sees, Lewis  and  Preston.  But  this  witness  also  testified, 
and  it  was  admitted  by  the  company's  counsel,  that  F. 
Rorer  had  never  paid  the  entire  purchase  money  to  Lewis 
for  the  one  undivided  fourth  conveyed  to  him  by  the  deed 
of  fourth  July,  1882 ;  and  that  Samuel  Coit  had  never  paid 
the  entire  purchase  money  for  the  said  leases  and  land 
conveyed  to  him  by  McClanahan  and  others,  by  the  deed 
of  September  9th,  1882.  Nor  was  it  proved  that  the  Rorer 
Iron  Company  had  paid  the  entire  purchase  money  to  Coit 
for  the  leases  and  lands  aforesaid,  which  he  conveyed  to 
said  company  by  the  deed  of  eighteenth  January,  1883. 

In  vacation,  on  the  twenty-eighth  of  March,  1885,  the 
'said  circuit  court  pronounced  the  decree  complained  of^ 
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whereby  it  was  held  that  "  the  lease  which  was  executed 
by  the  complainants  twenty-ninth  April,  1881,  devising  to 
the  defendants,  Lewis  and  Preston,  a  certain  tract  of  391 
acres,  more  or  less,  of  land,  for  the  term  of  twenty  years, 
be  and  the  same  hereby  is  cancelled,  except  as  to  the  one 
undivided  half  thereof  which  passed  through  the  hands 
of  F.  J.  Chapman,  J.  C.  Green  and  E.  G.  McClanahan,  who 
were  bona  fide  purchasers  for  valuable  consideration  with-, 
out  notice  of  defect  of  said  half  interest,  into  the  hands 
of  the  defendant,  Samuel  Coit,  and  thence  into  the  hands 
of  the  defendant,  the  Rorer  Iron  Company ;  also  that  the 
complainants  recover  of  the  defendants,  the  Rorer  Iron 
Company,  Samuel  Coit,  F.  Rorer,  A.  Lewis  and  M.  P.  Pres- 
ton, their  costs  by  them  about  the  prosecution  of  their  suit 
in  this  behalf  expended ;  and  that  the  defendants,  F.  J. 
Chapman,  J.  C.  Green  and  E.  G.  McClanahan,  recover  of 
the  complainants  their  costs  by  them  about  their  defense 
in  this  behalf  expended. 

"Before  the  hearing  of  the  cause  and  rendition  of  said 
decree,  the  defendants  excepted  to  the  competency  of  the 
oomplainant,  Jacob  M.  Trout,  as  a  witness  in  the  cause,  for 
the  reason  that  his  wife  was  a  party  to  this  suit;  and 
the  complainants  excepted  to  the  competency  of  the  de- 
fendants, F.  J.  Chapman,  F.  Rorer,  M.  P.  Preston  and  A. 
Lewis ;  and  the  court  sustained  the  exceptions  to  the  com- 
petency of  J.  M.  Trout  or  wife  to  testify  in  the  cause,  and 
also  excluded  the  testimony  of  Lewis,  Preston,  F.  Rorer 
and  F.  J.  Chapman,  so  far  as  they  testified  to  transactions 
between  the  complainants  and  themselves ;  but  the  court 
heard  and  decided  the  case  upon  all  the  other  evidence  in 
the  record." 

From  said  decree  of  March  28  th,  1885,  the  Rorer  Iron 
Company  alone  applied  for  and  obtained  an  appeal  and 
^wpersedeas. 
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Penn  &  Cocke,  for  the  appellants. 

G,  W.  &  L.  C.  Ilansbrough,  for  the  appellees. 

Richardson,  J.,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

1st.  The  first  assignment  of  error  is,  that  the  bill  at- 
tempts to  set  up  a  cotemporaneous  parol  agreement,  essen- 
tially different  from  and  in  conflict  with  the  written 
agreement  which  was  signed  and  sealed  by  the  parties,  for 
which  reason  it  is  insisted  the  demurrer  should  have  been 
sustained. 

This  assignment  is  clearly  founded  on  a  misconception, 
and  is  wholly  untenable.  The  bill  does  not  set  up  a  dif- 
ferent agreement  from  that  contained  in  the  deed  of  lease, 
but  avers  that  the  deed  of  lease  was  itself  procured  by 
fraudulent  misrepresentations.  These  representations  were^ 
of  material  things  well  calculated  to,  and  doubtless  did,, 
induce  the  complainants  to  execute  the  lease  to  Lewis  and 
Preston,  thereby  seriously  encumbering  a  very  valuable 
property  without  any  corresponding  benefit  to  the  lessors. 
The  false  representations  thus  made  by  the  lessees,  and  by 
means  of  which  an  unconscionable  advantage  was  taken  of 
the  lessors,  were  of  matters  peculiarly  within  the  knowl- 
edge of  the  lessees,  and  on  which  the  lessors  relied  and 
acted,  as  they  had  the  right  to  do;  and  they  were  deceived 
and  injured  by  them,  because  they  were  false.  These  false 
representations  were  not  held  out  as  opinions  merely,  but 
were  positive  affirmations  especially  adapted  to  the  end  in 
view,  which  was  to  obtain  the  lease  of  the  mining  privi- 
leges aforesaid.  By  these  means  they  obtained  the  deed 
of  lease,  but  the  lessors  got  nothing  in  return.  And  it  is 
on  this  ground  that  the  suit  was  brought  to  annul  the  deed. 
It  is  of  every-day  occurrence  that  courts  of  equity  cancel 
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contracts  on  such  grounds.  See  1  Story's  Eq.,  §  193,  note; 
Smith  V.  Richards^  13  Peters  26;  Adams'  Eq.,  p.  177;  2 
Parsons  on  Con.  177;  Grimm  v.  Byrd^  32  Gratt.  302;  Lin- 
hart  V.  Foreman^  77  Va.  540.  In  the  last  named  case,  at 
page  545,  Hinton,  J.,  said :  "  It  is  not  necessary  that  the 
misrepresentation  should  be  the  sole  cause  of  the  transac- 
tion ;  it  is  enough  that  it  may  have  constituted  a  material 
inducement."  And  in  Low  v.  Trundle^  78  Va.  65,  the  same 
judge  said :  "  If  one  represents  as  true  what  is  false,  in 
such  a  way  as  to  induce  a  reasonable  man  to  believe  it,  and 
the  representation  is  meant  to  be  acted  upon,  and  he  to 
whom  the  representation  is  made,  believing  it  to  be  true, 
acts  on  it,  and  thereby  sustains  damage,  there  is  ground  to 
support  an  action  of  deceit  at  law,  and  to  found  a  rescission 
of  the  transaction  in  equity." 

It  matters  not  whether  the  party  making  the  representa- 
tion knew  it  to  be  false  or  not,  so  the  other  party  relied 
and  acted  on  it,  as  he  had  a  right  to  do,  without  further 
enquiry.  Brown  v.  Rice^  26  Gratt.  473;  McMullen  v. 
Saunders,  79  Va.  356. 

2d.  It  is  assigned  for  error  that  "  the  bill  should  have 
been  dismissed  at  the  hearing  upon  the  complainants'  own 
testimony." 

This  assigi^ment  presents  in  a  double  aspect  the  propo- 
sition announced  in  the  first  assignment  of  error.  In  one 
sense,  it  imputes  error  to  the  circuit  court  in  overruling 
the  demurrer  and  holding  that  the  allegations  set  forth  in 
the  bill  made  a  proper  case  for  equitable  relief.  In  the 
other  sense,  it  imputes  error  to  that  court  in  holding  that 
the  case  made  by  the  bill  had  been  sustained  by  the  evi- 
dence. The  first  aspect  of  the  contention  has  been  already 
sufficiently  considered.  But  it  is  insisted  for  the  appellant 
that  the  alleged  representations  were  of  matters  of  expec- 
tation or  opinion  only,  and  not  of  matters  of  fact;  and 
Kerr  on  F.  &  M.,  p.  82,  is  cited  as  authority  for  the  position 
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that  such  representations  "go  for  nothing,  though  they 
may  not  be  true,  as  a  man  is  not  justified  in  placing  re- 
liance on  them."  But,  on  pp.  80-1,  the  same  author  says: 
"ISTo  man  can  complain  that  another  has  relied  too  im- 
plicitly on  the  truth  of  what  he  himself  states."  And  so, 
too,  this  court  held  in  Hvll  v.  Fields  &  Thomas,  76  Va.  594. 

In  Grimm  v.  Byrdy  supra.  Staples,  J.,  said :  "  But  even  a 
matter  of  opinion  may  amount  to  an  affirmation,  and  be 
an  inducement  to  a  contract,  especially  where  the  parties 
are  not  dealing  upon  equal  terms,  and  one  of  them  has,  or 
is  presumed  to  have,  means  of  information  not  equally 
open  to  the  other." 

However,  it  is  only  necessary  to  recall  the  representations 
already  set  forth,  in  order  to  refute  the  contention  that 
they  are  merely  of  *'8uch  matters  of  expectation  and 
opinion  as  go  for  nothing,  though  untrue."  Briefly  re- 
stated, the.  case  in  hand  is  this:  The  lessees,  Lewis  and 
Preston,  go  to  the  lessors.  Trout  and  wife,  representing 
that  they  are  about  entering  upon  extensive  operations  in 
mining  and  marketing  ores ;  that  they  have  the  means  at 
hand  for  successfully  working  a  force  capable  of  mining 
and  transporting  such  a  quantity  of  ore  daily  that  the 
royalty  thereon  would,  at  ten  cents  per  ton,  yield  the 
owners  of  the  property  not  less  than  ten  dollars  per  day, 
collectible  etery  night,  if  desired,  and  promising  to  com- 
mence operations  in  sixty  days.  Upon  these  representations 
they  secure  a  lease  for  twenty  years,  but  utterly  fail  to 
comply  with  their  promises,  and,  when  sued  for  a  rescis- 
sion of  the  contract  thus  procured,  they  come  saying  for 
defense,  "these  representations  were  mere  matters  of 
opinion,  and  not  representations  made  to  induce  the  con- 
tract, or  upon  which  the  lessors  had  a  right  to  rely."  To 
countenance  such  a  defense  would  be  in  effect  to  absolve 
men  from  that  which  is  the  chief  bond  of  society — open, 
honest  dealing  between  man  and  man. 
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That  the  averments  of  the  bill  that  said  lessees  made 
these  representations  are  true,  satisfactorily  appears  from 
the  evidence  in  the  cause ;  and  that  they  were  relied  on 
and  chiefly  induced  the  lessors  to  make  the  lease,  which 
ias  proved  so  disastrous  to  them,  cannot  be  doubted  by 
any  impartial  mind.  These  representations  were  made 
immediately  previous  to  the  execution  of  the  lease,  and 
the  fact  that  they  were  not  embodied  in  the  writing  makes 
them  none  the  less  reprehensible,  or  less  likely  to  deceive 
and  cheat.  And  certain  it  is,  they  were  the  inducements 
by  which  the  lease  was  obtained.  Nor  are  they  in  conflict 
with  anything  in  the  written  instrument  of  lease.  The 
lease  was  for  a  term  of  twenty  years;  yet,  looking  to  its 
nature  and  object,  it  cannot  be  contended  that  the  lessees 
had  the  option  to  work  or  not  to  work  the  ore  mines  for 
an  indefinite  time,  and  thus  convert  what  was  designed  to 
yield  a  handsome  daily  income  to  the  lessors  into  a  mere 
barren  incumbrance  on  his  land,  a  cloud  on  his  title,  an 
incubus  and  a  manacle  which  would  oppress  him  and 
destroy  the  marketable  value  of  his  land.  No  lease  of 
land  for  a  rent,  for  a  return  to  the  landlord  out  of  the  land 
which  passes,  can  be  construed  to  be  intended  to  enable 
the  tenant  merely  to  hold  the  lease  for  purposes  of  specu- 
lation, without  doing  and  performing  in  connection  there- 
with what  the  lease  contemplated.  Such  a  construction 
would  indeed  make  all  such  contracts  a  snare  for  the  en- 
trapment and  injury  of  the  unwary  land-owner.  A  man 
baying  and  paying  for  land  may  do  with  it  as  he  likes — 
work  it,  or  let  it  lie  idle.  But  a  tenant  to  whom  land 
passes  for  a  specified  purpose  has  no  such  discretion ;  he 
must  perform  what  he  stipulated  to  do ;  and  if  he  has  ob- 
tained the  lease  by  misrepresentation  and  fraud,  the  lessor 
may  have  it  rescinded  in  equity.  For  these  reasons  this 
assignment  is  untenable. 

3d.  The  third  assignment  is,  "that  tlie  circuit  court  erred 
Vol.  Lxxxiii— 52 
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in  not  holding  that  the  complainants  were  estopped  from 
setting  up  their  claim  against  the  appellant  by  J.  M.  Trout^s 
promise  of  September  2d,  1882,  to  dismiss  this  suit."  Of 
this  transaction  the  version  of  both  parties  has  been  given 
in  the  statement  of  the  case.  The  admission  or  the  exclu- 
sion of  the  testimony  as  to  it  of  Chapman  and  F.  Rorer, 
and  also  of  J.  M.  Trout,  cannot  alter  the  character  of  that 
transaction,  whichever  version  may  be  adopted.  Beyond 
all  doubt  it  was  only  inchoate  and  executory,  and  not  con- 
summated and  executed.  This  suit  was  not  dismissed,  but 
was  merely  continued  to  the  then  next  term.  And  the 
order  for  the  fifty  dollars  was  not  presented  or  paid,  but 
was  returned  unpaid.  This  transaction,  then,  was  not  an 
accord  and  satisfaction  of  this  suit.  "Accord  is  a  satisfac- 
tion agreed  upon  between  the  party  injuring  and  the  party 
injured,  which,  when  performed^  is  a  bar  to  all  actions 
upon  the  same  account."  3d  Bl.  Com.  315.  This  is  a  suit 
to  annul  a  specialty,  and  tlie  cause  of  action  could  not  be 
discharged  by  an  agreement  of  less  dignity.  Mitchell  v. 
Howley^  4  Denio,  414.  "Accord  executory  is  no  bar  to 
the  prosecution  of  an  action.  Accord  with  tender  of  satis- 
faction is  insufficient."  Ihid^  and  Brooklin  Bank  v.  De 
Grauw^  23  Wend.  342.  "Accord  to  be  good,  must  be  exe- 
cuted." Russell  V.  Lytle^  6  Wend.  390;  McKean  v.  Meedj 
Litteirs  Select  Cases,  395. 

However,  the  appellant  does  not  contend  that  this  trans- 
action was  a  settlement  of  this  suit  by  accord  and  satis- 
faction, but  only  that  it  estopped  the  complainants  from 
persisting  in  its  prosecution.  If  an  estoppel,  it  is  an 
estoppel  in  pais,  "  which  is  one  that  arises  from  the  acts, 
conduct  or  declarations  of  a  person  by  which  he  designedly 
induces  another  to  alter  his  position  injuriously  to  him- 
self." 1  Bouv.  L.  D.  541.  It  is  founded  in  fraud.  Bispham's 
Eq,  §  282;  Bigelow  on  Estoppel,  §  437. 

But  this  promise  to  stop  the  proceedings  in  this  suit  was 
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never  executed.  In  Gerrish  v.  Proprietors^  26  Maine,  384, 
the  supreme  court  of  that  State  said  :  "  Tbat  was  but  an 
executory  agreement  never  executed.  Such  an  agreement 
does  not  estop  a  party  to  it  from  acting  in  such  a  manner  as 
to  violate  its  stipulations,"  citing  Gibson  v.  Gibson,  15 
Mass.  106,  and  then  continued:  "That  was  not  a  sealed 
agreement,  and  one  cannot  be  barred  by  an  estoppel  of  his 
right  to  an  estate  but  by  deed  of  record,''  citing  Whitney 
V.  Holmes  J  15  Mass.  152. 

In  its  answer  to  the  bill,  tlie  appellant  company  stated 
its  version  of  said  transaction,  to  which  it  is  not  pretended 
that  Coit  or  itself  was  a  party,  or  was  present  at  its  occur- 
rence, and  adds,  that  a  short  time  thereafter  Coit,  being 
informed  that  this  suit  had  been  compromised  and  settled, 
purchased  the  interest  of  McClanahan  and  others  in  this 
lease,  and  that  subsequently  the  Rorer  Iron  Company, 
relying  upon  the  same  assurances  of  compromise,  pur- 
chased the  said  interest.  Now  this  statement  may  be 
viewed  in  various  lights.  If  Coit  and  the  Rorer  Iron 
Company  had  been  informed  of  this  transaction,  they 
would  have  known,  or  might  have  learned,  that  the  trans- 
action was  merely  inchoate — that  the  suit  had  not  been 
dismissed  or  the  order  paid;  and  so  they  wer§  guilty  of 
laches, and  must,  as  the  amendment  to  the  bill  says,  "take 
the  lease  subject  to  the  infirmities  of  the  title  of  the 
lessees,  Lewis  and  Preston.'' 

The  corporation's  answer  does  not  tell  us  who  it  was  that 
informed  Coit  that  this  suit  had  "been  compromised  and 
settled,"  or  on  whose  "same  assurances  of  compromise" 
the  company  relied.  It  is  not  intimated  that  the  com- 
plainants, or  either  of  them,  gave  that  information  or  mado 
those  assurances.  Had  the  company  averred  and  proved 
that  the  complainants  so  informed  Coit,  or  so  assured  tho 
company,  the  case  might  have  been  different.  But  there 
is  no  such  averment  and  no  such   proof.    Coit  was  not 
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examined  as  a  witness,  and  no  witness  hints  anything  of 
the  kind,  nor  even  that  Coit  ever  saw  J.  M.  Trout  or  the 
note  to  his  counsel.  The  fair  inference  is,  that  Preston 
and  his  co-tenants  furnished  the  information  and  made  the 
assurances.  Preston  was  a  party,  and  knew  this  suit  had 
not  been  dismissed.  J.  M.  Trout  and  wife  cannot  be  held 
responsible  for  information  given  Coit,  or  for  assurances 
made  to  the  Rorer  Iron  Company  by  Preston  and  his  co- 
tenants.  A  declaration  made  to  one  man  can  seldom  be 
made  to  influence  another,  who  is  absent  when  it  is  made, 
so  as  to  bind  the  declarant  as  by  estoppel.  Because  it 
would  be  merely  secondary,  and  would  only  serve  to  put 
the  absent  man  on  enquiry,  and  to  make  it  his  duty  to  seek 
information  from  the  primary  source.  In  this  instance, 
enquiry  would  necessarily  have  disclosed  the  utter  untruth- 
fulness of  the  information. 

Preston's  co-grantors.  Chapman  and  F.  Rorer,  knew  the 
transaction  was  merely  executory.  All  that  were  inter- 
ested, including  Coit,  had  heard  of  the  suit,  and  were  put 
upon  enquiry.  Full  information  as  to  whether  the  suit  was 
dismissed,  or  merely  continued,  was  easy  of  access.  There 
were  Trout  and  his  counsel,  Ballard,  and  the  public  records. 
Enquiry  ij  the  purchaser's  duty,  and  he  is  aflfected  with 
all  knowledge  he  would  have  obtained  had  he  opened  his 
eyes  and  ears  and  done  his  duty.  Wood  v.  KrebbSy  30  Gratt. 
p.  715.  If  Rorer  was  the  company's  president  when  it  made 
the  purchase  and  received  the  conveyance,  he  was  the  more 
bound  to  ascertain  the  true  status  of  the  suit,  the  pendency 
and  object  of  which  he  so  well  knew.  The  record  does  nbt 
show  that  J.  M.  Trout  ever  saw  or  heard  of  Coit,  or  com- 
municated with  him  in  any  way,  or  did  or  said  aught  in 
his  presence,  or  elsewhere,  with  design  to  induce  him  to 
do  any  act.  Coit  makes  no  such  charge ;  nor  does  he  tes- 
tify to  or  allege  any  fact  from  which  such  a  charge  could 
be  inferred.     Nor  has  he  complained  of  the  decree  here  in 
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question.  He  was  not  a  complete  purchaser,  never  having 
paid  the  entire  purchase  money,  and  could  not  and  did  not 
make  the  defense  of  "  purchaser  for  value  without  notice." 
In  fact,  he  made  no  real  defense  of  any  kind.  Nor  is  it 
averred  or  proved  that  the  appellees,  Trout  and  wife,  had 
any  communication  with  the  appellant  company  at  any 
time. 

On  behalf  of  the  appellant  it  is  insisted  that  its  claim  to 
favorable  consideration  is  much  enhanced  on  account  of 
the  magnitude  of  its  outlays.  Bui  the  record  shows  that 
the  appellant  bought  the  Trout  lease,  with  much  other 
mineral  property,  in  January,  1883,  after  the  institution  of 
this  suit,  which  was  brought  in  August,  1882,  to  annul  that 
lease  which  the  lessees  had  fastened  upon  the  land  of  the 
lessors,  the  appellees  here,  only  for  their  own  speculative 
purposes;  and  that  the  appellant  became  the  purchaser  of 
said  lease  with  full  notice  of  the  pendency  of  the  suit,  and 
of  its  object ;  and  that,  in  fact,  all  that  the  appellant  did 
was  done  after  such  notice. 

This  Trout  lease  was  only  a  very  small  part  of  the  appel- 
lant's purchase.  The  ownership  of  this  lease  could  by  no 
means  have  been  the  inducement  to  build  its  short  line  of 
railroad,  because  the  railroad  was  begun  before  the  pur- 
chase of  the  lease.  At  all  events,  no  part  of  the  railroad 
has  ever  been  built  on  the  Trout  land;  and  no  expense 
has  been  incurred  either  by  the  original  lessees  or  their 
alienees  in  mining  ore  upon  it.  In  fact,  the  fair  conclu- 
sion from  all  the  evidence  is  that  the  numerous  other  leases 
and  mineral  properties  embraced  in  the  appellant's  pur- 
chase of  eighteenth  January,  1883,  were  the  real  induce- 
ments to  the  outlays  made,  and  that  the  Trout  lease  was 
included  in  the  purchase  and  conveyance,  at  a  venture/or 
what  it  might  be  worth.  We  are  therefore  of  opinion  that 
the  circuit  court  did  not  err  in  not  holding  that  the  com- 
I       plainants  were  estopped  from  prosecuting  this  suit. 
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In  the  view  taken  of  this  case,  there  is  no  occasion  for 
passing  on  the  alleged  error  of  the  court  below  in  excluding 
the  testimony  of  certain  witnesses,  as  the  admission  of  the 
testimony  could  not  have  aflEected  the  result.  In  fact,  the 
case  has  been  considered  in  the  light  of  all  the  evidence 
offered  by  the  defendants  in  the  court  below.  There 
being  then  no  error  in  the  record  of  which  the  appellant 
can  complain,  ordinarily  the  case  would  here  close  with  a 
simple  affirmance  of  the  decree  appealed  from ;  but  the 
appellees.  Trout  and  wife,  insist  that  the  said  decree  is 
erroneous  as  to  them,  and  ask  that  this  court  will,  under 
the  ninth  rule,  consider  the  whole  record  and  so  amend 
the  decree  as  to  make  it  as  it  should  have  been  entered  by 
the  said  circuit  court. 

The  appellees,  however,  claim  that  the  court  below  erred 
in  excepting  from  the  operation  of  its  decree  cancelling  the 
lease  executed  by  them  to  Lewis  and  Preston  April  29th, 
1881,  one  undivided  half  thereof;  thus  allowing  the  Rorer 
Iron  Company  the  full  benefit  of  the  defense  of  "purchaser 
for  value  without  notice,"  though  that  company  had  not 
set  up  that  defense  either  by  its  petition,  or  by  answer  or 
plea,  as  required  by  the  settled  rule  of  practice. 

It  cannot  at  this  day  be  questioned  that  a  purchaser  for 
value  without  notice,  actual  or  constructive,  having  ob- 
tained a  conveyance,  will  not  be  affected  by  a  latent  equity, 
whether  by  lien  or  incumbrance,  or  trust  or  fraud,  or  any- 
other  claim ;  and  that  a  grantee  from  such  a  purchaser 
stands  in  the  same  position  as  his  grantor,  though  affected 
with  notice  at  the  time  of  the  grant.  Such  purchaser  must, 
however,  be  a  complete  purchaser;  that  is,  he  must  have 
purchased  for  a  valuable  consideration,  actually  paid  tlie 
entire  purchase  money,  and  received,  or  be  entitled  to 
receive,  a  conveyance  before  such  notice.  The  burden  rests 
on  him  who  sets  up  this  defense  to  prove  these  three  things, 
and  the  proof  of  payment  must  be  actual,  the  mere  recital 


RoRER  Iron  Co.  v.  Trout  and  Wife.      415 


Opinion. 


of  payment  ia  the  deed  being  insufficient.    And  the  burden 
of  affecting  such  a  purchaser  with  notice  of  the  equity- 
rests  on  the  plaintiff.     2  Minor's  Insts.  877-8 ;  2  Leading 
Cases  in  Eq.  pp.  22,  33.62,  and  100;  1  Story's  Eq.  Per. 
§  410;  Carter  v.  Carter,  21  Gratt.  241 ;  Lamar  v.  Hale,  79 
Va.  147.     But  it  is  equally  clear  that  in  order  to  enable  a 
defendant  to  avail  himself  of  the  benefit  of  this  defense 
of  "  purchaser  for  value  without  notice."  he  must  have  set 
up  the  same  by  his  plea  or  by  his  answer.     Because  a  court 
of  equity  can  only  decree  on  the  case  made  by  the  plead- 
ings, though  the  evidence  may  show  a  right  to  further 
relief.    Mundy  v.  Yawter^  3  Gratt.  495 ;  Kent  v.  Eerd,  re- 
ported in  82  Va.  p.  205;  Kerr  on  F.  &  M.,  370-1,  note,  where 
that  author  says:  "A  defendant  who  puts  in  an  answer, 
but  does  not  set  up  the  defense  of  purchaser  for  value 
without  notice,  cannot  afterwards  set  up  that  defense.^' 
Therefore,  in  order  to  enable  a  court  of  equity  to  give 
a  defendant  the  advantage  of  such  defense,  it  is  essen- 
tial  that    he   put  it   in   issue   by  his   pleadings;    other- 
wise the  court  cannot  consider  and  allow  it,  although 
the  evidence  may  show  that  he  could  have  maintained 
that  defense  had  he  set  it  up   by  his  plea  or  by   his. 
answer. 

In  Downman  v.  Rust,  6  Rand.  660,  Carr,  J.,  said:  "A 
purchaser  who  claims  to  be  a  purchaser  for  value  without 
notice,  must  expressly  deny  notice  in  his  answer,  though 
it  is  not  charged  in  the  bill.  This  is  settled  law."  And 
in  Tomkins  v.  MitcJiell,  2  Rand.  430,  this  court  laid  down 
the  same  rule  in  nearly  the  same  language. 

In  the  English  notes  to  Basset  v.  Nosworthy,  2  Leading 
Cases  in  Eq.  25,  it  is  said  by  the  annotators :  "  Notice  must 
be  denied,  whether  charged  in  the  bill  or  not,"  citing 
Aston  V.  Curgon,  Weston  v.  BerJceleyy  and  Brace  v.  Duchess 
of  Marlborough,  3  P.  Wms.  244, 491.  And  in  the  American 
notes  to  the  same  case,  at  page  100,  the  annotators  say : 
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**  Notice  must  be  denied  explicitly,  whether  it  is  or  is  not 
averred  in  the  bill,  in  order  to  put  the  fact  in  issue,  and  to 
enable  the  opposite  party  to  establish  the  existence  of 
notice  by  proof,"  citing  Harris  v.  Fly,  7  Paige,  422,  424 ; 
Moore  v.  Clay,  7  Ala.  742,  751 ;  Downing  v.  Smith,  3  John. 
Chy.  R.  345,  &c. 

In  Johnson  v.  Toulmin,  18  Ala.  50,  it  was  held  that 
"where  defense  of  purchaser  for  value  without  notice  is 
relied  on,  notice  must  be  denied  fully  and  particularly, 
though  it  be  not  charged  in  the  bill." 

In  Doussell  v.  King,  7  Leigh,  393,  this  court,  per  Carr,  J., 
said  that  "the  defense  of  purchaser  for  value  without 
notice  may  be  made  by  answer  as  well  as  by  plea."  And 
in  the  same  case.  Tucker,  P.,  at  page  401,  said:  "In  the 
present  case  the  defendants  allege  that  King's  purchase 
and  acquisition  of  title  were  without  notice  of  the  plain- 
tiff's claim.  The  allegation  is,  indeed,  set  forth  in  the 
answer,  and  not  by  way  of  plea;  but  the  industry  of  my 
brother,  Carr,  has.  presented  a  train  of  authorities  which 
show  that  the  defense  may  well  be  insisted  on  by  way  of 
answer."  This  decision  plainly  implies  that  this  defense 
must  be  set  up  either  by  plea  or  by  answer,  and  that  if  set 
up  by  neither,  it  cannot  be  made  by  mere  proof.  2  L.  C. 
Eq.  102;  1  Bar.  Chy.  Pr.  375. 

To  further  multiply  authorities  to  sustain  a  rule  of 
chancery  practice  so  thoroughly  well  established  as  that 
which  requires  a  defendant  to  deny  notice  of  the  plaintiff's 
claim  by  plea  or  answer,  even  if  notice  be  not  charged  in 
the  bill,  might  justly  be  considered  as  superfluous.  But, 
in  argument,  counsel  for  the  appellant  deny  the  existence 
of  the  rule,  or  at  least  its  application  to  the  case  in  hand; 
and  the  postulate  of  Carr,  J.,  in  Downman  v.  Rust,  supra^ 
was  characterized  as  "a  mere  dictum,  not  deci(^ng  the 
point";  and  Carter  v.  Allen,  supra,  is  cited  as  authority 
for  their  contention.    This  is  a  clear  misapprehension  of 
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counsel.  That  case  wa6  wholly  unlike  the  case  here.  It 
was  a  bill  to  impeach  a  decree  confirming  a  judicial  sale 
of  a  lunatic's  land,  on  the  ground  that  the  sale  to  the  nomi- 
nal purchaser  was  "a  sham,''  and  the  committee  of  the 
lunatic  was  the  real  purchaser,,  who,  by  express  statute, 
was  forbid  to  become  such  purchaser.  And  in  discussing 
tbe  pleadings  in  that  case,  Christian,  J.,  in  delivering  the 
unanimous  opinion  of  the  court,  said :  "  But  she  does  not 
pretend  to  allege,  in  any  form,  in  a  bill  of  unusual  length, 
that  either  Garrett  or  Barksdale  had  any  notice  of  the  fact 
upon  which  she  relies  to  impeach  the  decree,  to-wit:  that 
Carter,  and  not  Chapman,  was  the  real  purchaser;  and  that 
under  the  statute  the  sale  was  therefore  void.  i\^o  notice 
to  them,  actual  or  constructive,  is  charged  in  the  bill.  Nor 
is  there  anything  in  the  proceedings  or  decree  which  she 
seeks  to  impeach  which  could  possibly  bring  home  to 
them  knowledge  of  the  alleged  legal  fraud."  Thus,  so  far 
from  there  being  in  the  case  of  Carter  v.  Allen  anything 
to  the  contrary,  that  case  expressly  refers  to  the  rule  under 
consideration,  and  fully  recognizes  and  sustains  it. 

No  further  comment  on  Carter  v.  Allen  can  be  necessary. 
The  rule  in  question  is  in  reality  elementary.  It  grows 
logically  out  of  the  fact  that  the  defense  of  "  purchaser 
for  value  without  notice,''  however  presented,  whether  by 
plea  or  by  answer,  is  manifestly  a  confession  and  avoid- 
ance of  the  plaintiff's  claim — the  avoiding  part  being 
strictly  affirmative  matter. 

In  Boone  v.  Chiles,  10  Peters  211,  the  supreme  court  of 
the  United  States,  treating  of  this  defense,  said:  "It  is 
setting  up  new  matter  not  in  the  bill ;  a  new  case  is  pre- 
sented, not  responsive  to  the  bill,  but  one  founded  on  a 
right  and  title  operating,  if  made  out,  to  bar  and  avoid 
the  plaintiff's  equity,  which  must  otherwise  prevail.  The 
answer  setting  it  up  is  no  evidence  against  the  plaintiff, 
who  is  not  bound  to  contradict  or  rebut  it." 
Vol.  lixxxiii — 53 
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In  the  case  at  bar  the  complainants  file  their  bill  against 
their  lessees,  alleging  that  they  procured  the  deed  of  lease 
through  fraud.  The  appellant,  the  Rorer  Iron  Company, 
filed  its  petition  recitiug  the  lease  and  the  intermediate 
alienations  whereby  it  became  its  sole  owner,  insisting 
that  by  J.  M.  Trout's  promise  to  dismiss  the  suit  the  com- 
plainants were  estopped  to  prosecute  the  same,  and  praying 
that  itself  and  the  intermediate  alienees  be  made  parties. 
The  bill  was  amended  making  these  alienees  parties,  and 
charging  them  with  acquiring  the  lease  subject  to  all  the 
infirmities  of  the  title  of  the  original  lessees.  The  com- 
pany answered,  again  reciting  the  lease,  giving  the  lessee's 
version  of  its  execution,  insisting  on  the  alleged  estoppel, 
and  stating  that  Colt  had  been  informed  that  the  suit  had 
been  settled,  and  that  he  had  purchased  the  lease,  and  that 
itself,  the  appellant  company,  relying  on  the  same  assu- 
rances, had  purchased  it  from  him  and  made  its  outlays. 
But  nowhere  does  the  company's  answer  set  up  the  defense 
of  "purchaser  for  value  without  notice,"  whether  by  reason 
of  itself  being  such  purchaser,  or  by  reason  of  its  being 
the  grantee  of  such  purchaser.  And  yet  it  is  insisted  for 
the  appellant,  and  was  held  by  the  circuit  court,  that  the 
said  company  could  avail  itself  of  such  defense,  although 
it  had  not  set  it  up. 

In  fact,  the  record  discloses  that  the  very  idea  of  such 
defense  never  occurred  to  said  company.  And  very  natu- 
rally the  idea  did  not  occur  to  it,  not  only  because,  as 
appears  as  well  from  its  own  admissions  as  from  the  evi- 
dence, it  did  itself  have  notice  of  the  complainants'  claim, 
but  also  because  of  the  fact — seemingly  well  known  to  the 
company  through  its  president — that  all  the  intermediate 
alienees  had  such  notice,  or  at  least  had  ample  opportunity 
of  acquiring  it,  from  the  very  peculiar  nature  of  this  trans- 
action and  its  attendant  circumstances. 

First,  it  was  a  mere  lease  for  years — not  a  conveyance  in 
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fee — of  land,  the  consideration  whereof  was  a  rent  payable 
out  of  the  land  in  the  shape  of  a  bonus  on  every  ton  of  ore 
mined  thereon.  Secondly,  the  admitted,  visible  and  noto- 
rious circumstance  that  from  the  date  of  the  lease  up  to 
the  day  before  the  deposition  of  the  stockholder  and 
alienee,  McClanahan,  in  November,  1883 — long  after  the 
dates  of  all  the  conveyances— no  ore  had  been  mined  on 
Trout's  land  under  this  lease;  and  thirdly,  the  additional 
well-known  circumstance  that  the  lessees,  Lewis  and  Pres- 
ton, were  not  in  possession  of  the  leased  premises  when 
they  conveyed  the  same  to  these  alienees.  These  things 
surely  were  enough  to  put  any  prudent  Intended  purchaser 
on  enquiry,  which  enquiry  it  was  their  duty  to  make  before 
purchasing  the  lease,  and  which  enquiry,  had  it  been  made, 
could  not  have  failed  to  discover  to  them  all  about  the 
plantiflfs'  claim. 

It  is  well  settled  law  that  whatever  puts  a  purchaser  on 
enquiry  is  equivalent  to  notice.  Possession  of  the  property 
by  a  person  other  than  the  vendor  is  universally  regarded 
us  sufficient  to  put  a  purchaser ^on  enquiry  and  to  affect  him 
with  knowledge  of  the  claims  of  the  possessor.  Baynard 
y.NorriSy  5  Gill  (Md.),  468 ;  PendZeton  v.  Fay,  2  Paige  (N.  Y.), 
202;  Graff  v,  CasUeman,  5  Rand.  207;  Baxter  v.  Sewell,  3 
Md.  341 ;  Wood  v.  Krehhs,  30  Gratt.  708.  "  Possession  of  land 
is  notice  of  the  possessor's  claim  to  it,  because  the  tenant 
must  abide  by  his  answers  to  the  interrogations  of  one 
about  to  buy."  2  Ldg.  Cas.  in  Eq.  60, 100, 180,  and  Mr.  Jus- 
tice Baldwin  in  Boone  v.  ChileSy  supra. 

There  can  be,  then,  no  reason  for  hesitating  as  to  the 
propriety  of  holding  that  the  inferences  necessarily  de- 
ducible  from  these  pregnant  circumstances  are  more  than 
sufficient  to  affect  with  notice  the  four  grantors,  McClan- 
ahan, Chapman,  Rorer  and  Green,  the  JBfth  grantor  being 
Preston.  The  answer,  containing  only  affirmative  matter 
not  responsive  to  any  allegation  in  the  bill,  can  furnish  no 
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evidence  to  support  the  testimony  of  the  single  witness, 
Chapman,  who,  speaking  for  himself  alone,  denied  that  he 
had  such  notice. 

The  others,  except  Green,  who  did  not  make  oath  to  or 
sign  the  answer,  were  all  examined  as  witnesses  for  the 
appellant,  but  were  not  questioned  on  the  point  of  notice. 
Korer,  it  is  admitted,  was  not  a  complete  purchaser.  Pres# 
ton,  the  original  lessee,  of  course,  had  notice.  All  five  were 
tenants  in  common.  The  conclusion  is  irresistible  that  all 
of  them  were  alike  aware  of  the  complaints  of  Trout  against 
his  lessees,  Lewis  and  Preston. 

And  now  recurring  to  the  answer  of  McClanahan,  Rorer, 
Chapman,  and  Green,  whereby  they  did  attempt  to  pre- 
sent, but  in  their  own  behalf  only  (for  they  made  no  allu- 
sion whatever  either  to  Coit  or  to  the  Rorer  Iron  Company), 
the  defense  of  purchaser  for  value  without  notice,  it  has 
been  seen  that  that  answer  was  insufficient  for  that  pur- 
pose, even  if  it  had  been  clearly  established  by  proof, 
inasmuch  as  it  omitted  to  make  the  essential  averment 
that  at  the  time  of  the  execution  of  the  conveyances  to 
these  respondents  their  grantors  were  in  possession  of  the 
premises  conveyed.  In  Baynard  v.  NorriSy  supra^  the 
supreme  court  of  Maryland  said :  "  It  cannot  at  this  late 
day  be  doubted  that  a  defendant,*  being  a  hona  fide  pur- 
chaser for  value  without  notice,  can  defend  himself  against 
a  complainant  asserting  a  prior  equitable  claim,  by  way  of 
answer  as  well  as  by  the  usual  plea  in  bar  founded  upon 
such  a  purchase.  But  to  render  such  a  defense  available 
at  the  trialy  the  answer  must  contain  an  averment  of  every 
material  fact  requisite  to  sustain  such  a  plea  if  demurred 
to.  Does  the  answer  of  Morris^and  Jones  contain  all  such 
material  averments,  is,  therefore,  the  obvious  inquiry  to 
be  made  in  this  case.  It  does  sufficiently  state  some  of  the 
facts  indispensable  to  such  a  plea,  to-wit :  the  transfer  of 
the  legal  title,  the  hona  fides  orthe  transaction,  a  valuable 
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consideration  paid,  and  its  payment  before  they  had  notice 
of  the  plaintiff's  claim.  But  the  answer  has  omitted  to 
state  one  essential  fact,  to-wit :  that  the  grantor  was  at  the 
time  of  the  conveyance  possessed  of  the  premises  con- 
veyed," and  cited  Eq.  Draftsman,  449;  3  Sug.  Vend.  345-6; 
Daniels  v.  Davidsoriy  16  Vesey,  247. 

In  Boone  v.  Chiles y  supra^  the  supreme  court  of  the  United 
States,  speaking  of  this  defense,  said:  "In  setting  it  up  by 
plea  or  answer y  it  must  state  the  deed  of  purchase,  that  the 
vendor  was  in  possession,"  &c.  All  the  authorities  seem 
to  concur  in  holding  that  if  the  purchaser  does  not  file  his 
plea,  but  submits  to  answer,  he  must  answer  fully  setting 
up  the  essentials  of  the  plea.  2  L.  Ca.  Eq.  26-7 ;  1  Bart. 
Chy.  Pr.,  375  and  386,  note  3 ;  4  Minor's  Insts.  (old  ed.), 
1177.  And  they  fully  sustain  the  position  taken  here,  that 
the  answer  of  these  intermediate  grantors  of  the  Rorer 
Iron  Company  does  not  sufficiently  set  up  the  plea  of  pur- 
chaser for  value  without  notice,  even  in  their  own  behalf, 
and  of  course  it  could  avail  naught  in  behalf  of  said  com- 
pany, to  which  it  makes  no  allusion,  and  which  did  not 
even  attempt  to  set  up  such  defense  for  itself,  or  to  refer 
to  the  answer  of  its  co-defendants. 

The  defense,  then,  of  purchaser  for  value  without  notice, 
was  not  put  in  issue  by  the  pleadings  in  this  cause.  And 
even  if  the  evidence  had  clearly  proved, — which  it  did  not 
dOy — that  the  defendants,  or  any  of  them,  could  have  main- 
tained such  defense  as  to  the  whole,  or  as  to  any  part  of 
the  Trout  lease,  yet  the  court  below  could  not  award  relief 
on  such  ground,  inasmuch  as  it  was  bound  to  confine  its 
decree  to  the  case  made  by  the  pleadings.  "A  party  is  not 
allowed  to  state  one  case  in  a  bill  or  answer,  and  make  out 
a  different  one  by  proof,"  says  Mr.  Justice  Baldwin  in 
Boone  v.  ChileSy  supra. 

For  these  reasons  we  are  clearly  of  opinion  tbat  though 
the  circuit  court  did  not  in  its  decree  complained  of  com- 
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mit  any  error  of  which  the  appellant  can  complain,  yet  it 
did  err  in  excepting  from  cancellation  the  one  undivided 
half  of  the  lease  which  the  appellees,  Troat  and  wife, 
executed  on  the  twenty-ninth  of  April,  1881,  to  Lewis  and 
Preston,  and  which  passed  from  them  to  McClanahan  and 
others  through  Coit  to  the  appellant,  and  in  decreeing  that 
McClanahan,  Chapman  and  Green  recover  of  the  complain- 
ants their  costs  by  them  in  that  court  about  their  defense 
in  that  behalf  expended;  and  that  for  this  error  the  said 
decree  must  be  reversed  in  favor  of  the  said  appellees. 
Trout  and  wife,  and  be  amended  and  corrected,  so  that  it 
will  operate  to  cancel  the  said  entire  lease,  with  costs  to 
the  appellees,  and  that  the  same,  so  amended  and  cor- 
rected, be  affirmed. 

Decree  amended  and  affirmed. 
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Stotz  v.  Collins  &  Co. 

June  16th,  1887. 

Practice  at  Common  \.k\s  ^ Default—Substituted  service — Defective  re- 
turn— Amendment. — ^Where  under  Code  1873,  ch.  172,  §  5,  defendant 
moves  the  judge  in  vacation  to  reverse  a  judgment  by  default  upon 
a  defective  return  of  substituted  service  of  the  summons,  and  to  re- 
mand the  case  for  trial — 
Held  : 

The  court  may  then  allow  the  sheriff  to  amend  his  return  so  as  to 
show  a  proper  service,  and  dismiss  the  defendant's  motion. 

Error  to  judgment  of  judge  of  circuit  court  of  Roaaoke 
county,  in  vacation,  rendered  December  20th,  1884,  on  the 
motion  of  John  Stotz  to  reverse  a  judgment  of  said  court 
entered  at  the  preceding  term  on  a  defective  return  of 
substituted  service  of  the  summons  to  commence  the  action 
of  debt  wherein  Abram  Collins  &  Co.  were  plaintiffs,  and 
said  John  Stotz  was  defendant. 

The  sheriff '^return  on  the  writ  in  the  action  was  in  the 
words  and  figures  following,  to-wit:  "Executed  Aug.  28, 
1884,  by  delivering  a  copy  of  within  summons  to  John 
Stotz  through  his  daughter,  over  the  age  of  sixteen  years, 
he  not  being  at  his  usual  place  of  abode.  Said  summons 
was  explained  to  his  daughter.  C.  M.  Webber,  S.  R.  C." 
The  writ  was  returnable  to  September  rules,  1884,  at  which 
rules  the  declaration  was  filed  and  common  order  entered. 
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And  at  the  following  rules  the  common  order  was  con- 
firmed. The  defendant  failing  to  appear,  the  judgment 
entered  in  the  office  was  confirmed  at  the  following  Octo- 
ber term  of  the  court  by  an  order  in  these  words  :  "Judg- 
ment in  favor  of  the  plaintiffs  against  the  defendant  by 
default,  obtained  in  the  clerk's  office  and  confirmed  this 
day,  for  one  thousand  dollars,  with  interest  thereon  at  the 
rate  of  six  per  cenkim  per  annum  from  the  thirteenth  day 
of  June,  1875,  till  paid,  and  $8.10  costs,  subject  to  a  credit 
of  $84.40  as  of  the  thirteenth  day  of  June,  1874,  and  $100 
paid  October  2d,  1879." 

After  the  adjournment  of  the  term  at  which  the  judg- 
ment was  confirmed  the  defendant  gave  notice  to  the 
plaintiffs  that  on  a  certain  day  he  would  move  the  judge 
of  the  circuit  court  in  vacation  to  reverse  the  judgment, 
and  to  remand  the  case  to  rules,  on  the  ground  that,  it  not 
appearing  from  the  sheriff's  return  that  the  writ  had  been 
served  in  the  manner  prescribed  by  law,  the  judgment  was 
erroneous  and  void.  The  notice  was  given  under  the  fifth 
section  of  chapter  177  of  the  Code  of  1873,  which  enacts 
as  follows :  "  The  court  in  which  there  is  a  judgment  by 
default,  or  a  decree  on  a  bill  taken  for  confessed,  or  the 
judge  of  said  court  in  the  vacation  thereof,  may,  on 
motion,  reverse  such  judgment  or  decree  for  any  error  for 
which  an  appellate  court  might  reverse  it,"  etc. 

Upon  the  hearing  of  the  motion,  the  judge,  being  of 
opinion  that  the  return  was  defective,  permitted  the  sheriff, 
on  the  plaintiffs'  motion,  to  amend  it.  ^The  return,  as 
amended,  is  as  follows:  "Executed  Aug.  28,  1884,  by  de- 
livering a  copy  of  the  within  summons  at  the  usual  place 
of  abode  of  John  Stotz  to  his  daughter,  a  white  person 
over  the  age  of  sixteen  years,  a  member  of  the  family  of 
said  John  Stotz,  and  explaining  to  her  the  purport  of  said 
summons,  he  not  being  found  at  his  usual  place  of  abode. 
C.  M.  Webber,  S.  R.  C." 
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The  return  having  been  thus  amended,  the  judge  dis- 
missed the  motion,  requiring  each  party  to  pay  their  own 
costs;  whereupon  the  defendant  excepted,  and  he  subse- 
quently obtained  a  writ  of  error  from  one  of  the  judges  of 
this  court. 

G.  TT.  A  L.  O.  Hansbroughy  for  the  plaintiff  in  error. 

At  common  law  personal  citation  to  the  defendant,  or 
his  voluntary  appearance,  is  the,  essential  preliminary  to  a 
purely  personal  judgment.  The  substituted  service  allowed 
by  Code  1873,  ch.  163,  §  1,  being  a  departure  from  the  com- 
mon law,  the  statute  allowing  it  must  be  strictly  followed. 

In  Setflemier  v.  Sullivan,  97  U.  S.,  444,  a  similar  defect 
in  the  return  of  the  service  of  the  summons  to  commence 
the  suit  rendered  the  judgment  founded  on  it  absolutely 
void.  According  to  this  decision  the  defect  was  jurisdic- 
tional. 

In  Ooolsby  v.  ^i^.  John,  25  Gratt.  146,  this  court  held 
that  the  proper  mode  of  taking  advantage  of  and  being 
relieved  from  a  judgment  founded  on  a  defective  return  of 
service  of  summons  on  the  defendant,  is  by  motion  before 
the  judge  in  vacation  under  Code  1873,  ch.  177,  §§  5  and  6, 
just  as  John  Stotz  proceeded  in  this  case.  The  judge,  upon 
the  hearing  of  John  Stotz's  motion,  decided  that  the  return 
of  the  process  was  defective,  but,  against  the  protest  of  John 
Stotz,  allowed  the  sheriff  to  amend  his  return  from  his 
memory y  and  the  return  having  been  thus  amended  after 
the  end  of  the  term  at  which  the  judgment  was  rendered 
by  default,  the  judge  held  that  this  void  judgment  had 
become  validated,  and  dismissed  John  Stotz's  motion  to  set 
aside  the  judgment  and  refused  to  remand  the  cause  to 
rules  for  further  proceedings  according  to  law. 

Of  course  such  amendment  might  properly  have  been 
made  during  the  term  at  which  the  judgment  was  rendered 
Vol.   Lxxxiii — 54 
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(Bar.  Law  Pr.  204  and  346),  not  afterwards.  Because  the 
defect  iu  the  return  was  jurisdictional,  ahd  showed  that 
the  court  had  not  authority  to  enter  the  judgment. 

The  judgment  was  void.  No  amendment  of  the  return 
of  service  after  the  end  of  the  term  could  give  it  validity. 

Says  Strong,  J.,  in  Kendall  v.  Washburne,  14  How.  (Pr.) 
380 :  "  The  power  of  amendment,  extensive  as  it  is,  is  not 
adequate  to  create  a  judgment  out  of  what  in  legal  effect 
is  nothing;  it  can  only  correct  defects  in  what  has  some 
legal  effect  and  operation/'  And  see  Freeman  on  Judg- 
ments, sec.  117;  McNamara  on  Nullities,  2,  3,  6;  Hallett  v. 
Righters,  13  How.  (Pr.)  43;  Glapp  v.  Graves ^  26  N.  Y.  420, 
and  Tolcott  v.  Rosenherry^  8  Abbott  Pr.  (N.  S.),  upon  the 
general  principle  that  no  after  proceeding  can  infuse  valid- 
ity into  that  which  is  a  mere  nullity. 

There  might  have  been  amendment  of  the  returns  during 
the  term  at  which  the  judgment  by  default  was  entered, 
because  such  amendment  would  have  to  be  made  on  notice 
to  defendant  and  would  become  part  of  the  proceedings  of 
the  rendition  of  the  judgment. 

In  argument  it  was  contended  that  the  question  of  post 
term  amendment  of  returns  on  original  process  to  com- 
mence siiit  was  not  an  open  question,  but  had  been  decided 
in  Stone  v.  Wilson,  10  Gratt.  529;  Wardsworth  v.  Miller ,  4 
Gratt.  99;  Smith  v.  Triplett,  4  Leigh,  5?0.  This  is  a  mis- 
take.  In  those  cases  the  amendment  was  of  returns  on 
final  process.  Proceedings  were  had  against  officers  to  hold 
them  liable  on  their  returns  on  executions.  During  those 
proceedings  the  officers  were  allowed  to  amend  their  re- 
turns. It  is  true  that  Moncure,  P.,  in  Goolshy  v.  St.  John^ 
25  Gratt.  146,  did  say:  "A  court  from  which  process  is  is- 
sued may  permit  the  sheriff's  return  thereon  to  be  amended 
at  any  time,  even  though  a  suit  or  motion  founded  on  the 
original  return  be  then  pending,  and  even  though  the  pro- 
posed amendment  be  inconsistent  with  the  original  return^ 
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and  take  away  the  foundation  of  the  suit  or  motion,"  and 
he  referred  to  those  same  cases. 

It  is  obvious  he  was  speaking  of  final  process.  And  it 
is  also  true  that  referring  to  and  relying  on  those  same 
authorities,  and  speaking  of  original  writs  of  summons, 
and  of  motions  such  as  that  of  Stotz,  that  venerable  judge 
did,  obiter  dicens,  say :  "On  such  motion  the  sheriff  might 
have  amended  his  return,  on  leave  obtained  from  the  court 
for  that  purpose,  and  thus  have  cured  the  defect."  There 
was  no  such  question  in  the  Q^se  wherein  he  was  pro- 
nouncing opinion.  Goolsby  had  gone  into  chancery  for 
relief  against  a  judgment  by  default  on  defective  return  of 
substituted  service  of  the  summons.  This  court  held  that 
his  remedy  was  at  law  under  Code  1,873,  ch.  172,  §  5.  There- 
fore, Judge  Moncure's  remark  last  quoted  was  plainly  an 
obiter  dictum^  in  making  which  he  undoubtedly  failed  to 
bear  in  mind  the  palpable  distinction  between  allowing 
amendments  after  term  in  order  to  validate  an  invalid 
judgment  rendered  when  the  court  had  no  jurisdiction,  and 
allowing  amendment  of  returns  on  executions  made  by  the 
officer  against  whom  proceedings  are  pending  to  hold  him 
liable  on  the  original  returns,  when  the  proceedings  are  in 
fieri  and  all  the  parties  are  before  the  court.  Substituted 
service  is  of  doubtful  justice  and  policy  any  way.  By 
means  of  it  gross  wrong  may  easily  be  done  a  defendant. 
And  it  being  in  derogation  of  tlie  common  law,  the  author- 
ity for  such  service  should  be  exactly  followed,  and  the 
officer  should  not  be  allowed,  from  his  slippery  memory, 
to  amend  his  return  post  term,  and  to  supply  the  jurisdic- 
tion which  the  court  did  not  possess  when  the  judgment 
was  entered,  and  thus  to  galvanize  into  life  a  thing  that 
was  dead. 

-R.  E.  Scott,  for  the  defendant  in  error. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  question  is  whether  there  is  error  in  the  action  of 
the  judge  in  permitting  the  return  to  be  amended,  and  in 
dismissing  the  motion.  It  is  conceded  that  the  original 
return  is  defective.  If,  however,  leave  to  amend  was 
properly  granted,  then  the  amended  return  shows  that  the 
writ  was  served  in  conformity  with  the  provisions  of  the 
statute  in  relation  to  the  service  of  process  in  such  cases. 
Code  1873,  ch.  163,  §  1 ;  Id.,  ch.  166,  §  5. 

The  learned  counsel  for  the  plaintiff  in  error  concedes 
that  the  return  was  amendable  during  the  term  at  which 
the  office  judgment  was  confirmed.  He  earnestly  contends, 
however,  that  the  defect  in  the  return  was  jurisdictional ; 
in  other  words,  that  the  return  being  defective,  the  judg- 
ment was  entered  without  evidence  of  legal  notice  of  the 
action  to  the  defendant,  and  consequently  that  the  judg- 
ment and  all  the  proceedings  subsequent  to  the  issuing  of 
the  writ  were  coram  non  judice  and  void,  and  passed 
beyond  the  control  of  the  court,  or  of  the  judge  thereof, 
after  the  end  of  the  term  at  which  the  judgment  was  con- 
firmed. 

We  are  of  opinion  that  this  position  is  untenable,  the 
question  it  involves  being  no  longer  an  open  one,  having 
been  settled  by  previous  decisions  of  this  court.  In  Stone 
V.  Wilson,  10  Gratt.  529,  which  was  a  motion  against  a 
sheriff  for  a  judgment  for  the  amount  of  a  certain  execu- 
tion of  capias  ad  satisfaciendma  which  went  into  his 
hands,  and  which  had  been  returned  '^  executed  "  by  one  of 
his  deputies,  an  amendment  of  the  return  was  permitted 
after  the  notice  of  motion  had  been  served  and  the  case 
had  been  docketed,  and  the  case  proceeded  on  the  amended 
return.  Upon  the  question  of  amending  the  return  the 
judges  were  agreed.  Judge  Moncure,  in  his  opinion,  said  : 
"A  court  from  whicli  process  is  issued  may  permit  the 
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sheriflf's  return  thereon  to  be  amended  at  any  time,  even 
though  a  suit  or  motion  founded  on  the  original*  return  be 
then  pending,  and  even  though  the  proposed  amendment 
be  inconsistent  with  the  original  return,  and  tal^e  away  the 
foundation  of  the  suit  or  motion,"  citing  Wardsworth  v. 
Miller y  4  Gratt.  99;  Smith  v.  Tripletty  4  Leigh,  590,  and  other 
cases.    See  also  1  Bart.  Ch.  Pr.  23S. 

In  OooUhy  v.  St.  JohUy  25  Gratt.  146,  the  same  view  was 
taken  by  the  court  with  respect  to  amending  a  return  on  a 
writ  of  summons.  In  that  case  application  was  made  to  a 
court  of  equity  for  relief  against  a  judgment  by  default, 
on  the  ground  that  the  return  on  the  writ  upon  which  the 
judgment  had  been  obtained  was  defective,  and  therefore 
that  the  defendants  in  the  judgment  had  not  been  lawfully 
summoned.  Relief,  however,  was  denied  on  the  ground 
that  the  complainants  had  an  adequate  remedy  at  law. 
"  The  appellants,"  said  the  court,  "  might  have  appeared 
in  the  circuit  court  at  any  time  before  the  expiration  of 
five  years  after  the  rendition  of  the  judgment  at  law 
against  them,  and  moved  the  court  to  set  aside  the  judg- 
ment and  all  the  proceedings  in  the  suit  subsequent  to  the 
return  of  the  summons,  on  account  of  the  defective  return 
thereof.  On  such  motion  the  sheriff  might  have  amended 
his  retuTUy  on  leave  obtained  from  the  court  for  that  pur- 
pose, and  thus  have  cured  the  defect.  But  if  he  failed  to 
do  so,  the  court  might  have  sustained  the  appellants' 
motion ;  in  which  case  the  plaintiff  at  law  would  have  had 
to  sue  out  a  new  summons,  and  the  appellants  would  then 
have  had  an  opportunity  to  make  their  defense  at  law." 

In  the  light  of  these  decisions,  it  would  have  been  com- 
petent for  the  circuit  court,  whence  the  writ  issued,  to  have 
permitted  an  amendment  of  the  return,  had  the  applica- 
tion to  reverse  the  judgment  been  made  to  the  court  in 
term  instead  of  to  the  judge  thereof  in  vacation ;  and  in 
this  particular  the  authority  of  the  judge  in  vacation  is 
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the  same  as  that  conferred  upon  the  court.  The  action  of 
the  judge  of  which  the  plaintiff  in  error  complains  is, 
therefore,  right.  There  having  been  no  voluntary  appear- 
ance on  the  part  of  the  defendant  in  the  action,  the  juris- 
diction of  the  court  was  dependent  upon  Jegal  service  of 
the  writ,  but  not  upon  the  sheriff's  return.  The  return  is 
evidence  of  the  facts  it  recites,  but  it  is  not  conclusive 
evidence  against  the  jurisdiction  in  a  proceeding  to  reverse 
a  judgment  by  default,  where  the  proceeding  is  commenced 
within  the  period  limited  by  the  statute,  namely,' five  years 
from  the  date  of  such  judgment.  And  in  permitting  the 
return  to  be  amended  in  the  present  case,  leave  was  not 
given  to  contradict  the  record,  but  only  to  show  the  truth 
in  relation  to  the  service  of  the  writ;  in  other  words,  to 
show  that  jurisdiction  had  been  lawfully  acquired. 

The  case  of  Settlemier  v.  Sullivan,  97  U.  S.  444,  the  prin- 
cipal case  relied  on  by  the  plaintiff  in  error,  is  not  in 
point.  There  a  judgment  by  default  obtained  in  one  of 
the  courts  of  Oregon  was  held  void  by  a  circuit  court  of  the 
United  States,  on  the  ground  that  the  sheriff's  return  on 
the  summons  issued  in  the  action  in  which  the  judgment 
had  been  obtained  was  defective.  And  this  ruling  was 
afllrmed  by  the  supreme  court  of  the  United  States,  fol- 
lowing a  previous  decision  on  a  similar  point  by  the 
supreme  court  of  Oregon.  It  does  not  appear  from  the  re- 
port of  the  case  that  the  facts  were  alleged  to  have  been 
incorrectly  or  not  fully  set  forth  in  the  return,  except  that 
the  record  recited,  in  general  terms,  that  the  defendant 
had  been  **  duly  served  with  process."  Nor  does  it  appear 
that  any  attempt  was  made  to  amend  the  return,  and  if  a 
motion  to  that  effect  had  been  made,  it  could  not  have 
been  granted  in  the  Federal  court.  So  that  the  decision  in 
that  case  has  no  application  to  the  case  at  bar. 

And  the  same  may  be  said  of  the  case  of  Carr  v.  Meade^s 
Ex'Xj  77  Va.  142.    In  that  case  it  was  held  that  a  sheriflf's 
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return  on  an  execution,  which  formed  in  part  the  basis  of 
a  decree  in  chancery  in  a  suit  subsequently  brought  by  the 
sheriff  himself,  and  chiefly  for  his  own  protection,  was  res 
Judicata,  and  could  not  be  amended  or  impeached  by  the 
sheriff  or  his  sureties  in  a  collateral  proceeding.  That  was 
all  that  was  decided  in  relation  to  amending  a  sheriff's 
return,  and  a  glance  at  the  case  will  show  that  no  such 
question  as  that  now  before  us  was  raised  in  the  case,  or 
could  have  been  decided. 

It  is  needless  to  comment  upon  other  cases  relied  on  by 
the  plaintiff  in  error.  It  is  sufficient  to  say  that,  like  the 
cases  just  mentioned,  they  have  no  bearing  on  the  present 
case.    The  order  dismissing  the  motion  is  affirmed. 

Richardson,  J.,  dissented. 

Judgment  affirmed. 
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Neff  v.  Wooding  and  Wife. 
June  16th,  1887. 

1.  Account  Stated — Case  at  bar. — Where  parties  have  settled  and  stated 

their  accounts  with  one  another,  each  is  bound  thereby,  unless  he  can 
furnish  clear  proof  of  a  mutual  mistake,  or  of  fraud.  In  case  here,  no 
such  proof  was  furnished. 

2.  Equitable  Jurisdiction  and  Relief — Vendor  s  lien. — In  suit  to  en- 

force liens  reserved  in  favor  of  grantor  in  his  conveyance  of  land,  as 
provided  by  Code  1873,  ch.  115.  J  1,  the  court  may  decree  sale  of  the 
land  to  satisfy  the  lien,  with  any  previous  account  of  rents  and  profits  ; 
1 9,  ch.  182,  Code  1873,  applying  only  to  suits  for  the  enforcement  of 
judgment  liens. 

Appeal  from  decree  of  circuit  court  of  Roanoke  county^ 
rendered  April  10th,  1886,  in  a  cause  wherein  George  W. 
Wooding  and  wife  are  complainants,  and  John  Neflf  is 
defendant.  The  decree  being  unfavorable  to  Neflf,  he 
obtained  an  appeal  and  supersedeas.  Opinion  states  the 
case. 

B.  E.  Scott  and  TT.  TF.  Berkeley ^  for  the  appellant. 

R.  H,  Logan,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  by  the  appellees  to  subject  a  tract  of 
land  situated  in  said  county  to  the  satisfaction  of  the  lien 
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of  the  vendor  for  the  unpaid  purchase  money  in  Septem- 
ber, 1885.  On  the  sixteenth  day  of  January,  1877,  Benja- 
min Deyerle  and  Julia  A.,  his  wife,  executed  a  deed  to  the 
appellant  for  the  said  tract  of  land,  reserving,  however,  in 
the  deed,  a  lien  upon  the  land  for  the  sum  of  $2,293,  with 
Interest  from  the  tenth  day  of  June,  1877.  The  land  had 
been  sold  to  the  appellant,  some  years  before  the  deed  was 
made,  at  the  price  of  $5,000.  He  had  made  numerous 
payments,  amounting  in  the  aggregate  to  the  sum  of 
$2,707,  leaving  the  sum  of  $2,293  due  on  the  tenth  day  of 
January,  1877,  when  the  deed  was  made,  as  had  been  stated 
upon  a  settlement.  Other  payments  were  made  from  time 
to  time  up  to  the  first  day  of  July,  1878,  when  Deyerle 
assigned  the  bond,  which  had  been  given  at  the  settlement 
January,  1877,  for  the  amount  then  found  due  by  the  par- 
ties to  the  appellees,  who  were  his  daughter  and  her  hus- 
band. After  the  assignment,  the  said  Neflf  having  notice 
of  it,  he  paid  several  sums  to  the  assignees,  when,  finding 
himself  unable  to  complete  the  payment  of  the  purchase 
money  for  the  land,  upon  agreement  between  Neflf  and 
Wooding  a  settlement  was  had,  the  balance  due  ascertained, 
and  NeflE  received  his  bond  back,  and  signed  a  deed  to 
Wooding  reconveying  the  land  to  him,  which  he  said  his 
wife  would  also  sign.  But  Wooding,  having  delivered  the 
deed  to  Neflf  to  get  the  signature  of  his  wife,  directed  Neflf  to 
deliver  up  the  bond  into  the  hands  of  a  third  party  to  hold 
until  the  deed  was  signed  by  Neflf's  wife.  Neflf  never  re- 
turned the  deed,  and  said  his  wife  would  not  sign  it ;  and 
Neff  not  paying  the  bond,  this  suit  was  instituted  for  the 
purpose  stated.  The  defendant,  Neflf,  answered,  setting  up 
certain  receipts  not  set  forth  in  the  plaintiffs^  bill,  and 
alleging  that  Wooding  obtained  from  him  improperly 
some  of  his  receipts,  and  asking  for  an  account  and  exami- 
nation of  Wooding  on  oath.  The  cause  was  referred  to  a 
commissioner  for  account  and  report,  and  the  depositions 
Vol.  Lxxxm — 55 
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of  both  plaintiff  and  defendant  taken  in  the  suit,  and  of 
others. 

The  commissioner  reported  an  account  of  the  debt, 
allowing  Neflf  certain  receipts  claimed  by  him  in  his 
answer,  and  produced  before  the  commissioner,  and  he  and 
others  reported  that  there  were  no  other  liens  on  the  prop- 
erty. Neff  excepted  to  this  report— i^tV^^,  because  the 
commissioner  did  not  allow  him  credit  for  $650,  for  which 
he  produced  a  receipt  dated  June  2,  1873,  which  was  for 
"  part  payment  on  land  he  now  lives  upon."  The  sum  of 
$2,707,  as  has  been  said,  had  been  credited  upon  this  debt 
at  the  time  of  the  settlement  when  the  deed  was  made, 
several  years  after  the  date  of  this  receipt,  and  in  the 
statement  produced  at  that  time  were  two  items  largo 
enough  to  have  included  this  among  others ;  and  there  was 
no  proof  on  the  subject,  the  contention  being  that  the  date 
of  the  receipt  was  a  mistake,  and  the  year  should  have 
been  1878  instead  of  1873,  the  figure  "3"  being  mistakenly 
written  in  lieu  of  an  "  8  " ;  but  there  was  no  proof  of  this; 
and  the  commissioner  takes  no  notice  of  this  receipt,  com- 
mencing his  statement  at  the  time  of  the  settlement  when 
the  deed  was  made  and  the  bond  given,  in  1877.  The 
second  exception  was  because  there  was  no  account  taken 
and  report  made  of  the  fee-simple  and  annual  rental  value 
of  the  land,  and  whether  the  rents  would  pay  the  debt  in 
five  years.  The  cause  coming  on  to  be  heard,  the  court 
overruled  the  exceptions,  confirmed  the  commissioner's 
report,  and  decreed  the  sale  of  the  land,  unless  the  debt 
should  be  paid  within  a  stated  time ;  whereupon  the  de- 
fendant, Neff,  appealed  to  this  court,  and  assigned  errors  in 
accordance  with  the  foregoing  exceptions. 

As  to  the  first  exception.  The  appellant  was  concluded 
by  his  own  settlement,  unless  he  could  furnish  clear  proof 
of  a  mutual  mistake,  or  of  a  fraudulent  deception,  and 
there  is  no  evidence  of  either;  and  the  fair  presumption  is 
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that,  as  he  had  made  a  settlement,  and  given  his  obliga- 
tion for  the  balance  due,  that  so  large  a  sum  as  $650  had 
not  been  overlooked ;  and,  if  it  had  been,  it  is  probable 
that  he  would  have  been  able  to  give  a  distinct  account  of 
it,  which  he  does  not  do. 

As  to  the  second  exception.  The  law  provides  (Code 
1873,  ch.  182,  §9,)  that  "if  it  appears  to  such  court  that 
the  rents  and  profits  of  the  real  estate  subject  to  the  lien 
-will  not  satify  the  judgment  in  five  years,  the  court  may 
decree  the  said  estate,  or  any  part  thereof,  to  be  sold,  and 
the  proceeds  applied  to  the  discharge  of  the  judgment.'^ 
But  this  is  a  statutory  requirement  which  applies  only  to 
suits  to  enforce  the  lien  of  a  judgment.  In  such  case  the 
statute  does  not  prescribe  any  particular  mode  by  which 
this  shall  be  made  to  appear.  Reference  to  a  commis- 
sioner for  inquiry  report  by  him  is  one  way,  but  it  may  be 
made  to  appear  otherwise,  as  by  the  evidence,  the  plead- 
ings, or  the  admissions  of  the  parties.  But  this  is  not  a  suit 
to  enforce  the  lien  of  a  judgment,  and  the  foregoing  statute 
has  no  application  to  this  case. 

The  lien  which  is  sought  to  be  enforced  in  this  suit  is 
one  which  arises  out  of  a  contract,  as  provided  for  by  sec- 
tion 1  of  chapter  115  of  the  Code  of  Virginia.  This  lien 
is  expressly  reserved  on  the  face  of  the  conveyance.  No 
«uch  terms  are  to  be  found  in  the  contract  between  the 
parties  by  which  the  court  was  bound  in  enforcing  the 
same,  and  there  is  no  statutory  requirement  by  which' 
the  court  was  so  directed,  and  the  court  did  not  err  in 
decreeing  a  sale  of  the  land  to  satisfy  the  amount  due 
imder  the  contract,  unless  the  same  should  be  paid  within 
the  time  prescribed  by  the  decree.  And  the  said  decree  of 
the  circuit  court  of  Roanoke  county  is  affirmed. 

Deckee  affiemed. 
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Gordon  v.  The  City  of  Richmond. 

June  16th,  1887. 
MsenZ-^LEYfiSf  P. 

1.  City  of  Richmond — Charier— Liability — Passer^- Ordinary  care, — It 

is  the  duty  of  a  municipality,  which  by  its  charter  has  the  power  to 
keep  its  streets  and  sidewalks  in  a  safe  condition,  aiid  this  applies  to 
the  city  of  Richmond  under  its  charter.  Orme  v.  Richmond,  79  Va. 
86.  Passer  has  a  right  to  presume  the  streets  and  sidewalks  to  be  in 
safe  condition,  and  is  not  required  to  be  observant  of  their  condition. 
And  though  he  has  actual  knowledge  of  their  bad  condition,  their  use 
by  him  is  noiper  se  negligence,  and  does  not  impose  on  him  the  exer- 
cise of  extraordinary  care. 

2.  Idem — Contributory  negligence--' Burden  of  proof . — Where  the  city,  in 

suit  for  injury  from  defective  sidewalk,  relies  on  the  defence  of  con- 
tributory negligence,  the  burden  of  proof  lies  on  it,  but  such  negligence 
may  be  proved  by  circumstances. 

3.  Instructions — Reversible  errors, — Refusal  to  give  instructions  rightly 

propounding  the  law  and  applicable  to  the  case,  and  giving  instruc- 
tions that  are  obscure  and  calculated  to  mislead  the  jury,  are  reversible 
errors. 

Error  to  judgment  of  circuit  court  of  city  of  Richmond^ 
rendered  March  26th,  1885,  in  an  action  wherein  John  N. 
Gordon  is  plaintiff,  and  the  city  of  Kichmond  is  defendant. 
Under  instructions  given  the  jury,  they  found  for  the  de- 
fendant, and  the  plaintiff  obtained  a  writ  of  error  and: 
supersedeas.    Opinion  states  the  case. 
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W.  W.  &  B.  T.  Orump  and  Ro.  Stiles,  for  the  plaintiff  in 
«rror. 

0.  V.  Meredith,  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  conrt. 

The  plaintiff  in  error,  in  passing  along  the  street  in  the 
■city  of  Richmond,  fell  and  received  serious  injuries  at  a 
place  on  the  sidewalk  which  he  claimed  to  be  out  of  repair 
and  in  a  dangerous  and  neglected  condition.  He  thereupon 
brought  his  action  for  damages  against  the  city,  the  decla- 
ration alleging  the  unsafe  condition  of  the  said  place  on 
Main  street,  and  the  negligence  of  the  city  in  permitting 
it  so  to  be,  whereby  the  appellant  sustained  serious  and 
permanent  injuries,  for  which  the  city  is  liable.  On  the 
first  trial  of  the  cause  the  jury  failed  to  agree.  On  the 
second  trial  the  appellant  asked  for  six  instructions  and 
the  appellee  asked  for  one,  all  of  which  the  court  refused 
to  give,  and  gave  one  of  its  own.  The  appellant  excepted 
to  the  refusal  of  the  court  to  give  the  instructions  asked 
for  by  him,  and  to  the  instruction  given  by  the  court. 
Under  the  instruction  of  the  court,  given  of  its  own 
motion  instead  of  those  asked  for,  the  jury  found  a  ver- 
dict for  the  city,  defendant ;  and  the  court  gave  judgment 
upon  the  verdict,  and  dismissed  the  action,  with  costs 
against  the  appellant.  The  bill  of  exceptions  sets  out  the 
tendency  of  the  evidence  on  each  side,  without  setting  it 
forth  at  length ;  but  sufficient  appears  to  show  the  rele- 
vancy of  the  instructions;  and  the  one  only  question 
brought  to  this  court  by  this  appeal  is  the  legal  question 
arising  out  of  the  instructions  refused  and  that  given  by 
the  court. 

The  appellant  asked  the  court  to  instruct  the  jury— 
^*  Ifit.  That  it  is  the  duty  of  the  defendant  city  to  keep 
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its  sidewalks  in  safe  condition  and  free  from  defects  and 
obstructions  dangerous  to  persons  passing  along  the  same 
with  ordinary  care ;  and  the  defendant  is  liable  to  a  persoa 
who  sustains  injury,  without  fault  on  his  part,  by  reasoa 
of  its  neglect  so  to  do. 

"2d.  And  if  the  jury  believe  from  the  evidence  that 
the  sidewalk  where  the  plaintiff  was  injured  was  uneven, 
out  of  repair  or  fit  condition  for  any  reason,  and  dangerous 
to  persons  passing  along  the  same  with  ordinary  care,  and 
that  the  defendant,  or  its  officers  or  agents  knew,  or  ought 
to  have  known,  of  its  condiition,  and  that  the  plaintiff,  in 
passing  along  the  said  sidewalk  with  such  care  as  an  ordi- 
narily prudent  man  would  have  observed,  fell  thereon  by 
reason  of  its  defective  condition,  and  was  injured,  then 
they  must  find  for  the  plaintiff. 

"  3d.  The  plaintiff  had  the  right  to  assume  that  the  de- 
fendant would  perform  its  duty  in  keeping  the  sidewalk 
in  the  declaration  mentioned  in  safe  and  proper  condition, 
and  he  was  required  to  exercise  only  ordinary  care  in  pass- 
ing over  the  place  where  the  accident  occurred,  unless  he 
knew  of  its  dangerous  condition,  or  might  have  seen  it  by 
the  exercise  of  the  care  ordinarily  observed  by  the  citizens 
in  walking  along  the  sidewalks  of  the  city; — he  was  not 
required  to  anticipate  danger,  nor  to  be  on  the  lookout  for 
its  existence. 

"  4th.  The  jury  are  instructed  that  the  burden  of  proving 
contributory  negligence  is  upon  the  defendant,  if  that  de- 
fense is  relied  upon,  and  it  may  be  proved  by  afib-mative 
testimony,  or  may  be  deduced  from  all  the  evidence  in  the 
case ;  but  the  defense  must  be  established  by  a  preponder- 
ance of  the  evidence  in  favor  of  the  defendant. 

"  5th.  The  court  instructs  the  jury  that  it  is  the  duty  of 
the  city  to  make  and  keep  its  sidewalks  reasonably  safe 
for  public  travel,  and  that  if  it  fails  in  the  discharge  of 
this  duty  it  is  liable  to  persons  sustaining  injuries  because 
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of  such  failure.  And  if  the  jury  believe  from  the  evidence 
that  the  sidewalk  in  question,  where  the  plaintiff  fell  and 
sustained  the  injuries  complained  of  in  his  declaration, 
was  not  in  such  reasonable  repair,  then  they  must  find  for 
the  plaintiff  the  damages  they  believe  him  to  have  sus- 
tained, unless  they  shall  also  believe  from  the  evidence 
that  the  plaintiff,  by  his  own  negligence  or  want  of  ordi- 
nary care  and  caution,  so  far  contributed  to  the  misfor- 
tune that  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  his  part  the  misfortune  would  not  have 
happened.  , 

"  6th.  The  court  instructs  the  jury  that  the  degree  of  care 
and  caution  required  of  the  plaintiff  in  such  cases  would 
depend  upon  the  degree  of  his  knowledge  and  information 
concerning  the  defective  or  unsafe  condition  of  the  side- 
walk in  question." 

These  instructions,  asked  for  by  the  plaintiff,  are  rele- 
vant to  the  evidence  and  correctly  propound  the  law  appli- 
cable to  the  case,  and  they  should  have  been  given  to  the 
jury,  and  the  circuit  court  erred  in  refusing  to  give  them. 
"To  refuse  relevant  instructions  which  rightly  propound 
the  law,  is  error  in  the  court  below,  for  which  the  judg- 
ment must  be  reversed.'^  4  Minor's  Insts.,  Part  I.  (1878),  p. 
875,  citing  Pickett  v.  Morris,  2  Wash.  255 ;  Brooke  v.  Youngs 

3  Rand.  106 ;  Dimmett  v.  Eskridge,  6  Munf.  311 ;   Wills  v. 

WashingtoUy  6  Munf.  592;  Early  y.  Garland,  13  Gratt.  9, 

14  ;  5.  4r  O.  R.  R.  Co.  v.  Polly,  14  Gratt.  468-9 ,  B.&O.  R, 

R.  Co,  V.  Lafferiys,  14  Gratt.  486-7 ;  Smith  v.  Carrington, 

4  Cranch,  62.  It  is  the  duty  of  a  municipal  corporation, 
which  by  its  charter  has  the  power,  to  keep  its  streets  and 
sidewalks  in  safe  condition,  and  this  court  has  held  that  it 
is  the  duty  of  this  defendant — the  city  of  Richmond — so 
to  do  under  its  charter.  The  instructions  numbered  1,  2 
and  5  are  in  exact  conformity  with  the  decisions  of  this 
conrt  in  Noble  v.  City  of  Richmond,  31  Gratt.  271 ;  and 
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Orme  v.  City  of  Richmond^  79  Va.  (4  Hansbrough),  86 ;  see 
also  Barnes  v.  District  of  Columbia^  1  Otto,  540. 

The  fifth  instruction  also  adopts  the  definition  and  lim- 
itation of  the  defense  of  contributory  negligence  as  laid 
down  by  this  court  in  R.  &  D.  R.  R.  Co,  v.  Morris,  31  Gratt. 
200;  and  in  R.  &  i).  R.  R.  Co.  v.  Anderson's  Adm'r,  31 
Gratt.  812. 

The  third  instruction  states  the  legal  duty  of  a  city  to 
keep  its  streets  in  a  proper  and  safe  condition,  and  that 
the  plaintiff  was  not  required  to  anticipate  danger  or  to  be 
on  the  lookout  for  its  existence,  and  had  the  right  to  assume 
that  the  defendant  city  had  performed  its  duty ;  and  this 
the  court  not  only  refused  to  give,  or  any  equivalent  of  it, 
but  actually  instructed  the  jury  that  the  test  and  measure 
of  the  care  required  of  the  plaintiff  in  walking  the  streets 
was  his  "  opportunities  of  knowledge  "  of  the  condition  of 
the  sidewalks.  In  the  case  of  McGuire  v.  Spence,  91  N. 
Y.  303,  it  was  held  that  a  citizen  cannot  be  charged  with 
negligence  for  not  being  on  his  guard  against  an  unlawful 
and  improper  condition  of  the  sidewalk,  or  for  not  looking 
for  it,  although  it  is  visible  ]  and,  on  page  305,  the  court, 
in  that  case,  says:  "He  who  approaches  a  railroad  crossing 
approaches  a  place  of  danger,  and  he  must  look  and  listen, 
for  he  is  bound  to  anticipate  a  possible  harm.  But  one 
who  passes  along  a  sidewalk  has  a  right  to  presume  it  to 
be  safe.  He  is  not  called  upon  to  anticipate  danger,  and 
is  not  negligent  for  not  being  on  his  guard." 

The  fourth  instruction  states  the  rule  of  law  applicable 
to  the  evidence,  as  stated  in  the  bill  of  exceptions — that 
the  plaintiff's  evidence  tended  to  show  not  only  the  unsafe 
condition  of  the  sidewalk,  and  full  notice  thereof  to  the 
proper  authorities  of  the  city,  but  also  that  "  the  plaintiff, 
while  walking  thereupon,  in  the  exercise  of  reasonable 
and  ordinary  care,  fell,  by  reason  of  such  condition  of  the 
sidewalk,  and  without  fault  on  his  part."    In  the  case  of 
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B.  &  O.  R.  H.  Co.  V.  McKemiCy  81  Va.  71,  this  court  held 
the  following  instruction  given  by  the  court  below  to  be 
correct :  *'  The  court  instructs  the  jury  that  the  plaintiff 
is  presumed  to  have  exercised  due  and  proper  care  at  the 
time  of  the  wreck  at  which  he  was  injured,  and  the  bur- 
den of  proving  he  was  negligent  is  upon  the  defendant"; 
and  Lewis,  P.,  says :  "  If  the  defendant  relied  on  the 
defense  of  contributory  negligence,  it  was  incumbent  on  it 
to  prove  it;  and  in  the  absence  of  satisfactory  proof  to 
establish  such  defense,  the  plaintiff  must  be  presumed  to 
have  been  without  fault." 

The  sixth  instruction  is,  we  think,  open  to  the  objection 
that  it  states  the  rule  of  law  applicable  to  the  knowledge 
on  the  part  of  a  citizen  of  the  condition  of  the  sidewalks 
or  streets  of  a  city  too  unqualifiedly  and  unfairly  to  the 
citizen ;  but  it  is  certainly  not  open  to  objection  when 
asked  for  by  the  plaintiff.  The  plaintiff  is  not  required 
to  be  observant  of  the  condition  of  the  streets ;  he  has  the 
Tight  to  presume  them  to  be  in  a  safe  condition.  If  he 
have  knowledge  of  the  bad  condition  of  a  highway,  its  use 
by  him  with  that  knowledge  is  not  per  se  negligence,  and 
does  not  impose  on  him  the  exercise  of  any  extraordinary 
care.  BiUlock  v.  JVew  York,  99  N.  Y.  654;  County  Com- 
missioners  v.  Burgess,  61  Md.  29;  Murphy  v.  City  of 
JvdianapoUs,  83  Ind.  76;  Maultby  v.  Leavenworth,  28 
Xansas,  745 ;  Huntingdon  v.  Breen,  77  Ind.  29. 

The  court,  after  refusing  to  give  the  foregoing  instruc- 
tions prayed  for  by  the  plaintiff,  gave  to  the  jury  the  fol- 
lowing instruction  of  its  own : 

*^  The  jury  are  instructed  that  they  should  find  for  the 
defendant,  unless  they  believe  that  the  sidewalk  at  the 
place  where  the  accident  to  the  plaintiff  occurred  was  not 
in  a  reasonably  safe  condition  for  travel  by  pedestrians 
using  reasonable  and  ordinary  care.  But  if  the  jury  shall 
so  believe,  and  shall  further  believe  that  the  accident  to 
Vol.  Lxxxni— 56 
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the  plaintiff  was  caused  by  such  unsafe  or  dangerous  con- 
dition of  the  sidewalk,  they  should  find  for  the  plaintiff, 
unless  they  shall  further  believe  that  at  the  time  of  the 
accident  the  plaintiff  was  not  exercising  such  care  and 
caution  as  an  ordinarily  prudent  person,  with  his  knowl- 
edge or  opportunities  of  knowledge  of  the  condition  of 
the  sidewalk,  should  have  exercised  for  his  own  protection, 
and  that  by  the  exercise  of  such  care  and  caution  he  would 
have  avoided  the  accident,  in  which  event  they  should  find 
for  the  defendant." 

This  instruction  is  erroneous,  and  is  so  drawn  as  to  be 
more  likely  to  confuse  and  mislead  the  jury  than  to 
instruct  them, — if,  indeed,  it  be  susceptible,,  after  careful 
study  and  effort  by  a  .court  or  learned  counsel,  of  being 
understood  at  all  in  relation  to  the  evidence  in  this  case. 
The  object  of  instructions  is  to  convey  to  the  minds  of  the 
jury  correct  principles  or  rules  of  law  applicable  to  the 
evidence  which  is  before  them.  '*  Indeed,  any  instruction 
calculated  to  mislead  the  jury,  whether  it  arises  from 
ambiguity  or  any  other  cause,  ought  to  be  avoided ;  and  if 
given,  it  will  oblige  the  appellate  court  to  reverse  the 
judgment."  4  Minor's  Insts.,  Part  I.,  1878,  p.  876.  This 
instruction  given  by  the  court,  by  its  obscurity  and  pro- 
lixity, and  its  numerous  alternations  and  hypotheses  of 
possible  belief,  and  shifting  resultant  of  finding  for  either 
the  plaintiff  or  the  defendant,  unless  they  believe  that  a 
specified  thing  was  not  so,  and,  cumulatively,  unless  they 
shall  believe  further  that  some  other  thing  was  sOy  is  cal- 
culated to  confound  the  jury.  It  misplaces  the  onus  in 
the  matter  of  contributory  negligence,  casting  upon  the 
plaintiff  the  burthen  of  proof  throughout,  and  instructing 
the  jury  in  the  first  line  of  the  charge  that  they  "must 
find  for  the  defendant,  unless,"  &c.;  and  cumulating  the 
facts  which  they  must  believe  before  they  can  find  for  the 
plaintiff  at  all,  and  making  the  measure  of  care  and  cau- 
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tion  required  of  a  person  walking  the  streets  of  a  city  to 
be  "his  knowledge  or  opportunities  of  knowledge '^  of 
their  condition,  thereby  applying  to  the  use  of  a  public 
street  or  highway  the  doctrine  applicable  only  to  persons 
or  employees  engaged  in  dangerous  occupations  or  service, 
the  known  and  inevitable  risks  of  which  they  are  held  to 
have  considered  and  accepted  in  their  contract  of  service. 

The  authorities  go  to  the  extent  of  allowing  the  jury  to 
consider,  among  other  facts  of  the  case,  proof  of  the  actual 
knowledge  which  the  plaintiff  had  of  the  unsafe  condition 
of  the  place  where  he  was  injured;  but  ^^opportunities 
of  Icnowledgey^  as  applied  by  this  instruction  in  this  case, 
would  subvert  the  legal  duty  of  cities  to  make  and  keep 
their  highways  safe,  and  place  the  onus  and  the  responsi- 
bility of  this  great  public  necessity  and  obligatipn  upon 
the  habitues  and  visitors  of  the  city.  This  instruction 
opens  with  the  express  charge,  "  The  jury  are  instructed 
that  they  should  find  for  the  defendant,  urdess  they  believe 
that  the  sidewalk  at  the  place  where  the  accident  to  the 
plaintiff  occurred  was  not  in  a  reasonably  safe  condition," 
&c. ;  and  continues,  throughout,  "  but  if  they  shall  so  be- 
lieve," and  "  shall  further  believe,"  they  should  find  for  so 
and  so  "  unless  they  shall  further  believe,"  &c.,  without 
ever,  at  any  time,  even  in  the  beginning,  instructing  them 
that  they  are  to  found  their  belief  upon  the  evidence. 
Under  this  instruction,  the  belief  of  the  jury,  in  this  case, 
may  have  been,  and  most  probably  was,  derived  from  one 
or  all  of  them  being  of  the  "  many  thousands  of  people 
who  had  safely  passed  over  the  said  place  while  in  simi- 
lar condition  for  many  years,  and  continued  so  to  do  in 
like  safety." 

"To  use  only  the  words 'If  the  jury  believe,'  without 
conveying  to  their  minds  that  they  are  to  found  their 
belief  on  the  evidence,  is  an  objectionable  way  of  giving 
an  instruction."  "  Charging  the  Jury,  Thompson,"  p.  88,  §  62. 
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^' A  jury  mast  base  their  verdict  upon  the  facts  as  shown 
by  the  evidence  introduced  before  them ;  and  it  would  be 
clearly  erroneous  for  the  court*  to  instruct  them  in  such  a 
manner  that  they  would  be  at  liberty  to  believe  certain 
facts,  important  to  a  proper  decision  of  the  issue,  from  any 
source  other  than  the  evidence/'  77  Illinois,  p.  309 ;  23 
Illinois,  p.  470. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  judg- 
ment complained  of  is  erroneous,  and  must  be  reversed  and 
annulled,  and  the  case  remanded  to  the  circuit  court  with 
instru6tion8  to  set  the  verdict  aside  and  grant  a  new  trial, 
and,  if  the  evidence  be  the  same,  to  give  the  instructions 
refused  by  the  court,  if  asked  for  again  by  the  plaintiff. 

HiNTON,  J.,  concurred  in  reversing  the  judgment,  but  not 
in  some  of  the  positions  taken  in  the  opinion. 

Judgment  reversed. 
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June  16th,  1887. 

1.  Pbactice  in  Chancery — Husband  and  wife — Married  women's  act — 

Under  Acts  1876-7,  pp.  333-4,  in  suit  to  recover  wife's  separate  prop- 
erty, husband  and  wife  must  be  joined  as  complainants.  Farley  v. 
Tillar,  81  Va.  275. 

2.  Principal  and  Surety— Re/ease  of  surefy. —Surety  is  entitled  to  have 

the  instrument  whereby  he  binds  himself  for  principal's  liability 
strictly  construed ;  and  any  agreement  under  which  the  time  for 
principars  performance  is  enlarged,  without  surety's  assent,  releases 
him. 

8.  Idem — Case  at  bar. — A.  and  wife  executed  deed  of  trust  on  her  separate 
property  to  save  harmless  B.  as  endorser  for  A.  for  $600,  and  any  sums 
B.  might  lend  A.  Deed  recited  that  if  within  twelve  months  A.  paid 
the  said  $500,  the  deed  should  be  void,  else  enforced.  The  note  of  A. 
endorsed  by  B.  was  renewed  three  times  during  the  said  period,  when 
B.  gave  A.  $500  to  pay  the  third  note,  and  took  therefor  from  the  firm 
of  A.  &  Co.  a  fourth  note  for  that  sum,  payable  at  a  day  subsequent 
to  the  expiration  of  that  period. 

Held  : 

1.  The  time  of  payment  of  all  sums  intended  to  be  secured  by  the 
trust  deed  was  limited  to  the  period  of  twelve  months  from  its 
date. 

2.  The  dealing  with  the  note  for  the  $500,  whereby  the  time  of  pay- 
ment was  extended  beyond  that  period,  and  the  taking  of  the 
note  of  A.  &  Co.,  payable  beyond  the  same,  released  the  trust 
property. 

4.  Notary's  Certificate. — In  absence  of  fraud,  certificate  of  notary  of 
acknowledgment  of  deed  is  conclusive  evidence  of  all  stated  therein, 
as  required  by  statute.    Haskins  v.  Forsyth^  11  Leigh,  306. 
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Statement — Opinion. 

Appeal  from  decree  of  the  circuit  court  of  Washington 
county,  rendered  eighteenth  May,  1885,  in  the  cause  of  M. 
D.  Andes  and  India  A.,  his  wife,  against  Z.  L.  Burson  and 
others.  The  object  of  the  suit  was  to  annul  a  certain  deed 
of  trust  executed  by  Andes  and  wife  on  her  separate  prop- 
erty to  secure  Burson  as  endorser  for  Andes  on  a  loan  of 
$500  to  him,  and  also  the  sale  which  was  made  under  it. 
The  decree  being  in  favor  of  complainants,  the  defendants 
appealed.    Opinion  states  the  case. 

White  &  Buchanan  and  A.  H,  Blanchard,  for  the  appel- 
lants. 

Wm.  F.  Rheay  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

In  appears  by  the  record  in  this  case  that,  on  the  sixth 
day  of  September,  1880,  M.  D.  Andes  and  India  A.,  his 
wife,  executed  a  deed  of  trust  to  one  A.  H.  Blanchard  upon 
a  house  and  lot  in  the  town  of  Goodson,  Va.,  owned  by  the 
said  India  A.  Andes  as  her  separate  property,  the  principal 
if  not  the  only,  object  of  which  said  deed  was  to  secure  the 
appellant,  Z.  L.  Burson,  against  any  loss  or  damage  as  en- 
dorser upon  a  note  of  the  said  M.  D.  Andes  for  five  hundred 
dollars.  This  note  was  renewed  by  the  bank  until  the 
twentieth  day  of  July,  1881,  when  Burson,  instead  of  hav- 
ing the  note  renewed,  lent  Andes  the  money  with  which 
to  pay  the  note,  and  took  from  him  a  note  of  M.  D.  Andes 
&  Co.,  dated  on  that  day^  and  payable  sixty  days  after  date 
to  the  order  of  said  Burson  for  the  same  amount  of  five 
hundred  dollars.  On  the  first  day  of  November,  1881, 
Burson  loaned  Andes  five  hundred  dollars  more,  and  re- 
ceived from  him  the  note  of  M.  D.  Andes  &  Co.  for  the 
same  amount,  payable  fifteen  days  from  that    date   to 
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Burson.    Afterwards,  Andes  having  failed  to  pay  the  sums 
evidenced  by  these  two  last  mentioned  notes,  the  trustee, 
Blanchard,  sold  the  house  and  lot  to  Burson,  who  was  the 
highest  bidder,  for  the  sum  of  $1,050.    A  conveyance  was . 
made  to  him  on  the  third  day  of  March,  1882,  and  there- 
upon he  appears  to  have  taken  possession  of  the  said 
property.    In  this  state  of  the  case  Mrs.  Andes,  who  joins 
her  husband  with  her,  as  she  says  "  to  conform  to  the 
statute  in  such  cases  made  and  provided,^'  filed  her  bill,  in 
which  she  alleges,  amongst  other  things,  that  she  had  only 
consented  to  execute  a  deed  of  trust  upon  the  said  property 
for  the  specific  purpose  of  securing  Burson  against  any  loss 
or  damage  by  reason  of  his  being  security  or  endorser  on 
the  note  for  five  hundred  dollars,  and  for  no  other  purpose; 
that  the  deed  of  trust  contained  provisions  to  which  she 
had  never  assented  and  which  were  never  brought  to  her 
knowledge  when  she  signed  it,  and  that  it  was  not,  there- 
fore, binding  upon  her.    She  charges  that  Burson  conspired 
with  her  husband  in  making  the  trust  different  from  the 
trust  they  knew  she  had  agreed  to  execute,  and  that  a 
fraud  was  thus  practiced  upon  her  which  made  the  said 
trust  deed  invalid  as  to  her;  that  the  certificate  of  the 
notary  who  took  the  acknowledgment  is  untrue,  because 
the  deed  was  never  explained  to  her  by  him  as  the  statute 
requires  he  should  have  done,  and  as  he  certifies  he  did, 
and  therefore  does  not  bind  her;  that  if  the  trust  deed 
v^as  valid  at  the  time  of  its  execution,  yet  that  she  could 
only  be  held  liable  for  any  indebtedness  which  had  been 
incurred  in  pursuance  of  its  provisions  within  the  twelve 
months  for  which  it  was  to  run;  and  that  if  she  could  have 
been  liable  in  any  event  for  the  five  hundred  dollars  ad- 
vanced by  Burson  to  her  husband  to  pay  his  fourth  renewed 
note,  that  she  had  been  released  from  such  liability  by  the 
action  of  Burson  in  receiving  and  accepting  the  negotiable 
note  for  that  sum  made  and  executed  by  M.  D.  Andes  & 
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Co.,  which  did  not  fall  due  nor  become  collectible  until 
fourteen  days  after  the  expiration  of  the  time  within 
which  all  sums  secured  by  the  deed  were  to  become  paya- 
ble, to- wit:  the  period  of  twelve  months  from  its  date. 
The  prayer  of  the  bill  was  that  the  trust  deed  might  be 
set  aside  and  annulled,  and  the  sale  and  deed  made  by  the 
trustee  to  Burson  of  the  house  and  lot  might  also  be  set 
aside  and  annulled,  and  that  Burson  might  be  required  to 
refund  the  whole  amount  of  rents  he  had  collected  for 
said  property,  and  for  general  relief.  At  the  hearing  the 
court  below  decreed  in  accordance  with  the  prayer  of  the 
bill,  and  from  this  decree  the  appellant,  Burton,  has  ap- 
pealed. In  his  petition  he  makes  several  assignments  of 
error,  only  three  of  which,  however,  seem  to  me  to  require 
notice.  The  first  of  these  assignments  of  error  is,  that  the 
demurrer  to  the  bill  should  have  been  sustained,  because 
where  a  suit  is  instituted  by  a  wife  for  the  protection  of 
her  separate  property  against  creditors  of  the  husband,  the 
husband  cannot  legally  be  joined  as  plaintiff,  his  interest 
in  the  case  being  adverse  to  that  of  his  wife.  And  in 
support  of  this  view  he  cites  1  Daniel's  Chy.  Pr.,  note  9 ; 
Story's  Eq.  PL,  §  63;  Mitford  &  Tyler's  Eq.  PI.  123,  and 
note,  and  Sands'  Suits  in  Eq.  207.  But  the  obvious  reply 
to  this  objection  is,  that  no  matter  what  may  be  the  proper 
practice,  in  the  absence  of  any  statutory  regulation  on  the 
subJQct,  that  in  this  case  the  matter  is  controlled  by  the 
statute  which  in  express  terms  requires  that  the  husband 
should  be  joined  with  the  wife.  Acts  1876-7,  p.  333. 
Farley  v.  Tillar,  81  Va.  275. 

The  second  assignment  of  error  which  I  shall  notice  is 
that  the  sale  of  the  house  and  lot  should  have  been  upheld, 
because  Burson  became  the  surety  of  Andes  and  loaned 
him  the  money  in  reliance  upon  the  deed  of  trust,  and  the 
house  and  lot  were  intended  to  secure  him  for  so  doing. 
Now,   is  this  suggestion   true  in  its   entire   length  and 
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breadth?  Conceding  that  Burson  was  induced,  in  the  be- 
ginning, to  become  endorser  for  Andes  for  the  sum  of  five 
hundred  dollars,  and  conceding  also,  upon  the  proofs  in  the 
cause,  that  the  charges  of  fraud  and  collusion  made  against 
the  appellant  in  the  bill  are  not  sustained,  and  that  in  the 
absence  of  fraud  the  notary's  certificate  of  the  acknowl- 
edgment must  be  deemed  conclusive  (see  HasTcins  v.  For- 
syth arid  others^  11  Leigh,  306)  of  all  the  facts  stated  in 
the  acknowledgment  and  required  by  the  statute,  is  it  true 
that  the  appellant  loaned  M.  D.  Andes  any  part  of  the  one 
thousand  dollars,  for  the  payment  of  which  this  property 
was  sold,  in  reliance  upon  the  deed  of  trust,  or  in  pursu- 
ance of  its  provisions  ?  To  this  inquiry  I  think  but  one 
answer  can  be  given,  and  that  it  must  be  the  same  as  that 
given  by  the  learned  judge  of  the  circuit  court.  For  whilst 
the  deed  of  trust  .does  contain  certain  language  which, 
taken  by  itself,  might  seem  to  justify  the  idea  that  it  was 
intended  to  secure  whatever  sums  M.  D.  Andes  might  bor- 
row of  Burson,  it  is  perfectly  manifest  from  the  provision 
that  "if  the  said  M.  D.  Andes  pay  the  aforesaid  five  hun- 
dred dollars,  &c.,  with  its  accrued  interest,  &c.,  within  the 
time  specified  in  this  deed,  then  the  above  is  to  be  void 
and  of  no  effect,"  and  the  clause  requiring  the  trustee  to 
proceed  to  subject  the  property  of  said  Andes,  should  he  fail 
to  make  payment,  that  it  was  only  intended  that  the  deed 
should  stand  security  for  such  sums  of  money  as  might  be 
loaned  and  become  payable  within  the  period  of  one  year, 
or  twelve  months  from  the  date  of  the  deed.  Here  Mrs. 
Andes  is  placed,  by  having  mortgaged  her  property  for  him, 
in  the  position  of  a  surety  for  her  husband,  and  is  there- 
fore entitled  to  have  the  provisions  of  the  deed  strictly 
followed.  Now,  if  we  are  right  in  these  views— and  there 
seems  to  be  no  escape  from  them — it  is  clear  that  the  fourth 
note  for  §500,  which  was  endorsed  by  Burson  and  dis- 
counted by  the  bank,  could  not  be  so  renewed  or  otherwise 
Vol.  Lxxxiii — 57 
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dealt  with  as  to  extend  the  time  of  payment  beyond  twelve 
months  from  the  date  of  the  deed  of  trust.  And  as  Bnrson 
must  have  been  aware  that  the  security  of  the  deed  of 
trust  was  limited  to  that  period,  it  seems  equally  clear 
that  he  deliberately  surrendered  the  security  of  the  deed 
of  trust  when  he  loaned  Andes  $500  with  which  to  pay  off 
the  renewal  note,  and  accepted  the  note  of  M.  D.  Andes  & 
Co.,  which  could  not  become  payable  until  after  expiration 
of  the  deed  of  trust.  In  any  event,  whether  he  knew  it 
or  not,  such  was  the  legal  effect  of  the  transaction^  Callo- 
way^s  EafoT  v.  Price^s  AdmW,  32  Gratt.  1 ;  Rees  v.  Ber- 
ringtoUj  2  Lead.  Cas.  in  Eq.,  part  2d,  p.  1867. 

It  follows  that  the  decree  of  the  circuit  court  of  Wash- 
ington county  is  right,  and  must  be  affirmed. 

Decree  affirmed. 
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Terry  v.  Fontaine's  Adm'r  and  Heirs. 
June  16th,  1887. 

1.  EquiiabU  jurisdiction  and  relief— Creditor's  bill-- Laches, — On   debt 

contracted  by  F.  in  I860,  T.  got  judgment  in  1873.  In  1870,  F.  bought 
lands  which  were  conveyed  to  his  sister.  In  1883,  after  death  of  F. 
and  sister,  the  lands  were  sold  in  suit  to  settle  sister's  estate.  Then 
T.  brought  his  bill  to  apply  proceeds  to  pay  F.'s  debts,  on  ground  that 
the  lands  were  conveyed  to  sister  without  consideration,  to  defraud 
F.'s  creditors,  and  failed  to  explain  delay  to  sue  sooner. 
Held  : 

The  bill  should  be  dismissed  for  laches, 

2.  Idem  —  Fraud — Denial — Proof, — Answer  to  bill  under  oath  denied 

fraud,  and  averred  that  the  lands  were  conveyed  to  sister  to  satisfy 
judgment  she  had  against  F.  No  proof  of  fraudulency  of  judgment. 
Executions  had  been  held  up  by  order  of  sister.  Plaintiff  relied  on 
loose  declarations  as  to  ownership  of  the  lands.  F.  had  acted  for  years 
as  sister's  agent,  and  she  had  income  from  other  property. 
Held: 

The  fraud  was  not  proved. 

3.  Idem — Decree  pro  confesso, — Administrator  being  called  on  to  answer, 

answered  the  bill  under  oath,  denying  the  fraud,  which  was  not  proved. 
The  heirs  did  not  answer. 
Held: 

Complainant  is  not  entitled  to  a  decree  pro  confesso  against  the 
heirs — the  defense  made  by  administrator,  not  being  purely  per- 
sonal to  him^  enuring  to  the  benefit  of  all  the  defendants.  Ashby 
v.  BelTs  AdmW,  80  Va.  811. 

Argued  at  Richmond.    Decided  at  Wytheville. 

Appeal  from  decree  of  circuit  court  of    Pittsylvania 
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county,  rendered  May  5th,.  1886,  in  a  suit  wherein  Harvey 
Terry  was  complainant,  and  John  W.  Wright,  adminis- 
trator, and  the  heirs  of  William  Fontaine,  deceased,  and 
others  were  defendants. 

This  was  a  creditors'  suit,  commenced  in  September,  1883, 
in  the  circuit  court  of  Pittsylvania  county.  The  principal 
allegations  of  the  bill  were  these : 

That  the  plaintiff,  as  the  assignee  of  the  Bank  of  Pitt- 
sylvania, recovered  a  judgment  in  1875,  in  the  circuit  court 
of  the  United  States  at  Lynchburg,  against  one  Williana 
Fontaine  for  $3,496,  with  interest  and  costs;  that  executions 
on  this  judgment  were  at  different  times  issued,  all  of 
which  were  returned  ^'  no  effects,"  and  that  the  judgment 
was  wholly  unpaid ;  that  the  debt  assigned  to  the  plaintiff, 
and  upon  which  the  judgment  was  obtained,  was  contracted 
in  March,  1865,  and  that  after  the  same  had  been  con- 
tracted the  said  Fontaine  bought  and  paid  for  several 
tracts  of  land,  mentioned  in  the  bill,  and  caused  the  con- 
veyances thereof  to  be  made  to  his  aged  and  childless 
sister,  Mrs.  Tabitha  M.  Thompson,  who  was  in  destitute 
circumstances  and  almost  wholly  dependent  upon  him  for 
support ;  that  the  said  conveyances  were  caused  to  be  made 
without  valuable  consideration  and  with  intent  to  defraud 
the  plaintiff,  of  which  fraudulent  intent  the  said  Tabitha 
M.  Thompson  had  notice ;  that,  pursuant  to  a  decree  of  the 
said  circuit  court,  entered  in  another  suit  in  1882,  the  lands 
had  been  sold  by  a  special  commissioner  of  the  court  as 
the  lands  of  the  said  Thompson,  whereas  they  were  really 
the  property  of  the  said  Fontaine,  and  as  such  liable  to 
the  satisfaction  of  the  plaintiff's  judgment;  that  both  the 
said  Thompson  and  the  said  Fontaine  had  departed  this 
life— the  former  in  1880,  the  latter  in  1881— and  that  of  the 
said  conveyances,  one  was  made  in  1870,  another  in  1872, 
and  another  in  1875,  and  that  since  the  rendition  of  the 
said  decree  of  sale  the  plaintiff  had  been  informed,  and 
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therefore  charged,  that  the  said  conveyances  had  been 
fraudulently  caused  to  be  made  as  aforesaid. 

And  the  prayer  of  the  bill  was  that  the  personal  repre- 
sentatives and  the  heirs  at  law  of  the  said  decedents  be 
made  parties  defendant,  and  required  to  answer  the  alle- 
gations of  the  bill  on  oath ;  that  the  said  conveyances  be 
set  aside ;  that  the  lands  be  decreed  to  be  the  estate  of  the 
said  Fontaine ;  that  the  special  commissioner  who  had  sold 
the  same,  and  who  had  collected  a  portion  of  the  purchase 
money,  and  taken  bonds  for  the  deferred  payments,  be 
enjoined  from  paying  out  the  money  so  collected  or  dis- 
posing of  the  said  bonds;  that  the  proceeds  of  sale  be 
applied  to  the  payment  of  the  debts  of  the  said  Fontaine's 
estate  according  to  their  priorities,  and  for  general  relief. 

All  the  defendants  made  default,  except  Wm.  J.  Overby, 
sheriff  of  Pittsylvania  county,  and  as  such  administrator 
with  the  will  annexed  of  the  said  Tabitha  M.  Thompson, 
deceased,  who  demurred  to  the  bill,  and  also  answered. 
He  distinctly  denied  the  charges  of  fraud  contained  in  the 
bill,  and  averred  that  the  transactions  therein  assailed 
were  bona  fidCy  and  founded  upon  valuable  consideration. 
Testimony  was  taken,  and  at  the  hearing  the  bill  was  dis- 
missed by  the  decree  complained  of.  From  this  decree 
Harvey  Terry  appealed. 

Other  facts  are  stated  in  the  opinion  of  the  court. 

John  OilmeTy  for  the  appellant. 

B.  B.  Munford,  for  the  appellees. 

Lewis,  P.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

We  are  of  opinion  that  the  decree  is  right  on  several 
igrounds.      In  the   first  place,  passing   by  the  technical 
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objections  of  the  appellees  as  to  the  authentication  of  the 
judgment  sought  to  be  enforced,  the  bill  was  rightfully 
dismissed  on  the  ground  of  laches  on  the  part  of  the 
plaintiff.  The  debt  upon  which  the  judgment  is  founded 
was  contracted  as  early  as  March,  1865.  The  judgment 
itself  was  recovered  in  1875.  One  of  the  conyeyances 
charged  to  have  been  fraudulent  was  made  in  1870,  the 
last  in  1875,  and  all,  as  the  exhibits  with  the  bill  show, 
were  duly  recorded.  The  suit  was  not  commenced  until 
September,  1883,  nearly  three  years  after  the  death  of  Mrs. 
Thompson,  the  grantee,  and  more  than  two  years  after  the 
death  of  Fontaine.  By  the  death  of  these  parties  most 
important  evidence  has  been  lost.  And  no  satisfactory 
explanation  is  given  by  the  appellant  for  his  long  delay  in 
asserting  his  rights. 

It  is  true,  as  his  counsel  contends,  that  length  of  time  is, 
as  a  general  rule,  no  bar  to  relief  in  equity  where  fraud  is 
charged  and  established;  or,  in  the  language  of  Lord 
Erskine,  "  no  length  of  time  can  prevent  the  unkenneling 
of  a  fraud."  But  the  rule  is  subject  to  the  qualification^ 
as  in  ordinary  cases,  that  the  party  complaining,  to  be 
entitled  to  relief,  must  not  have  slept  upon  his  rights  after 
he  has  acquired  knowledge  of  them ;  and  time  begins  to 
run  from  the  discovery  of  the  fraud.  2  Story's  Eq.,  sec. 
1521  a;  Howe  v.  Bentley,  29  Gratt.  756. 

This  was  decided  in  Badger  v.  Badger,  2  Wall.  87,  a 
decision  repeatedly  reaffirmed  by  the  supreme  court  of  the 
United  States,  and  often  cited  with  approbation  by  this 
court.  In  that  case  the  court,  after  remarking  that  long 
acquiescence  and  laches  are  productive  of  hardship  and 
injustice,  arid  cannot  be  excused  except  by  showing  some 
actual  hindrance  or  impediment,  caused  by  the  fraud  or 
concealment  of  the  adverse  party,  which  will  appeal  to 
the  conscience  of  the  chancellor,  observed  further  that 
**  the  party  who  makes  such  appeal  should  set  forth  in  his 
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bill  specifically  what  were  the  impediments  to  an  earlier 
prosecution  of  his  claim ;  how  he  came  to  be  so  long  igno- 
rant of  his  rights,  and  the  means  used  by  the  respondent 
to  fraudulently  keep  him  in  ignorance,  and  how  and  when 
he  first  came  to  a  knowledge  of  the  matters  alleged  in  his 
bill;  otherwise  the  chancellor  may  justly  refuse  to  con- 
sider his  case,  on  his  own  showing,  without  inquiring 
whether  there  is  a  demurrer  or  formal  plea  of  the  statute 
of  limitations  contained  in  the  answer.^^ 

"A  court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,"  said  Lord  Camden,  in  a 
celebrated  case, ''  has  always  refused  its  aid  to  stale  de- 
mands, where  the  party  has  slept  upon  his  rights  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call 
forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting  the 
court  is  passive,  and  does  nothing.  Laches  and  neglect 
are  always  discountenanced,  and,  therefore,  from  the 
beginning  of  this  jurisdiction  there' was  always  a  limita- 
tion to  suits  in  this  court."  Smith  v.  Clat/y  Amb.  645 ;  S.  C, 
3  Bro.  C.  C,  marg.  QSdy.noie. 

"  The  law  of  laches, '^  said  the  court,  in  Brown  y.  County 
of  Buena  Vista,  95  U.  S.  157,  **was  dictated  by  experience, 
and  is  founded  in  a  salutary  policy.  The  lapse  of  time 
carries  with  it  the  memory  and  life  of  witnesses,  the 
muniments  of  evidence,  and  other  means  of  proof.  The 
rale  which  gives  it  the  effect  prescribed  is  necessary  to  the 
peace,  repose  and  welfare  of  society.  A  departure  from  it 
would  open  an  inlet  to  the  evils  intended  to  be  excluded." 
And  in  Tazewell's  JSafor  v.  Saunders'  Ex' or,  13  Gratt.  354, 
it  was  said  that  laches  will  defeat  a  claim  when  the  delay 
has  been  such  as  to  afford  a  reasonable  presumption  of  the 
satisfaction  or  abandonment  of  the  claim,  or  such  as  to 
preeent  a  proper  defense  by  reason  of  the  death  of  parties, 
loss  of  evidence,  or  otherwise.    In  such  a  case  the  maxim, 


456  Terry  v.  Fontaine's  Adm'r  and  Heirs. 

Opinion. 

vigilantibus  non  dormientibus  jura  stibveniunt  applies 
with  peculiar  force.  See  also  Harwood  v.  Railroad  Co., 
17  Wall.  178;  Landsdale  v.  Smith,  106  U.  S.  391;  Speidel  v. 
Henriciy  120  Id.  377 ;  PerkiTis  v.  Lane,  82  Va.  59,  and  cases 
cited. 

Tested  by  this  rule,  the  bill  in  the  present  case  is  defec- 
tive. It  does  not  specifically  set  forth  what  were  the 
impediments,  if  any,  to  an  earlier  prosecution  of  the  claim 
asserted,  nor  when  the  plaintiff  first  came  to  a  knowledge 
of  the  alleged  fraud.  It  is  true  it  alleges,  in  general  terms, 
that  after  the  lands  had  been  decreed  to  be  sold  in  another 
suit,  in  1882,  the  plaintiff  was  informed  of  the  fraud 
charged  in  the  bill.  But  it  does  not  allege  that  he  was 
then  for  the  first  time  informed  of  it,  and,  for  aught  there 
is  alleged  to  the  contrary,  he  may  have  been  as  fully  in- 
formed upon  the  subject  when  the  conveyances  sought  to 
be  set  aside  as  fraudulent  were  made  as  when  the  bill  was 
filed. 

The  decree  is  also  right  upon  the  merits.  The  charge  of 
fraud  is  not  sustained  by  the  evidence.  The  answer  of  the 
administrator  of  Mrs.  Thompson  emphatically  denies  it, 
and  the  burden  was  on  the  plaintiff  to  clearly  establish  it. 
For  nothing  is  better  settled  than  that  fraud  is  not  to  be 
assumed  on  doubtful  evidence  or  circumstances,  of  mere 
suspicion.  Where  relied  on  as  a  ground  of  relief,  it  must 
always  be  proved,  and  it  must  be  clearly  and  distinctly 
proved  as  alleged,  otherwise  the  plaintiff  is  not  entitled  to 
a  decree.  Hordes  AdmW  v.  Colbert j  28  Gratt.  49;  Matthews 
V.  Crockett y  82  Va.  394. 

The  answer  of  the  administrator  admits  that  the  lands 
mentioned  in  the  bill  were  bought  by  Fontaine,  but  it 
avers  that  they  were  bought  by  him  for  his  sister,  Mrs. 
Thompson,  in  discharge  of  a  certain  judgment  for  §7,110 
obtained  by  her  against  him  in  the  county  court  of  Pitt- 
sylvania in   1869.     And  the  evidence  shows  that  such  a 
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judgment  was  obtained,  as  averred  in  the  answer.  It  also 
shows  that  an  execution  duly  issued  on  the  judgmenti 
which  was  held  up  by  the  sheriff,  pursuant  to  the  written 
direction  of  Mrs.  Thompson,  endorsed  on  the  execution. 
And  from  this  fact  the  appellant  infers  and  contends  that 
the  judgment  was  fraudulently  obtained.  But  this  con- 
tention rests  upon  little  more  than  mere  conjecture. 

The  principal  points  in  the  evidence  relied  on  by  the 
appellant,  in  addition  to  the  one  just  mentioned,  are  that 
the  lands  were  rented  out  and  controlled  by  Fontaine ;  that 
he  sometimes  spoke  of  them  as  his  and  sometimes  as  his 
sister's ;  that  she,  on  one  occasion,  said  to  one  of  the  wit- 
nesses that  she  was  dependent  upon  her  brother  for  a  sup- 
port, and  several  times  declared  to  the  same  witness  that 
she  was  without  any  means  of  her  own. 

On  the  other  hand,  the  evidence  for  the  defendants  shows 
that  Fontaine  for  years  acted  as  her  agent  in  the  transac- 
tion of  her  business,  and  that  until  her  death,  in  1880,  she 
was  entitled  to  the  rents  and  profits  of  a  tract  of  land  of 
1274  acres  derived  from  her  husband,  who  died  in  1849. 
And  the  fact  that  no  steps  were  taken  to  enforce  the  judg- 
ment in  her  favor  against  Fontaine  renders  probable  the 
averment  in  the  answer  that  the  lands  were  conveyed  and 
accepted  in  satisfaction  of  the  judgment.  Nor  does  the 
evidence  even  tend  to  show  that  the  judgment  was  fraudu- 
lent. So  that,  apart  from  the  unexplained  delay  that  has 
occurred  in  bringing  the  suit,  the  case  of  the  appellant  is 
not  established  by  the  proofs. 

This  sufficiently  disposes  of  the  case.  One  other  point, 
lM)wever,  is  worthy  of  notice.  The  appellant  contends  that 
the  answer  of  the  administrator  of  Mrs.  Thompson  does 
not  enure  to  the  benefit  of  his  co-defendants,  as  against 
whom  the  bill  was  taken  for  confessed.  The  ground  of 
this  contention  is,  that  the  administrator  is  not  interested 
in  the  proceeds  of  the  sales  of  the  lands  which  are  sought 
Vol.  Lxxxiii— 58 
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to  be  subjected,  and,  therefore,  that  he  and  his  co-defend- 
ants are  not  jointly  interested  in  the  subject-matter  of  the 
suit. 

A  suflaicient  answer,  however,  to  this  position  is  that  the 
bill  prays  that  the  administrator  be  made  a  defendant  to 
the  suit,  and  that  he  be  required  to  answer  the  allegations 
of  the  bill  on  oath.  He  did  answer,  denying  the  charges 
of  fraud  contained  in  the  kill,  and  it  would  be  without 
reason,  and  doubtless  without  a  precedent,  to  enter  a  decree 
for  the  plaintiflP  against  those  defendants  who  failed  to 
answer,  when  the  record  shows  he  is  not  entitled  to  a 
decree.  See  Anon.y  4  H.  &  M.  476 ;  Findlay  v.  Sheffej/y  1 
Rand.  73 ;  Gartigue  v.  Raymond,  4  Leigh,  579 ;  Ashhy  v. 
BelVs  Adm'r,  80  Va.  811. 

Decree  affirmed. 
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Junk  16th,  1887. 

^^jer«/— Lewis,  P.,  and  Lacy,  J. 

1 .  Foreign  Attachments—  Levy—  Lien--  Seizure — Bond, — Attachment 

may  be  levied  on  any  visible  and  tangible  effects  of  non-resident 
debtor  in  his  actual  or  constructive  possession,  in  the  common-law 
mode,  as  in  the  case  of  an  execution.  If  those  effects,  whether  visible 
and  tangible  or  not,  are  in  a  third  person's  possession,  they  may  be 
sufficiently  levied  on  by  delivering  a  copy  of  the  attachment  to  such 
person.  But  they  cannot  be  seized  and  taken  possession  of,  unless  the 
creditor  has  given  a  bond  with  security  in  a  penalty  at  least  double  the 
amount  sued  for,  the  giving  of  which  bond  is  optional  with  the  cred- 
itor, who  acquires  a  lien  by  the  levy  without  the  seizure.  Code  1873, 
ch.l48,  ??7and8. 

2.  XxmA-^ Common-law  levy. — ^To  constitute  an  effectual  levy,  it  is  not 

essential  that  the  officer  make  an  actual  seizure.  ■  If  he  have  the  goods 
in  his  view  and  power,  and  note  on  the  writ  the  fact  of  his  levy 
thereon,  this  will  in  general  suffice.  BullitVs  Ex'ors  v.  Winsions^  1 
Munf.270.. 

Argued  at  Richmond.    Decided  at  Wytheville. 

Error  to  judgment  of  the  circuit  court  of  the  city  of 
Richmond,  rendered  June  6th,  1885,  in  an  action  at  law  by 
attachment,  by  F.  M.  Masters,  S.  Groves,  J.  B.  Williams  and 
S.  D.  Williams  against  Josiah  Harris,  a  non-resident,  to 
recover  ?5,000  damages  for  breach  of  contract.  During  the 
progress  of  the  action  a  controversy  arose  between  the 
plaintiffs  and  William  Dorrier  and  other  attaching  credit- 
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ors  of  Harris  as  to  the  priorities  of  their  several  levies 
under  Code  1873,  ch.  148,  §  25,  and  the  decision  vras  adverse 
to  Dorrier  and  others,  and  they  obtained  a  writ  of  error  to 
this  court.    Opinion  states  the  case. 

Thomas  S.  Martin  and  Sol.  CutchinSy  for  the  plaintiffs  in 
error. 

Jackson  Guy  and  Guy  &  Gilliam,  for  the  defendants  in 
error. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  on  the  twentieth  day  of  Sep- 
tember, 1884.  On  the  same  day  the  plaintiffs  in  the  action 
sued  out  an  attachment,  under  the  first  section  of  chapter 
148  of  the  Code  of  1873,  against  the  estate  of  the  said 
Josiah  Harris,  which  went  into  the  hands  of  the  sheriff  of 
the  city  of  Richmond,  at  11  o'clock  A.  M.  on  said  twentieth 
day  of  September,  1884.  The  plaintiffs  did  not  give  the 
bond  provided  for  by  the  eighth  section  of  said  chapter, 
so  as  to  authorize  the  seizure  of  any  estate  of  the  defend- 
ant levied  on.  On  said  attachment  the  sheriff  made  return 
as  follows,  to-wit : 

"Executed  September  20th,  1884,  on  Norvell,  Leake  & 

Co.,  by  delivering  to  Norvell  a  copy  of  the  within 

attachment,  and  on  Decatur  Axtell,  receiver  of  the  R.  &  A. 
Railroad  Company,  September  22d,  1884,  by  delivering  to 
him  a  copy  of  the  within  at  10  o'clock  A.  M.  Said  Axtell 
is  a  resident  of  the  city  of  Richmond,  in  which  this  pro- 
cess was  executed. 

"  P.  P.  Winston,  D.  S.,  &c." 

On  said  attachment  the  sheriff  made  this  further  return: 
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"Executed  in  the  city  of  Richmond,  September  20th, 
1884,  between  the  hours  of  11  and  12  o'clock,  by  delivering 
to  R.  B.  Snead,  treasurer  of  the  Richmond  and  Alleghany 
Railroad  Company,  a  copy  of  the  within  attachment,  he 
being  a  resident  of  said  city,  and  on  John  Garrett,  cashier 
of  the  Chesapeake  and  Ohio  Railway,  a  copy  of  the  within 
attachment.  The  principal  offices  of  said  corporations  are 
located  in  the  city  of  Richmond.  And  executed,  the  same 
day  at  5  o'clock  P.  M.,  by  delivering  to  Jackson  Ragland  a 
copy  of  the  within.  I  also  levied  this  attachment,  between 
11  and  12  o'clock  A.  M.  the  same  day,  on  a  large  lot  of 
hoop-poles  found  on  a  slip  of  land  between  the  dock  and 
the  river,  near  the  ship  locks.  I  did  not  take  the  property 
in  possession,  as  no  bond  was  given  for  that  purpose.  The 
presidents  of  the  R.  &  A.  Railroad  Company  and  the  C.  & 
O.  Railway  Company  are  not  in  the  city  of  Richmond. 

"  Lewis  P.  Winston,  Sheriff,  &c." 

On  the  same  day,  September  20th,  1884,  William  Dorrier 
instituted  an  action  at  law  in  the  circuit  court  of  the  city 
of  Richmond  against  said  Josiah  Harris,  to  recover  §1,000, 
with  interest  from  June  2d,  1882,  subject  to  a  credit  of 
§200  as  of  August  14th,  1883;  and  in  said  action  the  plain- 
tiff also  sued  out  an  attachment  against  the  estate  of  said 
defendant,  Josiah  Harris,  which  went  into  the  hands  of 
said  sheriff  of  the  city  of  Richmond  at  1  o'clock  P.  M.  on 
the  said  twentieth  day  of  September,  1884,  on  which  return 
was  made  as  follows,  to  wit : 

1st.  "  Levied,  September  20th,  1884,  on  a  large  quantity 
of  hoop-poles  found  on  a  strip  of  land  between  the  dock 
and  river,  near  the  ship  locks,  at  half-past  1  o'clock  P.  M- 

"Lewis  P.  Winston,  S.  R.  C." 

And  this  further  return  was  endorsed  on  said  attachment  r 
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'•Executed  in  the  city  of  Richmondi  September  20th, 
1884,  on  John  Garrett,  cashier  of  the  Chesapeake  and  Ohio 
Railway  Company,  about  half -past  1  o'clock  P,  M.,  by  de- 
livering to  him  a  copy  of  the  within  writ;  and  on  the 
same  day,  at  5  o'clock  P.  M.,  I  delivered  to  Jackson  Rag- 
land  a  copy  of  the  within ;  and  on  the  twenty-second  day 
of  the  same  month,  in  the  city  of  Richmond,  at  10  o'clock 
A.  M.,  I  delivered  to  Decatur  Axtell  a  copy  of  the  within 
attachment.  The  president  of  the  Chesapeake  and  Ohio 
Railway  was  absent  from  the  city  of  Richmond  at  the  time 
of  service  on  Garrett,  cashier. 

"  P.  P.  Winston,  D.  S.,  &c." 

On  the  23d  day  of  September,  1884,  Charles  J.  Johnson, 
D.  H.  Pitts  and  William  Dorrier  instituted  a  charfcery  suit 
in  the  chancery  court  of  the  city  of  Richmond  against  the 
said  Josiah  Harris,  to  recover  of  him  a  large  balance  said 
to  be  due  them  on  settlement  of  a  partnership  account ; 
and  in  said  chancery  suit,  on  the  same  day,  issued  an 
attachment  against  the  estate  of  said  Josiah  Harris,  on 
which  said  sheriff  of  the  city  of  Richmond  made  return 
as  follows,  to-wit,  first : 

"Executed  September  23d,  1884,  in  the  city  of  Richmond, 
by  delivering  to  John  Garrett,  cashier  of  the  Chesapeake 
and  Ohio  Railway  Company,  a  copy  of  the  within.  Presi- 
dent no  inhabitant.  The  principal  oflS.ce  of  said  company 
is  located  in  the  city  of  Richmond.  And  on  Decatur 
Axtell,  Norvell,  Leake  &  Co.,  and  Curtis  &  Parker,  by  de- 
livering to  each  of  them  a  copy  of  the  within.  Jackson 
Ragland  not  found.  Lewis  P.  Winston,  Sheriff,  &c." 

2d.  "Executed  on  Lewis  P.  Winston,  sheriff  city  of 
Richmond,  September  23d,  1884,  by  delivering  to  him  a 
copy  of  this  writ.  •  P.  P.  Winston,  D.  S.,  &c." 

The  facts  are  substantially  these :  As  to  the  hoop-poles 
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levied  on  at  the  wharves  of  the  C.  &  O.  Railway  Company, 
the  plaintiffs  in  error  concede  the  prior  right  of  the  defend- 
ants in  error,  Masters  and  others,  as  their  attachment  was 
first  served  on  that  company,  which  had  possession  of  the 
hoop-poles  at  its  wharves.  The  controversy  is  as  to  the 
hoop-poles  belonging  to  the  debtor,  Josiah  Harris,  indi- 
vidually, which  were  piled  on  the  strip  of  land,  between 
the  dock  and  river,  near  the  ship-locks,  belonging  to  the 
Richmond  and  Alleghany  R.  R.  Co.,  the  said  company, 
however,  disclaiming  the  possession  or  control  of  said 
hoop-poles.  These  hoop-poles  have  been  sold,  and  the  pro- 
ceeds thereof,  amounting  to  ?2,460.67,  which  is  subject  to 
the  order  of  the  court,  is  the  subject  of  controversy  here, 
lu  the  said  action  at  law  of  F.  M.  Masters  and  others,  they 
recovered  a  judgment  against  the  attachment  debtor,  Josiah 
Harris,  for  §5,250,  with  interest  on  $5,000,  part  thereof, 
from  September  18th,  1884,  subject  to  a  credit  of  ?1,250,  as 
of  May  1st,  1885. 

In  the  said  action  at  law  of  William  Dorrier,  he  recov- 
ered a  judgment  against  said  Josiah  Harris  for  $1,000,  with 
interest  from  June  2d,  1882,  and  costs,  subject  to  a  credit 
of  §200,  as  of  August  14th,  1883. 

The  said  chancery  suit  of  C.  J.  Johnson  and  others  against 
Josiah  Harris,  being  yet  undetermined,  it  had  not  been 
ascertained  what  amount,  if  anything,  was  due  to  the 
plaintiffs  from  the  defendant  therein,  on  account  of  the 
partnership  transactions  between  them.  And  attachments 
having  issued  in  said  two  actions  at  law,  and  in  said  chan- 
cery suit,  and  the  said  attaching  creditors,  William  Dorrier 
and  others,  and  C.  J.  Johnson  and  others,  having  filed  their 
petitions  as  aforesaid,  contesting  the  validity  of  the  lien 
asserted  by  the  plaintiffs  in  said  first  named  action  at  law 
of  F.  M.  Masters  and  others  against  Josiah  Harris,  the  said 
circuit  court  of  Richmond,  at  the  hearing,  rendered  judg- 
ment in  favor  of  the  validity  of  the  attachment  lien  asserted 
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by  F.  M.  Masters  and  others,  and  giving  it  priority  over 
said  other  attachments,  and  directing  the  said  fund  to  be 
paid  accordingly.  To  said  judgment  William  Dorrier  and 
others  obtained  from  one  of  the  judges  of  this  court  a  writ 
of  error  and  supersedeas. 

It  is  conceded  on  all  hands  that  each  of  the  attachments 
was  regularly  sued  out.  It  is  also  conceded  that  the  levy 
of  the  attachment  of  the  defendants  in  error  was  first 
made ;  but  it  is  insisted  by  the  plaintiffs  in  error  that  that 
levy  was  invalid,  and  that  no  lien  was  acquired  thereby. 
Hence  the  controversy  growa  out  of  the  manner  of  execu- 
ting the  attachment  of  the  defendants  in  error,  F.  M. 
Masters  and  others.  When  these  attachments  were  sued 
out,  and  for  some  time  prior  thereto,  the  defendaut,  Josiah 
Harris,  was  a  non  resident  of  the  State  of  Virginia,  and 
was  absent  therefrom. 

The  hoop-poles,  the  proceeds  of  which  is  the  subject  of 
controversy,  were  piled  on  an  open  strip  of  land  belonging 
to  the  Richmond  and  Alleghany  R.  R.  Co.  It  seems  that 
these  hoop-poles  had  been  transported  by  the  said  railway 
company,  for  said  Harris,  along  its  line  to  the  point  where 
they  were  piled  when  levied  on.  There  is  no  question 
that  these  poles  were  the  individual  property  of  said  Har- 
ris. There  were  several  piles  of  hoop-poles  at  the  same 
place,  all  of  which  the  attachment  of  the  defendants  in 
error  was  levied  on,  some  of  which  belonged  to  other 
parties,  of  which  fact  the  officer  making  the  levy  had  no 
^knowledge.  But  the  question  of  part  ownership  by  others 
is  out  of  the  case,  as  the  parties  interested  have  adjusted 
that  matter  to  their  satisfaction,  leaving  the  proceeds  of 
the  poles  belonging  to  Harris  individually  as  the  sole 
subject  of  controversy  here.  As  to  the  hoop-poles,  the 
proceeds  of  which  constitute  the  subject  of  controversy  in 
this  suit,  when  Harris  left  the  State  of  Virginia,  he  left  no 
one  in  the  possession  of  said  property. 
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There  is  no  conflict  of  evidence;  and  from  the  facts  cer- 
tified, it  appears  that  on  the  twentieth  day  of  September, 
1884,  between  11  and  12  o'clock  of  that  day,  the  sheriff  of 
Richmond  city,  who  had  the  attachment  of  Masters  and 
others  to  be  executed,  served  a  copy  thereof  on  R.  B.  Snead, 
treasurer  of  the  Richmond  and  Alleghany  R.  R.  Co.,  and 
was  informed  by  said  Snead  that  the  defendant,  Harris, 
had  hoop-poles  piled  on  the  said  strip  of  land ;  that  said 
sheriff  went  with  said  attachment  to  a  point  distant  about 
three  or  four  squares  from  where  said  poles  were  piled, 
from  which  point  he  could  see  them,  although  separated 
from  them  by  said  distance  and  by  the  dock ;  that  said 
poles  were  in  several  piles,  not  exceeding  four ;  that  he, 
the  sheriff,  did  not  know  and  made  no  inquiry  as  to  which 
of  said  piles  of  hoop-poles  belonged  to  Josiah  Harris,  but 
he  levied  on  all  he  saw ;  but  at  the  time  of  making  the 
levy  he  did  not  know  that  any  of  them  belonged  to  any 
one  but  Josiah  Harris  and  Josiah  Harris  &  Co.;  that  he 
gave  no  notice  to  any  one  of  his  levy,  and  made  no  public 
proclamation  thereof,  as  he  saw  no  one  to  whom  to  make 
the  proclamation,  either  where  he  was,  or  at  the  hoop- 
poles  ;  that  he  in  no  way  identified  or  separated  the  hoop- 
poles  of  Josiah  Harris,  on  which  he  meant  to  levy,  from 
the  hoop-poles  of  the  other  persons  piled  on  the  same 
ground ;  that  he  did  not  take  any  actual  possession  or  con- 
trol of  the  hoop-poles  under  the  attachment  of  Masters 
and  others,  because  no  bond  had  been  given ;  that  the  only 
act  he  did  was  to  go  to  the  aforesaid  point,  look  at  tlie  said 
hoop-poles,  and  endorse  the  levy  as  set  out  in  his  return 
on  the  attachment ;  that  there  was  no  impediment  or  diflSl- 
culty  in  crossing  the  dock  or  reaching  the  poles,  or  opposi- 
tion to  his  taking  actual  possession  of  them,  and  the  only 
reason  he  did  not  do  so  was  because  the  plaintiffs  had  not 
given  bond.  That  when,  on  the  same  day  at  1:30  o'clock, 
he,  the  said  sheriff,  levied  the  attachment  of  William 
Vol,  Lxxxiii — 59 
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Dorrier,  the  said  Dorrier  went  with  him  to  the  said  strip 
of  land  and  designated  and  pointed  out  the  hoop- poles 
which  belonged  to  the  said  Josiah  Harris,  and  they  were 
then  levied  on  and  taken  in  actual  charge  and  custody  of 
the  sheriff  by  virtue  of  said  attachment,  in  which  boad 
had  been  given.  It  also  appears  that  at  the  time  of  the 
levy  of  the  attachment  of  Masters  and  others,  at  between 
11  and  12  o'clock  of  the  same  day,  there  were  other  piles 
of  hoop-poles  on  said  strip  of  land  besides  those  belonging 
to  Josiah  Harris,  and  levied  on  as  aforesaid,  to-wit :  hoop- 
poles  belonging  to  Charles  J.  Johnson  individually,  hoop- 
poles  belonging  to  Pitts  and  Dorrier,  and  hoop-poles  be- 
longing to  Josiah  Harris  &  Co.;  and  that  the  said  sheriff 
did  not  know  which  of  said  piles  of  hoop-poles  belonged 
to  said  Josiah  Harris  until  they  were  pointed  out  to  him 
by  Wm.  Dorrier,  at  1:30  o'clock  P.  M.  on  said  twentieth  of 
September,  1884. 

Under  this  state  of  facts,  it  is  contended  on  behalf  of 
the  plaintiffs  in  error  that,  inasmuch  as  the  attachment 
debtor,  Harris,  was  a  non-resident  and  absent  from  the 
State  at  the  time  of  the  levy  of  these  attachments,  and 
inasmuch  as  the  hoop-poles  attempted  to  be  levied  on 
under  the  attachment  of  Masters  and  others  were  not  in 
the  possession  of  any  third  party  upon  whom  service  by 
copy  would  have  been  effectual,  the  pretended  levy  of  that 
attachment  is  invalid,  because  no  bond  was  given  author- 
izing the  sheriff  to  take  actual  possession  of  the  property, 
without  which,  it  is  insisted,  no  valid  levy,  under  such 
circumstances,  can  be  made  under  our  attachment  law. 
And,  therefore,  it  is  further  insisted,  that  the  subsequently 
levied  attachments  of  William  Dorrier  and  others,  in 
which  bond  was  given,  take  precedence,  in  the  order  in 
which  they  were  levied,  over  the  attachment  of  Masters 
and  others.  After  careful  investigation,  we  are  clearly  of 
opinion  that  this  contention  on  the  part  of  the  plaintiffs 
in  error  should  not  prevail. 
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As  respects  the  questions  here  presented  for  decision, 
the  attachment  law  of  Virginia  has  never  been  construed 
by  this  court.  We  are,  therefore,  not  only  without  the  aid 
of  any  previous  decision  by  this  court,  but  in  the  widely 
dissimilar  attachment  laws  of  our  sister  States  no  case  is 
found  which  covers  the  ground  here  presented.  Therefore 
the  case  necessarily  turns  upon  the  proper  construction  of 
sections  7  and  8  of  chapter  148,  Code  1873.  These  two 
sections  read: 

"7th.  Every  such  attachment  (except  where  it  is  sued 
out  specially  against  specific  property)  may  be  levied  upon 
any  estate,  real  or  personal,  of  the  defendant,  or  so  much 
thereof  as  is  sufficient  to  pay  the  amount  for  which  it 
issues,  and  may  be  levied  upon  any  estate  of  the  defend- 
ant, whether  the  same  be  in  the  county  or  corporation 
where  the  suit  is,  or  in  any  other,  either  by  the  officer  of 
the  county  or  corporation  where  the  suit  is  brought,  or  by 
the  officer  of  the  county  or  corporation  where  the  estate  is. 
It  shall  be  sufficiently  levied  in  every  case  by  a  service  of 
a  copy  of  such  attachment  on  such  persons  as  may  be 
designated  by  the  plaintiff  in  writing,  or  be  known  to  the 
officer  to  be  In  possession  of  effects  of,  or  to  be  indebted  to, 
the  defendant. 

"8th.  But  if  the  plaintiff  shall,  at  the  time  of  suing  out 
such  attachment,  or  afterwards,  give  bond  with  security, 
approved  by  the  clerk  or  justice  issuing  the  attachment, 
in  a  penalty  of  at  least  double  the  amount  of  the  claim 
sworn  to  or  sued  for,  with  condition  to  pay  all  costs  and 
damages  which  may  be  awarded  against  him,  or  sustained 
by  any  person,  by  reason  of  his  suing  out  the  attachment, 
the  said  officer  shall  take  possession  of  the  property  speci- 
fied in  the  attachment,  or  where  no  such  property  is 
specified,  of  any  estate  or  effects  of  the  defendant,  or  so 
much  thereof  as  is  sufficient  to  pay  the  plaintiff's  claim. 
When  such  bond  is  given,  the  fact  shall  be  endorsed  on  the 
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attachment,  or  certified  by  the  clerk  or  justice  to  the  officer, 
who  shall  return  the  said  certificate  with  the  attachment ; 
and  the  bond,  when  taken  by  a  justice,  shall  be  returned 
by  him  to,  and  filed  in,  the  clerk's  office  of  the  court  to 
which  the  attachment  is  returnable." 

In  construing  these  sections  two  questions  are  presented : 

1st.  When  there  is  no  garnishee  or  third  person  owing 
debts  to,  or  in  the  possession  of  property  belonging  to  the 
debtor,  but.  there  is  visible  and  tangible  personal  property 
of  the  debtor  in  his  actual  or  constructive  possession,  can 
a  valid  levy  of  an  attachment  thereon  be  made  without  the 
attaching  creditor  giving  bond,  as  prescribed  by  the  eighth 
section  of  said  chapter?  and, 

2d.  If  a  valid  levy  can  be  thus  made,  was  it  accomplished 
by  the  defendants  in  error  in  this  case  ? 

Therf,  as  to  the  question  first  above  stated,  it  may  be  said 
that  while  said  seventh  section  of  chapter  148  prescribes 
the  manner  in  which  an  attachment  may  be  levied  on 
effects  of  the  defendant  in  the  hands  of  third  persons,  and 
on  real  estate  of  the  defendant,  it  does  not,  in  express 
termSf  indicate  any  mode  of  levy  upon  effects  of  the  de- 
fendant, open  and  visible,  but  which  are  not  in  the  posses- 
sion of  any  third  person,  the  defendant  being  a  non-resident 
and  absent  from  the  State  at  the  time  of  the  levy. 

This  circumstance,  however,  can  afford  no  just  ground 
for  the  inference  that  visible,  tangible  and  accessible  prop- 
erty and  effects  of  the  defendant  cannot,  under  the  cir- 
cumstances of  this  case,  be  levied  on  under  said  seventh 
section.  It  is  the  property,  and  not  the  person,  of  the 
defendant  that  the  attachment  operates  upon  when  levied, 
or  when  the  writ  of  attachment  is  executed  according  to  law. 

Though  greater  legislative  precision  in  framing  said 
seventh  section  would  have  been  commendable,  yet,  in 
view  of  the  fact  that  the  ordinary  mode  of  levy  was,  as  in  the 
case  of  an  ordinary  execution,  thoroughly  well  understood 
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and  practiced,  there  was  no  real  necessity  for  prescribing 
the  mode  of  levying  an  attachment  on  visible  and  tangible 
effects  of  a  defendant,  in  his  actual  or  constructive  posses- 
sion, and  especially  as  the  first  part  of  said  section  provides, 
in  the  n^ost  comprehensive  terms,  that  the  attachment 
^' may  be  levied  upon  any  estate  of  the  defendant."  Not 
so,  however,  as  respects  the  special  provisions  contained  in 
in  the  second  clause  of  said  seventh  section,  which  were 
intended  to  remedy  the  main  evil  aimed  at  by  the  legis- 
lature. These  provisions  were  essential  to  the  protection 
intended  to  be  secured  to  the  creditor  against  a  non-resi- 
dent debtor.  Without  them,  in  the  case  of  effects  of  the 
defendant  in  the  hands  of  third  persons,  there  was  no 
known  mode  of  levy  unless  the  officer  could  discover  their 
whereabouts  and  gain  access  to  them ;  and  in  the  case  of 
debts  due  the  defendant  from  third  persons,  there  was  no 
known  mode  of  levy  whatever ;  and  as  to  real  estate,  it  was 
a  very  unusual  subject  of  levy,  and  where  it  consisted  of 
interests  or  estates  not  in  possession,  no  mode  of  levy  was 
prescribed ;  and  hence  the  propriety,  and  indeed  obvious 
necessity,  in  making  these  provisions.  But  in  the  case  of 
visible,  tangible  effects  of  a  defendant  in  his  own  posses- 
sion, actual  or  constructive,  the  ordinary  modes  of  levy 
were  so  well  understood,  and  were  so  commonly  practiced, 
that  no  special  directions  on  the  subject  seemed  necessary. 
And  hence,  in  providing  as  it  did,  in  the  first  part  of  said 
seventh  section,  that  the  attachment  may  be  levied  on  any 
estaie  of  the  defendant,  the  legislature  necessarily  intended 
that  an  attachment,  as  to  the  visible,  tangible  effects  of  the 
defendant,  in  his  actual  or  constructive  possession,  may  be 
levied  as  an  execution  of  fi^fa.  is  levied.  This  is  not  in 
terms  expressed  in  said  section,  but  when  we  look  to  the 
obvious  legislative  policy  in  giving  the  remedy  by  attach- 
ment, it  is  found  to  exist  by  necessary  implication  as  clear 
and  strong  as  if  it  were  so  expressed  in  terms. 
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If  this  be  not  so,  then  the  legislature,  in  the  case  of  an 
absent,  non-resident  debtor,  deliberately  designed  to  ex- 
empt from  levy  under  this  section  all  the  open,  visible 
property  of  the  defendant,  though  of  a  tangible  nature 
and  in  the  defendant's  actual  or  constructive  possession, 
the  very  part  of  the  defendant's  estate  that  is  usually 
looked  to  for  the  payment  of  his  debts,  because  most 
accessible  and  commonly  freer  from  complications  with 
the  claims  of  third  persons,  and  may  be  sold  and  the 
proceeds  applied  with  less  trouble  and  expense  to  both 
debtor  and  creditor.  It  is  inconceivable  that  the  legisla- 
ture could  have  intended,  in  the  very  act  af  providing^ 
what  was  intended  to  be  not  only  a  sumtnary,  but  an  easy 
and  effectual,  remedy  for  home  creditors  against  non-resi- 
dent debtors,  any  such  unreasonable  thing.  In  fact,  to 
impute  to  the  legislative  arm  of  the  government,  whether 
by  omission  or  design,  any  such  act  of  weakness  and  folly 
would,  to  say  the  least,  be  highly  discourteous.  It  is  not 
questioned  that  the  property,  the  proceeds  of  which  is  the 
subject  of  this  controversy,  was  the  property  of  the  attach- 
ment debtor^  It  was  part  of  the  estate  of  the  defendant ; 
it  was  property  of  a  tangible  nature,  and,  as  such,  was  liable 
to  levy,  under  the  provision  contained  in  the  first  part  of 
said  section  seven,  just  in  the  manner  that  an  ordinary 
execution  may  be  levied. 

Thus  far,  that  is  as  to  the  mere  act  of  levying  an  attach- 
ment on  property  of  the  defendant  in  his  actual  or  con- 
structive possession,  we  may,  in  view  of  the  language  of 
the  first  part  of  said  section  seven,  with  the  utmost  safety 
reason  f  ro'm  the  analogy  of  levying  executions.  But  the 
analogy  does  not  hold  good  in  other  and  very  important 
respects.  For  instance,  an  attachment  may  be  levied  upon 
any  estate  of  the  defendant,  whether  the  same  be  in  the 
county  or  corporation  where  the  suit  is,  or  in  any  other 
county  of  the  Commonwealth,  and  such  levy  may  be  made 
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either  by  the  officer  of  the  county  or  corporation  where  the 
suit  is,  or  by  the  officer  of  the  county  or  corporation  where 
the  estate  is.  The  officer  to  whom  an  execution  is  di- 
rected cannot  thus  act  beyond  his  bailiwick.  There  are 
other  distinctions  which  will  readily  suggest  themselves, 
and  which  should  always  be  heeded. 

But  it  is  earnestly  insisted  by  counsel  for  the  plaiotiffs 
in  error  that  in  the  circumstances  of  this  case  the  plaintiff 
in  the  attachment  is  not  without  remedy  as  to  tangible 
property  of  the  defendant,  not  in  the  possession  of  any 
third  person,  but  in  his  own  possession,  and  that  such 
remedy  exists  alone  by  virtue  of  the  eighth  section, 
whereby  the  officer  is  authorized  to  take  actual  physical 
possession  and  control  of  the  property  when  the  plaintiff 
shall  give  bond  as  provided  by  said  section.  For  reasons 
which  will  readily  suggest  themselves  in  connection  with 
what  has  been  already  said  in  reference  to  the  seventh  sec- 
tion, this  contention  is  necessarily  fallacious. 

The  eighth  section  in  no  way  enlarges  or  changes  the 
seventh  section  in  respect  to  the  property  subject  to  levy, 
nor  does  it  add  anything  to  the  list  of  property  which  is 
made  subject  to  levy  liy  the  seventh  section.  In  fact,  the 
eighth  section  in  no  way  treats  of  the  subject  or  mode  of 
levy,  nor  has  it  any  connection  with  the  subject  of  lenyy 
except  to  offer  the  plaintiff  the  option  of  an  acfditional 
step,  at  the  time  of  or  after  the  levy,  whereby  his  levy 
may  be  made  more  effectual — as,  for  instance,  where  the 
plaintiff  may  be  apprehensive  that  the  property  is  likely 
to  be  wasted,  destroyed  or  eloigned.  In  such  case  the 
plaintiff  may  give  bond,  and  the  bond  must  be  in  a  penalty 
at  least  double  the  amount  sworn  to  or  sued  for.  It  is 
purely  optional  with  the  plaintiff  to  give  the  bond  or  not. 
The  legislature,  in  framing  the  eighth  section,  had  two,  and 
only  two,  objects  in  view— 1st.  To  advance  the  plaintiff  ^s 
remedy  at  his  option;  2d.  To  give  assurance  of  indemnity 
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to  the  defendant  in  case  of  the  wronKful  or  malicious 
suing  out  of  the  attachment.  To  find  the  truest  inter- 
preter, we  need  only  look  to  the  legislative  scheme  and 
policy  as  displayed  in  the  attachment  law,  taken  altogether. 

It  is  true,  the  attachment  proceeding  is  a  summary  and 
harsh  remedy,  and  is  doubtless  often  much  abused,  and 
while  it  should  be  strictly,  it  should  at  the  same  time  be 
rationally,  construed.  It  must  be  borne  in  mind,  however, 
that  it  was  the  will  of  the  legislature  that  made  it  sum- 
mary and  necessarily  harsh,  and  that  the  rule  of  strict 
construction  was  designed  for  the  protection  of  the  debtor 
defendant.  Here,  however,  the  debtor  is  not  complaining; 
he  has  abandoned  the  field  of  controversy,  leaving  his 
property  confessedly  subject  to  his  debts,  which  he  does 
not  dispute,  and  the  sole  struggle  is  for  preference  between 
his  creditors. 

It  is  next  to  impossible  to  give  the  whole  scheme  of  the 
attachment  law  a  careful  study  and  come  to  any  other  con- 
clusion than  that  the  whole  subject  of  levy  was  disposed 
of  in  the  seventh  section,  and  that  the  legislature,  having 
thus  disposed  of  that  subject,  framed  the  eighth  section 
with  the  single  design  of  enabling  the  plaintiff  to  make 
his  levy  more  effective  by  giving  bond,  and  thereby 
making  it  the  duty  of  the  officer  to  take  the  property 
levied  on  in  his  actual  physical  custody.  In  other  words, 
when  the  legislature  had,  by  the  seventh  section,  disposed 
of  the  whole  subject  of  levy,  it,  by  the  eighth  section,  pro- 
vided the  additional  security  of  seizure,  upon  the  plaintiff 
giving  the  requisite  bond.  By  the  two  sections,  read 
together,  the  law  in  effect  says  to  the  plaintiff,  "you  may 
by  a  valid  levy  obtain  a  lien  without  disturbing  the 
debtor's  possession  of  the  property  levied  on,  or,  at  your 
option,  you  may,  at  the  time  or  after  the  institution  of 
your  suit,  go  a  step  further  and,  by  giving  bond,  compel 
the  officer  to  take  actual  physical  possession  and  control  of 
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the  property;  but  if  you  take  this  additional  optional 
step,  depriving  the  debtor  of  the  possession  of  his  property 
before  you  have  established  your  claim,  you  shall  first  give 
bond,  to  be  approved  by  the  clerk  or  justice  issuing  the 
attachment,  in  at  least  double  the  amount  sworn  to  or  sued 
for,  as  a  sure  indemnity  for  any  wrong  done  by  you  in 
suing  out  the  attachment." 

'  The  prime  object  in  levying  the  attachment  is  to  obtain, 
pendente  liteyS,  lien;  or,  in  other  words,  to  put  the  property 
in  the  custody  of  the  law  until  by  the  judgment  of  the 
proper  tribunal  the  plaintiff  ^s  claim  is  established,  when 
the  lien  becomes  effective  as  of  the  date  of  the  levy,  but 
must  be  enforced,  not  by  virtue  of  the  writ  of  attachment, 
but  by  the  judgment  of  the  court  ordering  a  sale  of  the 
property  which  the  attachment  has  simply  held  in  wait- 
ing. Here,  too,  is  suggested  what  seems  to  be  a  manifest 
distinction  between  the  object  and  effect  of  levying  an 
execution  and  levying  an  attachment.  In  the  former  there 
has  been  a  final  adjudication,  and  the  writ  issues  to  raise 
the  money  by  a  sale  of  the  debtor's  property ;  but  in  the 
latter  the  object  is  simply  to  acquire  a  lien,  or  to  hold  the 
property  in  custodia  legis,  until  the  adjudication  of  the 
claim ;  and  if  the  plaintiff  fails  to  establish  his  claim  the 
lien  vanishes,  and  the  property  is  discharged  from  legal 
<5ustody.  In  either  case,  if  there  is  a  valid  levy,  the  officer 
has,  by  virtue  of  his  levy,  the  constructive  possession,  at 
least,  of  the  property  levied  on,  though  he  may  never  have 
had  the  actual  physical  control  thereof,  he  being  liable  for 
any  loss  resulting  from  his  negligence  or  from  the  eloign- 
ment  of  the  property.  But,  from  the  manifest  distinction 
above  adverted  to,  it  may  well  be  doubted  whether  the 
officer  should  be  held  to  the  same  strict  accountability  in 
the  case  of  an  attachment  where  no  bond  is  given  as  in 
the  case  of  an  execution,  because  in  the  case  of  an  execu- 
tion the  object  is  to  sell  and  raise  the  money,  whereby  it 
Vol.  lixxxiii— 60 
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would  seem  that  a  lety^  in  a  higher  degree,  imports  actual 
seizure ;  whereas,  in  the  case  of  an  attachment,  where  no 
bond  is  given,  the  policy  of  the  law  clearly  is  not  to  require 
actual  seizure ;  and  it  being  optional  with  the  plaintiff  to 
give  or  not  to  give  the  bond,  if  he  declines  to  give  it,  it 
would  seem  that  he  thereby  elects  to  take  the  benefit  of 
his  levy  without  disturbing  the  debtor's  possession.  But 
as  to  this  we  decide  nothing,  it  being  unnecessary  for  the 
proper  disposition  of  this  case. 

The  remedy  by  attachment  is  necessarily  a  harsh  one ; 
but  it  could  never  have  been  the  legislative  intention  to 
push  it  beyond  harshness  into  what  would  be  akin  to 
wanton  cruelty,  by  requiring  actual  seizure  in  every  case; 
yet  such  would  be  the  effect  of  upholding  the  contention 
for  the  plaintiffs  in  error.  If  it  be  true  that  in  a  case  like 
this  the  plaintiff  must  give  bond,  as  provided  by  the 
eighth  section,  in  order  to  have  actual  seizure,  and  in  order 
to  make  a  valid  levy,  then  gross  injustice  would  result,  (1) 
to  the  poor  man  who  may  hot  be  able  to  give  the  bond, 
and  yet  be  entitled  to  this  remedy,  and  (2)  to  many  large 
industries  conducted  in  this  State  by  non-residents,  who, 
when  set  upon,  though  never  so  unworthily,  would  be  com- 
pelled to  turn  their  business  and  effects  over  to  the  levying 
officer.  That  the  legislature  could  have  intended  anything 
of  the  kind  is  repugnant  to  reason,  and  therefore  incon- 
ceivable. 

It  only  remains  to  respond  very  briefly  to  the  second 
question, — "If  such  a  levy  can  be  accomplished,  was  it 
effected  by  the  defendants  in  error  in  this  case  ?" 

That  such  a  levy  is  authorized  by  the  first  clause  of  said 
section  7,  which  provides  that  the  attachment  may  be 
levied  on  any  estate  of  the  defendant,  and  that  the  acts 
essential  to  the  valid  levy  of  an  attachment  are  the  same 
as  those  necessary  to  constitute  a  valid  common  law  levy 
of  an  execution,  has  been  shown  in  considering  the  first 
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proposition.  The  first  part  of  said  section  7  provides^  as 
lias  been  shown,  for  a  levy  upon  the  effects  of  the  defend- 
ant, not  in  the  hands  of  any  third  person,  but  in  his  own 
possession,  actual  or  constructive.  Having,  in  a  general 
way,  thus  provided,  the  legislature,  after  a  full  stop,  pro- 
ceeded, by  the  second  clause,  to  the  main  object  in  view, 
which  was  to  remedy  existing  evils  with  respect  to  prop- 
erty of  the  debtor  in  the  hands  of  third  persons,  debts  due 
the  debtor  by  third  persons,  and  real  estate  of  the  debtor; 
and  a  levy  as  to  these  was  provided  for  in  this  language : 
"  It  shall  be  sufficiently  levied  in  every  case,  by  a  service 
of  a  copy  of  such  attachment  on  such  persons  as  may  be 
designated  by  the  plaintiff  in  writing,  or  be  known  to  the 
officer  to  be  in  possession  of  effects  of,  or  to  be  indebted  to, 
the  defendant;  and  as  to  real  estate,  by  such  estate  being 
mentioned  and  described  by  endorsement  on  such  attach- 
ment." 

Thus  were  provided  two  modes  of  levy;  first  the  com- 
mon law  mode,  as  in  the  case  of  an  execution,  and  second, 
by  service  of  a  copy  in  the  cases  enumerated  in  the  second 
part  of  said  section  7.  It  is  obvious  from  the  context  that 
the  language  in  the  second  part  of  section  7,  "  it  shall  be 
sufficiently  levied  in  every  case,"  Ac,  refers  to  the  enumera- 
tion immediately  following,  and  not  to  cases  where  the 
debtor's  property  is  in  his  own  possession.  And  the  plain 
meaning  is,  that  in  every  case  in  which  certain  persons  are 
desi^nistted  by  the  plaintiff  in  writing,  or  are  known  to  the 
officer  to  be  in  possession  of  effects  of,  or  to  be  indebted  to, 
the  defendant,  &c.,  the  levy  may  be  made  by  the  service  of 
a  copy  of  the  attachment  as  aforesaid.  It  is  equally  clear 
that  in  this  case  the  property  was  either  actually  or  con- 
structively in  the  possession  of  the  attachment  debtor,  and 
was  levied  on  in  the  common  law  mode  as  authorized  by 
the  first  part  of  said  section  7.  Was  that  a  valid  levy  ? 
That  actual  physical  seizure  is  not,  in  this  State,  necessary 
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to  constitute  a  valid  levy,  is  a  proposition  too  well  settled 
to  need  the  citation  of  authorities.  In  2  Tucker's  Com., 
at  p.  367,  it  is  said :  "  To  constitute  an  effectual  levy  it  is 
not  essential  that  the  officer  should  make  an  actual  seizure ; 
if  he  have  the  goods  in  his  power  and  view,  this  may 
suffice ;  as  where  certain  slaves  were  in  the  presence  of  the 
oflBcer,  on  which  he  declared  that  he  levied  the  execution, 
and  thereupon  took  a  list  of  them,  but  did  not  touch  them, 
and  went  away  without  removing  them  from  the  debtor's 
custody  on  his  engaging  to  produce  them  on  the  day  of 
sale ;  this  was,  nevertheless,  deemed  a  good  levy,"— citing 
BulliWs  Eafors  v.  WinstoTiSy  1  Munf.  270,  where  it  was 
so  ruled,  and  in  the  case  of  an  execution  on  a  forfeited 
forthcoming  bond  where  the  statute  forbade  the  taking  of 
security  of  any  kind. 

In  this  case  the  offixser  went  near  enough  to  the  property 
he  undertook  to  levy  on  to  be  in  full  view  of  it  and  to 
bring  it  in  his  power.  He  was,  it  is  true,  distant  from  the 
property  some  three  hundred  yards,  but  it  was  in  full  view; 
was  not  in  the  possession  of  any  thir^  person;  no  one  was 
at  or  near  it,  nor  anyone  asserting  an  adverse  claim  thereto, 
and  the  officer  had  nothing  to  do  but  to  walk  across  an 
open  bridge  and  through  an  open  space  for  a  short  distance 
and  take  actual  possession;  which,  however,  he  did  not  do 
because  no  bond  had  been  given  authorizing  him  to  make 
actual  seizure.  Under  such  circumstances — especially  in 
consideration  of  the  bulk  and  character  of  the  property — 
it  became  as  effectually  in  the  power  and  subject  to  the 
control  of  the  officer  as  if  he  had  gone  to  and  laid  his  hand 
on  it.  In  fact,  the  only  plausible  objection  urged  is  the 
distance  of  the  officer  from  the  property  when  the  levy  was 
made.  For  reasons  already  stated,  it  is  obvious  that  this 
objection  cannot  prevail.  We  do  not  pretend  to  say  that, 
under  all  circumstances,  and  with  respect  to  all  kinds  of 
property,  whatever  its  character  and  however  situated,  a 


DORRIER  AND  ALS.  V.  MASTERS  AND  AL8.  477 

Opinion. 

valid  levy  could  be  made  at  such  a  distance  from  the 
property.  On  the  contrary,  in  numerous  instance  that  have 
occurred,  and  are  likely  to  occur  in  the  future,  such  a  levy 
would  be  wholly  invalid.  But  under  the  circumstances  of 
this  case,  the  levy  of  the  attachment  of  the  defendants  in 
error,  F.  M.  Masters  and  others,  was  a  valid  levy,  and  being, 
in  point  of  time,  the  first  attachment  levied,  is  entitled  to 
the  preference  accorded  to  it  by  the  judgment  complained 
of.  For  these  reasons,  we  are  of  opinion  there  is  no  error 
in  the  judgment  of  the  court  below,  and  the  same  must  be 
affirmed. 

HiNTON,  J.,  DISSENTED. 

Judgment  affirmed. 
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Hickman's  Ex'or  and  al.  v.  Trout  and  al. 

June  16th,  1887. 

1 .  Fraudulent  Conveyances— -^wr^^w  of  proof  , — Fraud  must  be  dearly 

proved.  Burden  of  proof  rests  on  the  alleger.  It  may  be  proved  by 
circumstances.  When  the  evidence  shows  a  prima  facie  case  of  fraud, 
the  burden  shifts  to  the  upholder  of  the  transaction  to  establish  its 
fairness.  The  grantee  must  be  proved  to  have  had  notice  of  grantor's 
fraudulent  intent. 

2.  Idem — Indicia   of  fraud, — The   usual    badges   of  fraud   are:    Gross 

inadequacy  of  price ;  no  security  taken  for  the  purchase  money ;  un- 
usual length  of  credit ;  bonds  taken  at  long  periods  ;  conveyance  in 
payment  of  alleged  antecedent  indebtedness  of  father  to  son  residing 
together ;  threats  and  pendency  of  suits  ;  concealment  of  the  transac- 
tion ;  keeping  the  deed  unacknowledged  and  unrecorded  for  consider- 
able time  ;  grantor  remaining  in  possession  as  before  the  conveyance. 
Any  of  these  facts  may  make  a  case  of  prima  facie  fraud,  calling  on 
the  parties  for  explanation. 

3.  Idem — Cc^e  at  bar. — Whereto  these  indicia  are  added  the  absence  of 

itemized  accounts,  vouchers,  &c.,  contradictions  in  testimony  of 
grantor  and  grantee,  the  want  of  means  in  grantee  to  create  the 
alleged  indebtedness  of  grantor  to  grantee,  and  the  failure  to  examine 
as  witnesses  persons  having  opportunities  to  know  the  facts  ;  these 
things  combined — 
Held  : 

To  establish  the  fraudulency  of  the  conveyance  as  to  both  grantor 
and  grantee. 

Argued  at  Stauntort.    Decided  at  Wytheville. 

Appeal  from  decree  of  circuit  court  of  Shenandoah 
county,  rendered  April  10th,  1885,  in  the  chancery  suit 
wherein  John  T.  Hickman's  executor  and  George  A.  Hupp 
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are  complainants,  and  Isaac  Trout  and  James  S.  Trout  are 
defendants.  At  the  hearing  the  circuit  court  dismissed 
the  bill  with  costs,  and  the  complainants  obtained  an 
appeal  and  supersedeas.    Opinion  states  the  case. 

WaUon  &  Walton  and  Barton  &  Boyd^  for  the  appel- 
lants. 

Williams  &  Bro.  and  H,  C.  Allen,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit,  brought  In  April,  187'3,  was  to  set 
aside  as  fraudulent  and  void,  a  deed  executed  February 
6th,  1872,  and  acknowledged  March  7th,  1873,  by  the 
grantor,  the  said  Isaac  Trout,  and  recorded  March  28th, 
1873,  and  purporting  to  convey  to  the  said  James  S.  Trout 
all  the  grantor's  real  estate  for  the  professed  consideration 
of  83fOOO,  whereof  $500  is  recited  to  have  been  paid  in 
hand,  $500  evidenced  by  bond  payable  on  demand,  and  the 
residue  evidenced  by  four  bonds,  each  for  $500,  payable  i^ 
four,  six,  eight,  and  nine  years,  respectively,  with  intere^ 
from  their  dates ;  and  also  to  enforce  upon  the  said  real 
estate  the  liens  of  two  judgments  against  the  said  Isaac 
Trout,  obtained  and  docketed  in  said  county  in  1873,  after 
the  recordation  of  said  deed ;  the  first  being  in  favor  of 
the  said  Hickman  for  $2,455.34,  with  interest  from  May  8th, 
1871,  and  $10.45  costs,  and  the  second  in  favor  of  said  Hupp 
for  $750,  with  interest  from  January  1st,  1861,  and  §^.95 
costs,  subje'ct  to  certain  credits. 

The  bill  alleged  that  said  conveyance  was  made  with 
intent  to  hinder,  delay,  and  defraud  the  complainants  and 
other  creditors  of  the  grantor,  and  that  the  grantee  was 
privy  to  such  intent;  and  the  bill  alleged  divers  circum- 
stances as  evidence  of  the  fraud  charged.    Each  of  the 
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defendants  answered  separately,  denying  the  alleged  fraud- 
ulent intent,  and  insisting  that  the  conveyance  was  made 
for  valaable  consideration  and  in  good  faith.  By  both 
sides  depositions  were  taken  constituting  a  voluminous 
record.  A  recital  of  the  evidence  would  be  impracticable 
and  useless.  However,  as  the  result  of  a  careful  examina- 
tion of  the  whole  mass,  we  are  satisfied  that  the  following 
pregnant  facts  are  well  established  and  are  decisive  of  the 
case. 

On  its  face,  the  deed  purports  to  be  executed  by  Isaac 
Trout  and  wife,  though  he  alone  signed  it;  which  may 
indicate  that,  in  the  inception  of  the  transaction,  a  convey- 
ance was  in  contemplation,  free  from  the  incumbrance  of 
dower.  The  usual  lien  for  the  deferred  payments  is  not 
reserved;  and  no  other  security  is  taken  therefor.  The 
estate  conveyed  consists  of  a  tract  of  Sixty-three  and  one- 
half  acres,  a  lot  of  five  acres,  and  a  house  and  lot  in  the 
town  of  Woodstock.  The  clear  preponderance  of  evidence 
is  that  this  real  estate  in  the  aggregate  was,  at  the  time  of 
its  conveyance,  worth,  free  from  incumbrance,  $5,500.  As 
much  as  this,  Isaac  Trout,  the  grantor,  had  been  offered; 
and  he  demanded  even  more.  The  grantor  was  seventy- 
two  years  old,  and  his  wife  only  a  few  years  younger.  The 
grantor  and  grantee  were  father  and  son ;  the  latter  being 
a  widower  without  children,  thirty-six  years  old,  engaged 
in  running  a  village  newspaper  in  Woodstock;  and  since 
1866,  boarded  himself  and  one  and  sometimes  more  of  his 
apprentices  at  his  father's  house.  He  was  possessed  of 
limited  means,  apparently  inadequate  to  pay  for  the  real 
estate  conveyed  to  him. 

Isaac  Trout  was,  at  the  time  of  this  conveyance,  and  had 
long  been,  indebted  beyond  his  means  of  paying,  and  was 
much  harrassed  with  duns  and  threatened  with  suits  by 
his  creditors,  and  only  kept  them  oflp  by  promising,  from 
time  to  time,  to  sell  his  property  and  pay  his  debts;  and 
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these  circumstances  were  known  to  his  son  and  grantee. 
One  witness  (Dr.  Irwin)  testified  that  he  had  made  Isaac 
Trout,  the  grantor,  a  standing  oflfer  of  $4,000  for  the  sixty- 
three  and  a  half  acres  alone  from  1866  till  the  fall  of  1872. 

The  deed  in  question,  made  February  5th,  1872,  was  only 
acknowledged  the  seventh  of  March,  1873,  and  then  before 
Justice  Gray  bill,  a  near  relative  of  the  parties,  who  was 
told,  as  he  testifies,  "in  a  careless  sort  of  way,''  "to  keep 
the  matter  private."  No  apparent  change  in  the  possession 
of  the  property  took  place  after  the  execution  of  the  deed. 
Witnesses  depose  that  after  its  execution  the  grantee  at- 
tended to  this  property  as  still  being  his  father's,  and  as 
late  as  the  fall  of  1872  spoke  of  his  father's  unwillingness 
to  trade  any  part  of  the  sixty-three  and  a  half  acre  tract 
for  part  of  the  witness'-  land,  but  said  he  desired  to  sell 
one  hundred  fine  trees  oflf  it.  Isaac  Trout,  being  old  and 
in  feeble  health,  did  not  attend  to  his  outdoor  business, 
and  his  son,  the  said  James  S.  Trout,  attended  to  the  farm 
and  had  the  fences  and  the  house  in  town  repaired. 

In  March,  1873,  the  complainants  placed  their  claims  in 
the  hand  of  attorneys,  who  instituted  actions  thereon.  On 
the  twenty-fifth  of  March,  1873,  the  counsel  for  the  Trouts 
informed  those  attorneys,  by  letter,  that  Isaac  Trout  had 
sold  his  real  estate  to  his  son,  and  that  if  pressed,  the 
matter  must  ber  settled  by  law.  On  the  twenty-eighth  of 
March,  1873,  the  deed  was  recorded.  "By  direction,"  a 
lawyer  named  McKay  had  written  several  deeds  for  the 
separate  pieces  of  property.  But,  "under  the  advice  of  a 
lawyer,'^  James  S.  Trout  deposed  that  he  (James),  in  order 
to  avoid  the  stamp  tax,  wrote  the  deed  in  question  incor- 
porating the  several  deeds  in  one.  Neither  of  these  lawyers 
deposed  in  the  case.  James  S.  Trout  himself  had  studied 
the  law  and  had  practiced  awhile. 

On  the  important  question  of  the  payment  of  the  alleged 
consideration  of  $3,000,  the  answer  of  Isaac  Trout  sets  out 
Vol.  Lxxxiir— 61 
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that  at  the  time  of  his  sale  of  his  real  estate  to  his  son  he 
owed  his  said  son  a  considerable  sum  of  money,  and  he 
flies  with  his  answer  a  statement  thereof,  which  is  as  fol- 
lows: 

Amount  of  taxes  paid  by  J.  S.  Trout  for  I.  Trout 

from  1868  to  1872,        ....    $126  81 
Amount  paid  for  hire  of  hands,     -  -  -      345  00 

Amount  paid  by  him  to  J.  P.  Nelson,        -  -        60  00 

Amount  paid  on  store  account  for  clothing  for 

Mr.  and  Mrs.  Isaac  Trout,  and  money  drawn 

from  the  Herald  office,  from  1866  to  1871,  425  00 

April,  1871. — Amount  paid  Williams  &  Bro.  on 

judgment  of  Mary  McIntruflF,  -  -      222  17 

April  29,  1871.— Amount  paid  on  claim  of  Clower 

&  H., 20  83 

Amount  paid  for  supplies,  pork,  beef,  flour,  etc., 

for  1871-2, 

July  3,  1874. — Amount  paid  on  Copperfleld  grant, 
July  3,  1874. — Amount  paid  Walton  &  Walton  on 

judgment  of  George  Halen,     -  -  - 

July  13,  1874. — Amount  paid  on  same, 
Amount  paid  Hottel  &  Painter  on  old  mill  acc't, 

?2,044  36 

It  will  be  observed  that  of  this  sum  of  $2,044.36  no 
itemized  accounts  are  flled,  and  no  memorandum  of  any 
settlement,  and  no  credits  are  allowed  for  board  of  grantee 
and  his  apprentices.  In  his  deposition,  which  was  taken 
November  30th,  1874,  James  S.  Trout,  in  answer  to  ques- 
tions on  cross-examination,  deposes : 

Qu.  38.  "How  much  did  your  father  owe  you  at  the  time 
of  signing  the  deed?  Give  the  amounts  and  items  and 
dates,  and  produce  all  the  evidences  of  such  indebted- 
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46 

38 

190  00 

58 

17 

100  00 

Hickman's  Ex'or  v.  Trout.  483 

Opinion. 

ness  as  you  may  have  in  your  possession  or  under  your 
control." 

Ans.  "  Money  advanced  for  taxes,  ^126.81 ;  the  tax  bills 
are  herewith  produced,  No.  1  to  No.  9,  (they  are  not  in  the 
record),  represent  the  amount  paid  before  signing  the  deed, 
and  the  9126.81  the  whole  amount  paid  for  taxes  before 
and  since;  amount  paid  for  hire  of  hands  from  1866,  $345, 
but  a  small  part  of  this  paid  since;  this  is  by  account  kept 
both  by  father  and  myself.  Amount  of  note  paid  J.  P. 
Nelson — I  don't  think  I  have  this  note.  Amount  of  money 
drawn  from  Herald  office,  and  clothing  settled  for  at  stores 
lor  Mr.  and  Mrs.  Isaac  Trout  from  1866  to  1871,  $425. 
These  accounts  are  at  Campbell,  Danner  &  Ott's,  J.  W. 
Banner's,  Danner  &  Bro.'s,  S.  A.  Banner's,  Heller  &  Bro.'s, 
Heller  &  Coff  man's,  Fravel  &  Lacey's,  Ac,  Cobb  &  McCann's, 
E.  li.  Cobb's,  and  B.  Smith's,  and  moneys  evidenced  by 
Herald  office.  Amount  paid  Williams  &  Bro.  on  Mclntruff 
judgment,  ?222.17,  April,  1871.  See  the  judgment  marked 
satisfied.  Amount  paid  Clower  &  Hockman,  ^20.83,  April 
29th,  1871,  evidenced  by  books  of  Williams  &  Bro." 

Qu.  39.  "Have  you  no  vouchers  for  the  payment  of 
moneys  from  the  Herald  office,  and  for  accounts  of  mer- 
chants showing  the  payment  of  the  same  to  or  on  account 
of  Isaac  Trout?" 

Ans.  **  These  merchants'  accounts  were  charged  to  me  in 
my  general  account,  and  moneys  furnished  from  the  Herald 
office,  both  by  myself  and  my  different  partners,  without 
vouchers,  further  than  charging  to  me  on  the  Herald 
books." 

Qu.  40.  "  Do  the  entries  either  upon  the  mercantile  books 
OP  the  Herald  books  show  other  than  charges  against  you?  " 

Ans.  "  I  think  they  sometimes  specify  for  whom." 

Qu.  41.  "Can  you  tell  the  number  of  times  they  specify 
for  whom,  and  the  amounts,  if  any  are  so  specified  in  either 
of  the  said  two  kinds  of  accounts  ?  " 
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Ans.  I  cannot  tell  how  many,  for  it  was  generally  under- 
stood that  I  supplied  everything,  both  money  and  necessa- 
ries generally  for  the  family,  for  my  father,  and  the  general 
running  account  was  kept  against  me  individually/' 

Qu.  42.  *^  Will  you  produce  your  book  in  which  you  kept 
your  entries  of  account  between  yourself  and  father  for 
examination?'' 

Ans.  "  The  only  accounts  kept  between  us,  as  in  regular 
form,  was  the  one  kept  by  my  lather  for  moneys  for  hire 
of  his  hands,  and  the  commencement  of  the  account  for 
supplies,  which  was  found  too  inconvenient  to  keep  by  him 
and  discontinued.  The  statement  of  account  between  us- 
was  taken  from  the  Herald  books  and  merchants'  accounts 
rendered  from  time  to  time,  and  the  receipts  for  moneys- 
paid  on  judgments." 

Qu.  43.  "  When  was  the  statement  of  account  to  which- 
you  referred  in  your  examination  in  chief  made  up  and 
from  what  sources  ?  " 

Ans.  "It  was  made  up  a  short  time  before  the  purchase 
of  the  land;  I  don't  know  how  long;  that  part  of  it  paid, 
before  1872.  I  made  up  my  statement  of  that  portion  of 
the  account  due  me  prior  to  the  purchase  from  a  settle- 
ment between  my  father  and  myself  some  time  prior  to- 
my  purchase,  and  that  portion  of  the  account  due  after  the 
purchase  from  the  receipts  and  judgments  and  a  statement 
of  account  kept  from  the  time  of  the  purchase." 

And  in  answer  to  question  45,  he  said:  "I  had  other 
dealings  with  my  father ;  I  was  boarding  with  him  and 
had  one  apprentice-boy  generally  with  me ;  and  furnished: 
most  of  the  supplies  for  a  short  time,  and  all  since  1866,'" 
&c. 

Qu.  48.  "You  have  spoken  of  a  settlement  having  been: 
made  between  yourself  and  your  father  some  time  prior  to- 
the  sale  of  the  land  to  you,  what  items  entered  in  that  set- 
tlement, and  what  was  the  result  of  it  ?  " 
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Ans.  "  The  items  specified  in  answer  38.  The  result  was 
a  balance  due  me  on  two  first  payments,  that  is,  of  ^500 
<5ash  in  hand  and  ^500  on  demand,  I  think ;  according  to 
my  recollection  it  amounted  to  ^1,100  and  something.  I 
forget  the  amount." 

Qu.  49.  "  Then  you  paid  no  money  down  at  the  execution 
of  the  deed?" 

Ans.  "  The  money  was  paid  down  before." 

Qu.  60.  "  How  long  before  the  date  of  the  deed  did  the 
settlement  take  place  ?  " 

Ans.  "  But  a  short  time ;  I  disremember  exactly." 

Notwithstanding  the  facts  thus  brought  out  on  his  cross- 
examination,  this  grantee-witness,  in  his  answer  to  the 
bill,  which  was  ♦sworn  to  twenty-fourth  February,  1874, 
states  that  "  the  cash  payment  of  ^500  was  bona  Jide,  and 
he  has  paid  oflF  the  first  bond  of  ^500,  payable  on  demand 
in  full ;  and  on  a  fair  settlement  and  adjustment  of  ac- 
counts between  himself  and  the  said  Isaac  Trout,  there 
will,  he  believes,  be  a  large  balance  in  this  defendant's 
favor  to  be  credited  on  the  bonds  not  yet  due,  and  that  at 
the  time  of  the  purchase  of  said  real  estate  by  this  de- 
fendant, it  was  understood  and  agreed  between  him  and 
said  Isaac  Trout  he  should  have  such  credit." 

Yet  in  his  deposition  Isaac  Trout,  on  cross-examination, 
deposes : 

Qu.  87.  " How  many  bonds  were  executed?" 

Ans.  "Six." 

Qu.  88.  "A  bond  was  then  executed  for  the  dower  pay- 
ment?" 

Ans.  "  Yes.    We  had  made  no  settlement." 

Qu.  91.  "How  long  did  you  hold  the  six  bonds  before 
you  and  James  had  a  settlement  ?" 

Ans.  "I  think  a  month  or  so;  that  is,  the  two  first 
bonds." 

Now  observe :    The  statement  of  account  which  makes 
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James  S.  Trout,  the  grantee,  the  creditor  of  Isaac  Trout, 
the  grantor,  in  the  sum  of  $2,044.36,  was  sworn  to  by  Isaac 
Trout  before  J.  H.  Graybill,  J.  P.,  on  the  first  of  Decem- 
ber, 1874,  and,  as  stated  and  sworn  to,  was  filed  with  and 
as  part  of  the  answer  of  said  Isaac  Trout  as  above  stated. 
That  account,  as  we  have  shown,  is  not  itemized.  Does 
James  S.  Trout,  in  his  aforesaid  answer  to  question  38,  or 
in  any  other  way,  explain  it  with  the  least  degree  of  satis- 
faction? Taking  it  that  the  items  are  stated  in  the  order 
in  which  the  transactions  occurred,  it  clearly  appears 
therefrom  that  only  a  comparatively  small  portion  of  it 
is  subsequent  to  the  date  of  the  deed.  Or,  to  state  it  dif- 
ferently, the  first  item,  any  part  of  which  can,  from  the 
account  as  stated,  be  claimed  to  be  aftet  the  date  of  the 
deed,  which  is  February  5th,  1872,  is  the  sum  in  gross  of 
$450  for  supplies  in  "  1871-2."  How  much  of  this  charge 
was  for  supplies  furnished  after  February  5th,  1872,  the 
date  of  the  deed,  is  in  no  way  explained  by  anything  in 
the  record.  But  concede  for  the  sake  of  the  argument 
that  half  of  it,  or  $225,  was  subsequently  furnished,  and 
add  to  that  sum  the  remaining  four  charges  in  the  account, 
to-wit:  $46.33,  $190,  $58.17,  and  $100,  which,  with  the  $225, 
would  make  $619.50,  which,  subtracted  from  $2,044.36, 
would  leave  due  Jas.  S.  Trout  at  the  date  of  his  alleged 
purchase  the  sum  of  $1,424.81.  Why,  then,  did  James  S. 
Trout,  according  to  his  statement,  make  a  cash  payment  of 
$500,  and  execute  five  bonds  for  $500  each  for  the  deferred 
payments,  when,  if  his  statement  be  true,  he  only  owed 
his  father  of  the  purchase  price  of  $3,000  the  sum  of 
$1,575.19;  or,  taking  the  statement  of  Isaac  Trout  as  true,, 
why  were  "six  bonds,"  covering  the  whole  alleged  pur- 
chase price,  executed  ? 

Again:  At  the  trial  of  an  action  between  James  S.  Trout 
and  J.  S.  Erwin,  which  involved  the  question  of  the  owner- 
ship of  this  land,  or  of  some  timber  cut  therefrom,  Judge 
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Bird  was  one  of  the  witnesses.  Judge  Bird  was  also  exam- 
ined as  a  witness  in  this  case,  and  deposed  that  at  one  of 
the  trials  "  James  S.  Trout  testified  that  he  had  paid  the 
whole  cash  payment,  ^500,  in  money;  that  he  counted  it 
out  to  his  father,  and  had  executed  his  bonds  for  the  de- 
ferred instalments ;''  and  that  at  the  same  trial  Isaac  Trout 
testified  that  "  his  son,  James,  had  paid  him  only  about 
9300  in  money  and  that  the  balance  of  the  $500  he  had 
paid  in  provisions  furnished  the  family." 

Dr.  Irwin  testified  in  this  case  that  "  James  S.  Trout  said 
that  he  had  made  a  down  payment  of  $500  in  cash  and 
executed  bonds  for  the  deferred  instalments,"  and  that 
*' Isaac  Trout  said  in  his  evidence  that  James  had  paid  him 
only  $300  or  $325  in  money  or  cash,  and  had  been  supply- 
ing the  family  with  provisions."  It  is  impossible  to  recon- 
cile these  variant  and  wholly  inconsistent  statements  with 
each  other,  or  to  make  any  honest  deductions  therefrom, 
the  base  rock  upon  which  to  erect  a  superstructure  clothed 
with  the  characteristics  of  common  honesty  and  fair  deal- 
ing. The  record  discloses  many  other  and  important  in- 
stances of  inconsistencies  and  ol  contradiction  between  the 
sworn  statements  of  the  grantor  and  grantee  equally  repul- 
sive to  all  our  ideas  of  good  faith  and  fair  dealing. 

The  record  also  contains  evidence  that  money  obtained 
by  James  S.  Trout  from  the  sale  of  timber  and  crops  from 
this  land  before  his  purchase  was  used  to  effect  the  alleged 
payments  claimed  by  James  S.  Trout  to  have  been  made 
by  him  for  his  purchase.  But  the  record  contains  no  evi- 
dence of  itemized  accounts,  books  of  accounts,  or  receipts 
for  money  paid  by  James  S.  for  Isaac  Trout.  Nor  is  thete 
any  attempt  to  separate  and  distinguish  those  items,  which, 
by  James  S.  Trout's  statement  in  his  aforesaid  answer  to 
question  38,  were  made  ieforCy  from  those  which  were 
made  after j  his  alleged  purchase.  By  that  account  as  set 
forth  in  that  statement,  and  attempted  to  be  proved,  as  we 
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have  seen,  the  grantee  claims  not  only  to  have  paid  the 
down  payment  of  $500,  which  in  the  deed  is  recited  as 
having  been  "  paid  cash  in  hand/'  and  the  $500  which  is 
recited  therein  as  being  evidenced  by  bond  payable  on  de  - 
mand,  but  also  to  have  arranged  the  payment  of  two  of 
the  bonds  of  $500  each,  payable  in  four  and  six  years, 
respectively,  after  the  date  of  the  deed,  or  two-thirds  of 
the  purchase  money.  This  much  he  could  not  have  owed 
according  to  the  aforesaid  facts  drawn  out  on  his  cross- 
examination.  But,  for  the  sake  of  the  argument,  grant  it; 
what  then  became  of  the  two  remaining  bonds  due  with 
interest  in  eight  and  nine  years,  respectively,  after  their 
date?  Are  they  left  for  the  complainants  whose  debts 
have  been  standing  so  long  unpaid?  Not  so.  On  the  con- 
trary, Isaac  Trout  claims  that,  by  endorsement  made  on 
said  two  bonds  on  thp  fourteenth  of  February,  1872,  he 
assigned  them  both — one  to  Henry  Trout,  his  brother,  and 
the  other  to  William  D.  Trout,  his  nephew — in  part  pay- 
ment of  debts  he  owed  them;  though  as  late  as  twenty- 
first  April,  1875,  when  his  deposition  was  taken,  he  still 
retained  these  two  bonds,  and,  for  aught  appearing  in  the 
record,  he  yet  retains  them,  and  Henry  and  William  Trout 
are  ignorant  of  the  alleged  assignment. 

Again,  there  is  no  evidence  to  show  that  the  grantee  pos- 
sessed the  means  to  create  the  debt  claimed  to  be  due  him 
from  his  father,  the  grantor.  He  sold  his  share  of  the 
newspaper  in  April,  1871.  He  was  then  in  debt  and  needed 
money,  and  endeavored  to  sell  the  bonds  given  him  for  his 
said  interest  at  a  discount.  But  none  of  this  money  is 
traced  to  the  alleged  land  purchase  in  question.  He  had 
previously  bought  all  his  father's  personal  property,  valued 
at  $150,  which  personal  effects  remained  in  unchanged 
possession.  The  grantee  with  one,  and  sometimes  more, 
of  his  apprentices  boarded  from  1866  to  1872  with  the 
grantor.    This  board,  in  the  nature  of  things,  must  have 
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been  quite  equal  to  the  alleged  indebtedness  from  grantor 
to  grantee ;  yet,  while  charges  for  that  period  for  money 
advanced  for  the  payment  of  the  grantor's  taxes  and  debts, 
and  for  supplies  generally  are  clumped  together,  without 
itemization,  against  t^e  grantor,  there  is  no  reckoning  as  to 
the  grantor's  board  account  against  the  grantee.  In  the 
family  of  the  grantor  during  this  period  lived  the  widowed 
sister  of  the  grantee;  but  neither  she,  nor  any  of  his  ap- 
prentices, nor  the  storekeepers  from  whom  he  professes  to 
have  purchased  the  supplies  for  the  grantor,  nor  the  law- 
yers to  whom  he  claimed  to  have  paid  money  for  him,  were 
examined  as  witnesses;  but  without  proper  vouchers,  re- 
ceipts, itemized  accounts,  and  books  of  entry,  the  grantee 
undertakes,  with  such  help  as  he  could  obtain  from  his 
aged  father,  the  grantor,  whose  vague  recollection  is  appa- 
rent from  the  inconsistencies  in  his  statements,  to  establish 
the  fact  that  he,  in  good  faith,  paid  and  was  entitled  to 
credit  for  the  $2,044.36  as  set  forth  in  the  statement  filed 
with  the  answer  of  his  co-defendant,  the  grantor,  Isaac 
Trout,  which  statement  was  not  sworn  to  until  December 
Ist,  1874. 

Not  until  the  tenth  of  April,  1885,  did  this  cause  come 
on  for  final  hearing.  Then  both  plaintiflfs  and  defendants, 
by  their  counsel,  having  in  open  court  waived  an  issue,  and 
the  issue  being  thus  dispensed  with,  the  circuit  court 
decreed  that  the  complainants'  bill  be  dismissed,  with 
costs  to  the  defendants.  From  that  decree  the  complain- 
ants obtained  an  appeal  and  supersedeas. 

After  careful  consideration  of  the  facts  established  by  the 
proof  contained  in  the  record,  we  are  unable  to  come  to  any 
conclusion  other  than  that  the  deed  whereby  Isaac  Trout 
conveyed  his  real  estate  to  his  son,  James  S.  Trout,  for  the 
pretended  consideration  of  $3,000  was  made  with  the  intent 
to  hinder,  delay  and  defraud  the  appellants  and  other 
•creditors  of  Isaac  Trout.  We  have  arrived  at  this  con- 
VoL.  IiXXxiii—62 
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elusion  only  after  a  painstaking  investigation,  keeping  in 
view  that  the  presumption  is  always  in  favor  of  innocence^ 
and  that  the  courts  should  be  far  from  leaning  to  the  con- 
clusion of  fraud,  and  keeping  also  in  view  the  principle 
that  fraud  must  be  distinctly  alleged  and  clearly  proved 
as  alleged.  The  facts  constituting  the  fraud  must  be  clealy 
and  conclusively  proved.  And  the  burden  of  proof  is  on 
him  who  alleges  the  fraud. 

It  is  not,  however,  necessary,  in  order  to  ascertain  fraud, 
that  direct,  affirmative,  or  positive  proof  of  fraud  shall  be 
produced.  Concerning  the  actions  of  men,  and  especially 
when  prompted  by  the  secret,  unexpressed,  hidden  motives 
of  the  actors,  demonstration  certainly  is  not  attainable,  nor 
is  it  required.  As  is  the  case  with  respect  to  knowledge  on 
other  matters,  fraud  may  be  inferred  from  facts  that  are 
established.  It  is  enough  if  facts  be  established  from 
which  it  would  be  impossible  for  the  mind  fairly  and 
reasonably  to  conclude  anything  other  than  that  there 
must  have  been  fraud  in  the  transaction. 

"A  deduction  of  fraud,"  says  Chancellor  Kent  (2  Kent's 
Com.  484\  "may  be  made  not  only  from  deceptive  asser- 
tions and  false  representations,  which  may  be  trivial  in 
themselves,  but  may  in  a  given  case  be  often  decisive  of  a 
fraudulent  design." 

While  the  proof  of  fraud  rests  on  the  alleger,  yet  the 
burden  may  be  shifted  from  the  party  impeaching  the 
transaction  to  the  party  upholding  it;  as  where  the  evi- 
dence shows  a  prima  facie  case  of  fraud,  the  burden  of 
showing  that  the  transaction  was  fair  lies  upon  him  who 
seeks  to  uphold  it.  And  if  from  the  relations  of  the  par- 
ties, and  the  surrounding  circumstances,  a  doubt  is  thrown 
around  the  payment  in  good  faith  of  the  consideration  for 
the  conveyance  of  property,  the  grantee  must  prove  the 
payment  of  the  consideration,  or  the  existence  and  bona 
fides  of  the  debts,  if  the  conveyance  was  made  to  pay 
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debts  due  to  the  grantee.  But  to  vitiate  a  conveyance  on 
the  ground  that  it  was  made  with  intent  to  defraud  the 
grantor's  creditors,  the  grantee  must  have  had  notice  of 
the  grantor's  intent.     Garland  v.  Hives,  4  Rand.  282. 

These  principles  are  quite  familiar  and  well  settled  and 
need  no  labored  citation  of  authorities.  See  Kerr  on  F.  & 
M.,  196  et  seq.;  Bump,  on  F.  C,  36;  Johnson  v.  Wagner,  76 
Va.  689 ;  Knight  v.  Copits,  23  W.  Va.  639 ;  Martin  &  Gil- 
bert  V.  Reocroady  15  W.  Va.  512;  Herring  v.  WicJchamy  29 
Gratt.  632. 

Certain  circumstances  are  often  referred  to  as  indicia 
of  fraud,  because  they  are  usually  found  in  cases  where 
fraud  exists.  Even  a  single  one  of  them  may  be  sufficient 
to  stamp  the  transaction  as  fraudulent.  When  several  are 
found  in  the  same  transaction,  strong  and  clear  evidence  will 
be  required  of  the  upholder  of  the  transaction  to  repel  the 
conclusion  of  fraudulent  intent.  In  the  case  here,  as  has 
been  shown  in  summing  up  the  facts  established  by  the 
evidence,  quite  a  number  of  the  usual  badges  of  fraud  are 
found  grouped  together  and  left  unexplained.  These  are: 
gross  inadequacy  of  price ;  no  security  taken  for  the  purchase 
money;  unusual  length  of  credit  for  the  deferred  instal- 
ments; bonds  taken  payable  at  long  periods  when  the  pre- 
tence is  that  the  deferred  instalments  evidenced  by  them 
had  already  been  satisfied  in  the  main  by  antecedent  debts 
due  by  the  obligee  to  the  obligor ;  the  conveyance  made 
in  payment  of  alleged  indebtedness  of  father  to  son  re- 
siding together  as  members  of  one  family ;  the  indebted- 
ness and  insolvency  of  the  grantor,  and  well  known  to  the 
grantee;  the  threats  and  pendency  of  suits;  the  secrecy 
and  concealment  of  the  transaction  ;  keeping  the  deed  un- 
acknowledged and  unrecorded  for  over  a  year;  grantor 
remaining  in  possession  as  before  the  conveyance,  and 
cautioning  the  kinsman  justice,  who  took  the  acknowledg- 
ment, to  keep  the  matter  private,  and  the  relation  between 
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grantor  and  grantee.  Surely,  these  facts  make  so  strong  a 
prima  facie  case  of  fraud  as  to  put  on  the  grantee,  not 
only  in  behalf  of  common  fairness,  but  in  self -vindication, 
the  burden  of  repelling  the  conclusion  to  which  they  irre- 
sistibly lead,  that  of  fraudulent  design  by  the  grantor, 
fully  known  to  and  participated  in  by  the  grantee.  Such, 
we  say,  is  the  irresistible  influence  from  the  facts  estab- 
lished ;  and  to  repel  such  inference  there  was  need  of  the 
most  indisputable  proof  of  the  good  faith  of  the  transaction, 
and  of  the  bona  fide  existence  of  the  debts  in  satisfaction 
of  which  the  conveyance  was,  for  over  two-thirds  of  the 
alleged  consideration,  claimed  to  have  been  executed. 
Such  rebutting  evidence,  however,  the  parties  seeking  to 
uphold  the  deed,  utterly  failed  to  produce.  The  absence  of 
itemized  accounts,  vouchers,  &c.,  the  inconsistencies  and  con- 
tradictions in  the  testimony  of  the  grantor  and  the  grantee, 
the  want  of  means  in  the  grantee  to  create  the  alleged  in- 
debtedness of  the  grantor  to  him,  and  the  failure  to  examine 
as  witnesses  other  persons  who  had  ample  opportunities  of 
knowing  the  facts,  and  by  whom  the  transaction  might  in 
all  probability  have  been  upheld  if  fair — all  these  things, 
however  trivial  taken  separately,  yet,  taken  together,  they 
constitute  a  chain  of  circumstances  powerfully  increasing 
the  impression  of  fraud,  which  the  contemplation  of  the 
indicia  aforesaid  has  already  been  stauiped  on  the  mind; 
and  that  impression  becomes  so  strong  as  to  lead  necessa- 
rily to  the  conclusion  of  the  presence  of  fraud  in  the  trans- 
action. 

Finally,  it  would  really  seerii  to  the  careful  and  impar- 
tial investigator  of  the  mass  of  testimony  presented  by 
the  record  that  very  seldom  has  there  been  brought  into  a 
xjourt  for  consideration  a  case  where  fraudulent  intent  in 
the  execution  of  a  conveyance  of  property  has  been  more 
clearly  established  wholly  by  circumstantial  evidence. 
Therefore,  we  are  of  opinion  that  the  circuit  court  of 
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Shenandoah  erred  in  decreeing  that  the  complainants'  bill 
be  dismissed,  with  costs  to  the  defendants,  and  that  the 
said  decree  should  be  reversed  and  annulled,  and  such 
decree  entered  here,  declaring  said  conveyance  from  Isaac 
Trout  to  James  S.  Trout  fraudulent  and  void  as  to  the  appel- 
lants and  other  creditors  of  said  Isaac  Trout,  as  the  said 
circuit  court  should  have  entered. 

Fauntleroy,  J.,  dissenting,  said  : 

I  dissent  from  the  opinion  of  the  majority  of  the  court 
in  this  case— not  only  as  to  the  conclusion  announced,  but 
as  to  the  facts  disclosed  by  the  record.  The  bill  was  filed 
in  1873  by  John  T.  Hickman  and  George  A.  Hupp  for  the 
purpose  and  object  to  have  set  aside,  as  fraudulent,  volun- 
tary and  void,  a  certain  deed  conveying  all  the  real  estate 
of  Isaac  Trout  to  James  S.  Trout,  and  to  rescind  and  set 
aside  the  sale  of  the  personalty  of  said  Isaac  Trout  to  the 
said  James  S.  Trout,  and  to  subject  the  said  estate,  real  and 
personal,  to  the  satisfaction  of  the  judgments  and  execu- 
tions of  the  said  John  T.  Hickman  and  George  A.  Hupp 
against  the  said  Isaac  Trout.  The  bill  charges  fraud  in 
the  transaction,  and  guilty  knowledge  on  the  part  of  the 
grantee  in  the  deed,  James  S.  Trout,  of  the  intention  of 
the  grantor,  Isaac  Trout,  to  hinder,  delay  and  defraud  his 
creditors  generally,  and  the  complainants  particularly,  and 
prays  for  a  discovery  from  both  of  the  said  defendants, 
and  for  a  jury  to  try  the  issue. 

The  answers  of  Isaac  Trout,  grantor,  and  James  S.  Trout, 
grantee,  are  filed  as  of  November,  1874,  and  March,  1874, 
and  they  deny  all  fraud,  guilty  knowledge  or  intention  of 
fraud,  and  they  make  full  disclosure  responsive  to  the  bill, 
and  assert  the  bona  fides  of  the  sale  and  the  execution  and 
full  and  valuable  consideration  in  the  deed. 

Depositions  are  taken,  pro  and  eon,  and  filed  in  tha 
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cause.  £ut  no  step  is  further  taken  in  the  cause  after  1875, 
until  in  September,  1884,  when  the  death  of  the  complain- 
ant, John  T.  Hickman,  is  suggested,  and  the  cause  is  re- 
vived in  the  name  of  his  personal  representatives,  and 
continued  until  April  term,  1885,  when,  upon  the  submis- 
sion of  the  cause  to  the  court,  both  parties  waiving  a  jury, 
the  decree  was  entered  dismissing  the  bill. 

The  facts  of  the  case  as  disclosed  by  the  record  are  : 
That  Isaac  Trout,  an  aged  and  feeble  man  of  seventy-three 
years,  and  in  ill-health,  living  in  the  town  of  Woodstock, 
Ya.,  incapacitated  for  business,  and  unable  to  obtain  a 
living  for  himself  and  family,  consisting  of  himself,  his 
wife,  and  a  widowed  daughter  with  several  children,  exe- 
cuted a  deed  dated  February  5th,  1872,  acknowledged 
March  7th,  1873,  and  admitted  to  record  March  28th,  1873, 
by  which  he  sold  and  conveyed  to  his  son,  James  S.  Trout, 
his  real  property,  consisting  of  a  small  lot  with  a  dilapi- 
dated house  upon  it,  in  the  village  of  Woodstock,  a  five- 
acre  out  lot,  and  a  tract  of  sixty-three  and  a  half  acres  of 
land  near  to  or  adjoining  the  town,  for  the  consideration 
of  $3,000,  payable  $500  cash,  and  the  residue  in  instal- 
ments of  $500  each,  evidenced  by  the  bonds  of  said  James 
S.  Trout  to  the  said  Isaac  Trout  for  $500  on  demand,  with 
interest  from  date,  $500  payable  four  years  after  date,  $500 
payable  six  years  after  date,  $500  payable  eight  years  after 
date,  and  $500  payable  nine  years  after  date,  each  with 
interest  from  date,  February  5th,  1872. 

The  ^aid  Isaac  Trout  had  previously  and  by  another 
transaction  sold  his  personalty,  consisting  of  a  small  and 
indifferent  lot  of  old  household  articles,  which  mostly 
were  within  the  poor  debtor's  exemption,  for  the  price  of 
$150,  paid  by  James  S.  Trout. 

The  aforesaid  deed  and  sale  of  personalty  the  bill  charges 
to  have  been  designed  and  executed  with  intent  to  hinder, 
delay  and  defraud  the  creditors  of  the  said  Isaac  Trout, 
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and  especially  the  complainant,  Hickman,  in  the  collection 
of  their  just  debts;  and  the  petition  for  appeal  assigns 
that  the  circuit  court  erred  in  not  so  decreeing,  and  in  dis- 
missing complainants'  bill. 

The  bill  charges  fraud  and  collusion  of  fraud,  and  gross 
inadequacy  of  consideration  in  the  deed.  The  answers  are 
responsive  to  the  bill,  and  all  fraud  or  guilty  knowledge 
of  fraudulent  intent  and  inadequacy  of  consideration  are 
denied,  in  general  and  in  detail,  and  the  deed  and  trans- 
action being  legitimate  upon  their  face,  the  question  for 
this  court  is  whether,  upon  all  the  evidence  in  the  record, 
and  fair  deductions  therefrom,  the  charges  in  the  bill  are 
sustained  by  evidence  suflBlcient  to  overcome  the  pre- 
sumption of  law  in  favor  of  honesty  and  legitimacy? 
In  the  case  of  Williams  v.  Lord  &  Robinson^  &c,,  75  Va. 
400,  Burks,  J.,  delivering  the  unanimous  opinion  of  this 
court,  says:  "According  to  numerous  decisions  of  this  court, 
there  is  nothing  on  the  face  of  this,  deed  that  warrants 
the  inference  of  fraud.  There  is  no  doubt  that  the  pro- 
visions of  a  mortgage  or  deed  of  trust  may  be  of  such  a 
character  as  of  themselves  to  furnish  conclusive  evidence 
of  fraudulent  intent;  but  the  presumption  of  law  is  in 
favor  of  honesty,  and  the  court  cannot  presume  fraud 
unless  the  terms  of  the  instrument  preclude  any  other  in- 
ference." (Citing  Dance  v.  Seaman^  1 1  Gratt.  778 ;  BrocTcen- 
br  oughts  Ea^oT  v.  Brockeribrough^s  AdmWj  3 1  Gratt.  580-59 1 .) 
Mere  suspicion  of  fraud  is  not  sufficient;  the  circumstances 
of  the  case  may  consist  with  honesty  of  intention  (Bump. 
F.  C.  652,  584-5-6,  2d  edition);  and  the  case  is  one  for  the 
court  to  say  whether,  upon  all  the  evidence  and  the  pecu- 
liar circumstances  and  situation  of  the  grantor  and  the 
grantee,  any  presumption  of  fraud  is  raised,  and,  if  any, 
whether  it  be  overcome  by  weightier  counter  presumption 
of  fairness. 

The  grantee,  James  S.  Trout,  who  was  a  widower  without 
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children  or  child,  was  a  printer  and  owner  of  a  newspaper 
interest  in  Woodstock,  and  as  such  was  engaged  in  active 
and  profitable  business.  He  lived  and  boarded  with  his 
father  from  1866  to  1872,  and  (from  the  necessity  of  the 
case,  arising  from  his  father's  age,  decrepitude,  and  utter 
inability  to  derive  a  living  from  his  land,  which  was  worn, 
wasted,  and  without  fencing  or  improvements),  furnished 
the  supplies  for  the  family,  in  kind  and  in  money,  and 
in  payment  of  wages  to  servants  and  other  employees,  just 
as  they  were  needed,  from  day  to  day— in. many  instances 
the  father  and  other  members  of  the  family  resorting  to 
the  stores  in  Woodstock  for  needed  articles,  which  were 
furnished  to  them  upon  the  credit  and  account  of  James  S. 
Trout,  who,  in  addition  to  all  this,  paid  from  time  to  time, 
at  the  request  of  Isaac  Trout,  sundry  debts  to  creditors 
upon  judgments  and  claims  in  lawyers'  hands  for  collection 
against  Isaac  Trout,  and  also  taxes  upon  the  land.  It  was 
expressly  agreed  that  all  this  was  not  a  gratuity,  but  to  be 
paid  for  by  Isaac  Trout  whenever  he  could  succeed  in  sell- 
ing his  land.  This  course  of  things  went  on  for  years, 
Isaac  Trout  endeavoring  to  sell  his  land  and  pay  his  debts — 
first,  at  the  high  rates  prevailing  in  1866,  and  subsequent 
years,  and  failing  to  do  so,  even  to  the  complainant,  Hick- 
man, his  creditor,  who  refused  to  buy  the  land,  saying  that 
he  would  not  give  $35  per  acre  for  it,  as  he  had  better  land, 
better  situated,  and  with  improvements  on  it  (a  new  barn, 
&c.),  which  he  had  offered  to  sell  for  $35  per  acre,  and  could 
not  obtain  it. 

In  1871,  Isaac  Trout's  condition  was  such,  from  the 
failure  of  his  crops  for  several  years  and  inability  to  find 
tenants  for  his  land,  without  buildings  and  fencing,  and 
near  a  town,  and  wasted  and  worn  and  grown  up  in  pine 
bushes,  that  he  agreed  with  his  son,  James  S.  Trout,  to  sell 
his  lands  to  him  for  the  consideration  of  $3,000,  which^ 
though  less  than  he  had  been  asking  in  former  years,  when 
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lands  were  greatly  higher  and  more  in  demand,  was  con- 
sidered a  fair  and  full  price  for  the  property,  in  the  condi- 
tion in  which  it  was  and  had  been  for  so  many  years,  and 
subject  to  the  contingent  right  of  dower  of  Isaac  Trout's 
wife,  who  was  much  younger  than  he  and  robust  in  health, 
and  who  refused  to  unite  in  the  sale  or  to  relinquish  her 
dower.  From  the  nature  of  things,  it  was  impossible  for 
Isaac  Trout  and  his  son,  James  S.  Trout,  to  ascertain  at  the 
time  of  the  sale,  except  approximately,  the  amount  due  to 
James  for  all  his  advancements  made  for  the  support  of 
the  family  in  all  these  years ;  but,  making  a  rough  and 
partial  estimate,  they  were  fully  satisfied  that  the  lowest 
sum  which  would  be  found  due  to  James  S.  Trout,  upon 
full  and  accurate  settlement  of  accounts  between  him  and 
his  father,  would  be  enough  to  pay  so  large  a  part  of  the 
purchase  price  agreed  as  to  make  it  unnecessary  to  require 
security  from  him,  either  personal  or  a  lien  retained  upon 
the  land;  but  his  bonds  were  taken  for  the  entire  purchase 
money,  until  about  a  month  afterwards  a  partial  settle- 
ment was  had,  and  an  amount  due  James  S.  Trout  was 
found  to  warrant  the  surrender  to  him  of  his  first  two 
purchase-money  bonds  of  $500  each,  which  were  given  up 
to  him.  A  few  months  afterwards  another  and  fuller 
account  was  settled  between  Isaac  Trout  and  James, 
embracing  matters  due  at  the  time  of  sale  and  advance- 
ments made  from  time  to  time  since,  which  showed  that 
there  was  due  to  him,  in  both  settlements  altogether, 
$2,044.31  from  Isaac  Trout,  whereupon  two  more  of  his 
said  purchase  money  bonds  for  $500  each  were  given  up  to 
him,  making  in  these  two  settlements  $2,000  paid  on  the 
purchase  money,  all  of  which  save  $294.33  was  due  at  the 
time  of  sale.  The  two  remaining  bonds  of  James  S.  Trout 
for  $600  each  were  assigned,  one  to  Henry  Trout  for  money 
borrowed  from  him  by  Isaac  Trout  to  pay  to  his  creditors, 
some  of  which  was  paid  to  the  complainant,  John  T. 
Vol.  Lxxxm — 63 
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Hickman,  aad  the  other  to  his  nephew,  \Vm.  D.  Trout,  and 
fienry  Trout,  for  money  advanced.  These  bonds,  when 
they  became  due,  have  not  been  paid  because  of  the  pen- 
dency of  this  suit  to  set  the  sale  aside;  but  James  S.  Trout 
in  his  answer  states,  and  the  record  shows,  his  ability  to 
pay  them. 

Among  the  badges  of  fraud  alleged,  and  chief  amon^ 
them,  is  inadequacy  of  consideration.  It  is  well  settled 
that  to  avail  to  set  aside  a  deed,  this  badge,  when  standing- 
alone,  must  be  so  gross  as  to  be  inconsistent  with  any  other 
than  a  fraudulent  intent  in  the  bargainees;  and  that,  when 
coupled  with  other  badges,  it  must  still  be  such  as  upon 
all  the  facts  and  circumstances  developed  in  the  evidence 
to  forbid  the  belief  that  the  vendor  ever  agreed  to  sell  for 
such  a  price  in  a  bona  fide  sale,  or  except  as  a  part  of  a 
sham  sale  in  fraud  of  his  creditors.  Even  some  inadequacy 
of  price,  in  the  absence  of  fraudulent  intent,  is  not  a  suffi- 
cient ground  to  set  aside  a  deed.  Tebhs  v.  Lee^  76  Va.  744. 
Inadequacy  may  be  indicative  of  fraud,  but  may  be  re- 
butted, and  must  be  gross  and  palpable.  Southerlin  v. 
Marcliy  Price  &  Co,,  75  Va.  229.  In  this  last  mentioned 
case,  an  insolvent  grantor  conveyed  all  his  property,  and 
yet  the  deed  was  sustained. 

The  inquiry  in  the  case  in  hand  is,  was  the  price  agreed, 
^3,000,  for  the  land  subject  to  dower,  grossly  and  palpably 
inadequate,  or  was  it  inadequate  at  all  ? 

The  evidence  shows,  beyond  a  question,  that  James  S. 
Trout's  claim  against  his  father  was  bona  fide  and  most 
meritorious  withal ;  and  he  had  a  legal  and  moral  right  to 
buy  the  land,  as  alleged,  to  save  his  claim  for  advance- 
ments theretofore  made,  and  to  enable  his  father  to  pay 
his  other  creditors.  The  record  shows  that  the  complain- 
ant, John  T.  Hickman,  tried  to  do  the  same  thing,  declaring 
when  Isaac  Trout  offered  to  sell  the  land  to  him,  that  it 
was  not  worth,  and  he  would  not  give,  ?35  per  acre  for  it; 
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and  then,  in  1872,  after  he  had  been  told  by  Isaac  Trout 
that  it  had  been  sold  to  James  S.  Trout,  offering  Isaac 
Trout  $50  an  acre  for  it  to  save  his  debt. 

Three  other  witnesses — Dr.  J.  S.  Irwin,  Mark  Bird,  and 
C.  Lichliter — are  introduced  to  testify  to  the  inadequacy 
of  the  purchase  price  of  the  land.  They  all  testify  to  their 
conjectural  estimate  of  the  land,  with  clear  title,  free 
from  dower.  The  record  shows  that  Dr.  J.  S.  Irwin  was 
the  owner  of  a  saw-mill  to  which  James  S.  Trout  hauled 
some  logs  cut  from  the  land  he  bought  from  his  father. 
Dr.  J.  S.  Irwin  had  a  debt  against  Isaac  Trout,  and  he  held 
on  to  the  logs,  or  lumber  cut  from  them,  on  the  ground 
that  the  logs  and  the  land  did  not  belong  to  James  S. 
Trout,  but  were  the  property,  of  Isaac  Trout.  James  S. 
Trout  sued  Irwin ;  and  upon  the  trial  Irwin  and  his  coun- 
sel, Mark  Bird,  raised  the  question  and  set  up  the  defense 
of  the  validity  of  the  sale  of  the  land  to  James  S.  Trout  by 
Isaac  Trout;  and,  upon  this  very  issue,  upon  the  verdict  of 
a  jury  of  the  vicinage,  well  acquainted  with  the  value  of 
the  land,  and  all  the  parties  and  witnesses,  the  court  ren- 
dered judgment  against  Irwin  and  for  James  S.  Trout. 

Sixty-three  and  one-half  acres  of  land,  at  $35  per  acre, 
(which  John  T.  Hickman  himself  said  it  was  not  nearly 
worth),  would  be  $2,222.50.  The  house  in  town  was  not 
worth  so  much  as  $1,000,  with  a  title  free  from  dower, 
according  to  the  testimony  of  J.  H.  Grabill,  and  the  fact 
that  the  Wright  property  adjoining  it,  a  much  larger  lot 
and  in  every  way  more  valuable  and  desirable  property, 
liad  sold  for  less  than  that  sum. 

The  witness,  V.  Neeb,  who  is  a  farmer  and  owner  of  land 
adjoining  the  Trout  land,  says,  that  if  the  tract  contains 
sixty-five  acres,  it  is  worth  $3,000 ;  and  the  town  lot  of  five 
acres  is  worth  $350;  but  these  estimates  are  free  from 
clower.  Neeb  and  Lichliter  would  not  have  bought  it  at 
any  price  subject  to  dower. 
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According  to  these  witnesses,  Neeb  and  Grabill,  who  are 
the  best  informed  and  most  disinterested  witnesses  who 
testify  in  the  case  as  to  the  value  of  the  property,  $4,38(> 
was  a  fair  and  full  price  for  the  entire  property  free  from 
dower.  From  this,  deduct  $1,380,  say  thirty  per  cent.,  for 
dower,  and  it  leaves  $3,000 — the  price  agreed  for  the  land 
by  the  sale  from  Isaac  Trout  to  James  S.  Trout.  Amon^ 
the  badges  of  fraud  alleged,  in  the  petition  for  appeal,  to 
exist,  are  the  length  of  time  the  bonds  of  the  purchaser 
were  given  to  run ;  the  retention  of  possession  of  the  prop  - 
erty  sold  by  the  grantor ;  and  the  delay  in  the  acknowledg- 
ment and  recording  of  the  deed. 

The  right  to  give  long  credits  in  the  sale  of  property 
belongs  to  the^^^  disponendi  of  the  owner,  which  the  law 
respects ;  and  the  purchase-money  bonds  all  bore  interest 
from  date  of  sale — a  fact  of  import, — the  contrary  case 
being  adverted  to  in  77  Va.  827.  At  the  time  of  the  sale, 
February,  1872,  there  was  no  expectation  of  judgments;  it 
was  not  until  March  and  April,  1873,  that  the  complainanta 
sued  after  learning  of  the  sale  and  the  conveyance.  The 
delay  in  the  acknowledgment  and  recording  of  the  deed  is 
shown  to  have  been  but  a  mere  neglect  from  procrastina- 
tion, for  the  justice  was  told  of  the  deed  at  the  time  of  ita 
execution  and  requested  then,  and  time  and  again,  to  take 
the  acknowledgment  months  before  he  did  it.  The  record- 
ing of  the  deed  was  wholly  non-essential  as  between  the 
parties,  and  so  far  as  the  complainants  were  or  could  be 
affected  or  concerned ;  their  debts  were  very  old  ante-war 
claims,  and  one  of  them  a  security  debt  for  which  Isaac 
Trout  was  bound. 

Much  stress  is  laid  upon  the  alleged  badge  of  fraud  that 
the  grantor,  Isaac  Trout,  and  his  family  continued  to  live 
in  the  dwelling  in  town  after  sb  they  did  before  the  sale. 
It  is  probable,  when  he  sold  to  his  son,  that  Isaac  Trout — 
aged,  feeble,  helpless,  and  dependent  upon  the  dutiful 
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affection  of  his  son — believed  that  in  the  future,  as  in  the 
past,  they  would  all  live  together  in  the  house.  But,  if 
his  reliance  was  upon  his  son's  duty  and  devotion  to  his 
old  father,  mother  and  widowed  sister,  and  not  upon  any 
provision  in  the  agreement  of  sale,  it  is  not  a  case  of  secret 
trust.  The  existence  of  any  such  provision  is  expressly 
negatived  by  the  depositions  of  the  parties,  and  it  is  no- 
where proved.  Circumstances  which,  as  between  strangers, 
might  point  significantly  to  fraud  and  collusion  in  a  sale, 
are  explained  by  the  fact  that  they  naturally  and  properly 
obtain  between  the  parties  to  this  transaction,  and  are 
reconcilable  and  consistent  with  good  faith  and  rectitude 
in  the  sale  by  the  undisputed  fact  in  the  record  that  James 
S.  Trout,  the  purchaser,  was  a  widowed,  childless  son, 
who  had  been  for  years  making  his  home  with  his  father's 
family  and  promding  for  the  TiouseTioldy  and  "honoring 
his  father  and  mother"  as  the  heads  of  the  family,  though 
they  were  actually  dependent  upon  his  support.  Could  the 
sale  vary  this  state  of  things  and  transform  the  admirable 
duty  of  this  loving  son  into  the  serpent-tooth  of  a  ^Hhank- 
less  cMW^f 

This  as  to  the  house  in  town.  As  to  the  out-lot  and 
sixty-three  and  a  half  acre  tract  .of  land,  the  son,  first  as 
helping  his  father  and  then  as  tenant,  had  long  before  the 
sale  full  possession,  management  and  control  of  them;  so 
there  could  not  be  the  usual,  formal,  "outward  and  visible 
signs  '^  of  the  change  of  ownership  as  to  these.  Yet  the 
evidence  explicitly  shows  that  James  S.  Trout,  after  the 
sale,  made  repairs  to  the  house  in  town,  paid  the  taxes, 
and  improved  the  land  with  a  new  plank  fence,  planted 
out,  manured  and  carefully  nurtured  an  extensive  and 
thrifty  orchard  of  several  hundred  fruit  trees;  cut  and 
hauled  and  sold  the  timber  from  the  land;  and  exercised 
such  conspicuous,  open  and  notorious  acts  of  ownership  as 
to  induce  and  warrant  the  verdict  of  a  jury  that  he  was 
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the  actual  owner  and  bona  fide  purchaser  of  the  land,  in  a 
suit  to  try  that  very  issue. 

There  is  in  the  whole  record  no  material  circumstance 
in  the  case  of  which  it  may  not  be  fairly  said,  "  the  cir- 
cumstance may  consist  with  honesty  of  intention";  and  as 
to  the  most  suspicious,  there  is  such  a  conflict  of  evidence 
that  the  transaction,  so  far  as  affected  by  them,  must  stand. 
Bump,  F.  C.  562  (584  2d  ed.). 

A  comparison  of  the  facts  and  peculiar  circumstances  of 
this  case,  with  the  facts  of  the  cases  cited  and  relied  on  by- 
appellant,  in  which  fraud  was  held  to  be  proved,  {Knight 
V.  Capito,  23  W.  Va. ;  77  Va.,  827 ;  76  Va.,  589 ;  78  Va.  477,) 
shows  such  a  difference  between  those  cases  and  this,  iix 
many  essential  particulars,  and  in  their  character  as  a 
whole,  which  shows  that  if  they  were  cases  of  fraud,  this^ 
is  not. 

The  case  of  Burton  v.  MilUy  78  Va.  (3  Hansbrough),  477 
(referred  to  and  quoted  from  in  the  petition),  was  a  deed, 
of  trust  in  which  the  grantor  conveyed  all  his  property  of 
every  description,  incumbered  and  unincumbered,  without 
regard  to  the  incumbrances,  to  a  trustee  for  the  benefit  and 
enjoyment  of  the  grantor,  his  wife  and  children,  with 
the  express  stipulation  in  the  deed  that  the  trustee  should 
permit  the  grantor  to  retain  possession  and  control  of  the 
property  conveyed,  and  to  sell  and  dispose  of  any  or  all  of 
it,  and  providing  that  if  the  grantor  should  survive  hia 
wife  the  trust  should  cease  and  all  the  property  subject  of 
the  trust  should  revert  unrestrictedly  to  the  grantor.  It 
was  in  commenting  upon  this  monstrous  fraud  that  Judge 
Richardson,  delivering  the  opinion  of  this  court,  said: 
"This  is  a  remarkable  paper.  It,  in  effect,  only  secures 
the  grantor's  property  to  his  own  use  and  enjoyment.  It 
was  made  at  a  time  when  the  property  (to  say  nothing  of 
the  claim  of  Mrs.  Mill)  was  largely  incumbered  by  the 
trust  deed  of  September  27th,  1869,  to  secure  I.  P.  Johnson^ 


Hickman's  Ex'or  v.  Trout.  603 

Dissenting  Opinion. 

no  reference  to  or  provision  for  the  payment  of  which  is 
made,  although  the  use  and  control  of  the  property  con- 
veyed is  left  absolutely  to  the  will  of  the  grantor.  The 
deed  is  a  sort  of  conditional  declaration  of  insolvency." 
Such  is  not,  in  the  remotest  similitude,  the  case  under 
review.  The  sale  appears,  by  the  record,  to  be  a  bona  fide 
transaction,  and  I  am  of  opinion  that  the  decree  of  the  cir- 
cuit court  dismissing  the  bill  is  right,  and  the  same  should 
be  affirmed. 

Decree  reversed. 
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Barnett  and  als.  v.  Barnett  and  als. 

June  16th,  1887. 

1.  Equitable  Jurisdiction  and  Relief— 5Afl»»  bond— In  pari  delicto, — 

Where  one  person  executes  his  bond  to  another  to  enable  him  to  use 
it  as  a  means  of  inducing  Innocent  strangers  to  buy  certain  patent- 
rights,  the  obligor  can  obtain  against  the  bond  no  relief  in  equity — he 
being  in  pari  delicto  with  the  defendant. 

2.  Idem — Legal  defense. — In  suit  in  equity  obligor  cannot  set  up  that  he  ^ 

had  discharged  the  bond  wherein  the  judgment  sought  to  be  relieved 
against  was  founded,  that  being  a  defense  he  ought  to  have  set  up  in 
the  action  at  law. 

3.  Idem — Laches* — ^Where  the  bond  averred  to  have  been  fraudulently- 

procured  was  executed  in  1879,  and  the  suit  for  relief  against  it  was 
not  instituted  until  1885,  whilst  the  bill  gives  no  excuse  for  the  delay, 
the  plaintiff  is  precluded  from  relief  by  his  laches. 

4.  Idem — Rescission — Misrepresentation.  —  Misrepresentations  made   to 

obligor  on  former  occasions  and  for  different  purposes,  are  not  to  be 
relied  on  for  rescinding  the  contract,  not  being  part  of  the  same  trans- 
action. 
6.  Idem — Parol  evidence — Cotemporary  agreement.— Unless  there  be  fraud 
parol  evidence  is  not  competent  to  prove  that  when  obligor  executed 
the  bond  obligee  promised  not  to  sue  on  it.  Tanner  v.  Lucas,  13 
Gratt.  705. 

Appeal  from  decree  of  circuit  court  of  Montgomery 
county,  entered  May  20th,  1886,  in  a  cause  wherein  Thomas 
M.  Barnett  and  R.  C.  Kidd  were  complainants  and  John 
Wm.  Barnett  and  Samuel  C.  Barnett  wei*e  defendants. 

The  object  of  the  suit  was  to  obtain  relief  against  a 
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judgment  rendered  in  the  said  court  at  its  November 
term,  1884,  in  favor  of  the  appellee,  John  W.  Barnett, 
against  the  complainants  in  the  bill,  who  were  the  appel- 
lants here.  The  judgment  was  founded  upon  a  certain 
writing  obligatory,  executed  by  the  appellants,  a  copy  of 
which  was  exhibited  with  the  bill,  and  which  was  as  fol- 
lows : 

"We  bind  ourselves  to  pay  to  J.  W.  Barnett  twelve  hun- 
dred dollars  in  satisfactory  notes,  for  the  sale  of  territory 
in  the  counties  of  Buckingham,  Cumberland,  Fluvanna, 
Albemarle,  and  all  of  Bedford  except  the  territory  now 
sold  to  Hopkins  &  Thaxton,  one  precinct  to  P.  Cofer,  and 
about  five  farm  rights,  during  the  term  of  twelve  months, 
as  witness  our  hands  and  seals  this  third  day  of  June,  1879. 

"R.  C.  KiDD.  [Seal.] 

"Thos.  M.  Barnett.  [Seal.]'^ 

The  prayer  of  the  bill  was  that  the  enforcement  of  the 
judgment,  upon  which  an  execution  of  fi,  fa.  had  been 
sued  out,  be  enjoined;  that  the  judgment  by  proper  order 
be  vacated  and  annulled,  and  for  general  relief.  And  the 
prayer  of  the  bill  was  based  on  several  grounds. 

The  first  was  that  the  appellee,  John  W.  Barnett,  being 
the  owner  of  a  certain  patented  process  for  curing  tobacco, 
the  appellants,  in  the  early  part  of  the  year  1879,  agreed 
with  him  to  act  as  his  agents  in  selling  patent-rights,  upon 
certain  terms;  that  he  represented  this  process  to  the 
appellants  as  possessing  very  great  merit,  and  that  tobacco 
cured  thereby  was  more  salable,  and  commanded  a  njuch 
higher  price  than  the  same  quality  of  tobacco  cured  by  the 
ordinary  process;  and  that  having  thus  acted  as  agents  for 
several  months,  the  appellants,  on  the  third  of  June,  1879, 
executed  the  writing  obligatory  mentioned  in  the  bill. 
The  bill  then  alleged  that  it  was  distinctly  understood  at 
Vol.  Lxxxin — 64 
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the  time  that  the  said  writing  was  not  to  represent  a  real 
obligation,  but  that  it  was  taken  from  the  appellants  to 
serve  as  an  inducement  to  others  to  buy  patent-rights,  and 
that  after  it  was  taken  the  complainants  continued  to  act 
merely  as  agents  of  the  defendant,  John  W.  Barnett,  and 
not  otherwise. 

The  second  ground  upon  which  relief  was  prayed  was, 
that  if  the  said  writing  should  be  held  conclusive  evidence 
of  a  contract  between  the  parties,  the  contract  ought  to  be 
rescinded  and  the  judgment  founded  upon  it  annulled, 
because  the  complainants  were  induced  to  execute  it  solely 
by  reason  of  the  said  representations  as  to  the  merits  of 
the  said  patented  process,  which  representations  were  false 
and  fraudulent. 

The  bill  also  alleged  that  for  the  patent-rights  sold  by 
the  complainants  bonds  were  taken,  payable  to  the  defend- 
ant, John  W.  Barnett,  and  that  all  the  bonds  thus  taken 
were  turned  over  by  them  to  the  said  defendant,  except 
one  for  twenty  dollars,  and  three  others  aggregating  $175» 
And,  finally,  that  being  advised  that  their  remedy  was  in 
equity,  the  complainants  made  no  defense  at  law,  and 
judgment  went  against  them. 

The  said  defendant  demurred  to  the  bill,  and  alsa 
answered.  The  answer  admitted  that  the  plaintiffs  acted 
as  his  agents  prior  to  the  third  of  June,  1879,  but  averred 
that  the  transactions  between  the  parties  prior  to  that  time 
had  nothing  to  do  with  the  bond  upon  which  the  judgment 
had  been  obtained.  It  denied  that  the  complainants  un- 
dertook to  sell  the  territory  mentioned  in  the  bond  as  his 
agents,  or  that  they  acted  as  his  agents  after  the  third  of 
June,  1879.  On  the  contrary,  it  averred  that  they  "bought 
the  said  territory,  and  received  from  the  respondent  an 
absolute  deed  therefor,  which  they  still  retain ;  that  they 
have  never  offered  to  reconvey  any  part  of  the  said  terri- 
tory, and  have  sold  and  conveyed  much  of  it  to  others,  and 
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caunot  place  the  respondent  in  the  position  he  occupied 
when  the  sale  was  made  to  them/'  It  also  denied  that  the 
complainants  had  turned  over  to  the  respondent  any  of  the 
bonds  taken  for  the  territory  which  they  had  purchased, 
or  that  the  bond  upon  which  the  judgment  had  been  ob- 
tained was  not  taken  and  intended  as  a  valid  security.  On 
the  contrary,  it  averred  that  the  transaction  was  real  and 
boTia  jidSy  and  that  the  territory  mentioned  in  the  bond 
had  been  actually  conveyed  to  the  complainants,  pursuant 
to  the  contract.  It  denied  that  the  complainants  had  been 
induced  to  purchase  by  any  representations  of  the  respond- 
ent, and  averred  that  they  made  the  purchase  because, 
while  acting  as  agents  as  aforesaid,  they  had  tested  and 
ascertained  the  salableness  of  the  patent,  which  it  also 
averred  was  a  valuable  invention,  and  not  worthless,  as 
charged  in  the  bill. 

Testimony  was  taken,  and  at  the  hearing  the  bill  was 
dismissed  by  the  decree  complained  of,  and  the  plaintiffs, 
Thomas  M.  Barnett  and  R.  C.  Kidd,  obtained  an  appeal  and 
supersedeas  from  one  of  the  judges  of  this  court. 

Staples  &  Stdlivan,  for  the  appellants. 

PMegar  &  JoTiTisony  for  the  appellees. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion 
of  the  court. 

1.  Upon  the  theory  that  the  appellants  acted  merely  as 
agents  in  the  transactions  mentioned  in  the  bill,  it  is  very 
clear  that  the  suit  cannot  be  maintained.  For  if  this 
theory  be  founded  upon  fact  (and  the  bill  alleges  that  it 
is),  and  if  it  also  be  true,  as  alleged,  that  at  the  time  the 
writing  upon  which  the  judgment  is  founded  was  exe- 
cuted, the  understanding  between  the  parties  was  that  it 
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was  to  have  no  validity  as  an  obligation,  but  was  to  be 
used  merely  as  a  blind,  or,  in  the  language  of  one  of  the 
appellants  in  his  deposition,  as  **a  sham,"  by  which  to 
induce  others  to  buy  patent-rights,  then  a  palpable  fraud 
was  attempted  to  be  perpetrated  upon  innocent  strangers 
to  the  transaction,  which  cannot  be  countenanced  or  upheld 
in  a  court  of  equity.  In  such  a  case,  the  parties  being  in 
pari  delicto,  the  complainants  are  not  entitled  to  relief ; 
for  potior  est  conditio  defendentis. 

Moreover,  since  the  appellants  cannot  be  heard  to  allege 
their  own  wrong,  the  case  falls  within  the  ancient  and  well 
settled  rule  of  evidence,  which  declares  that  a  written  con- 
tract cannot  be  contradicted  or  varied  by  parol  evidence  of 
-what  occurred  between  the  parties  previously  thereto  or 
contemporaneously  therewith.  And  the  rule  is  the  same 
in  equity  as  at  common  law.  1  Greenl.  Ev.,  sec.  275;  Wat- 
son V.  Hurt,  6  Gratt,  633;  Towner  v.  Lucas^  Eafor,  13  Id. 
705.  In  the  last  mentioned  case,  the  rule  and  its  excep- 
tions were  very  clearly  stated  in  the  opinion  of  the  court, 
and  the  question  decided  was,  that,«  in  the  absence  of  fraud, 
parol  evidence  was  not  admissible  to  show  that  the  obligee 
contemporaneously  with  the  execution  of  a  bond  promised 
not  to  enforce  it  as  against  one  of  the  parties  who  exe- 
cuted it. 

2.  These  principles,  however,  are  not  controverted  by  the 
appellants  in  this  court.  In  their  petition  for  appeal  they 
chiefly  rely  on  the  ground  that  they  were  purchasers,  and 
that  the  bond  upon  which  the  judgment  is  based,  was  pro- 
cured by  the  fraudulent  misrepresentations  of  the  obligee, 
John  \V.  Barnett.  And  if  this  allegation  be  true,  then 
undoubtedly  the  case  is  within  the  jurisdiction  of  a  court 
of  equity,  there  having  been  no  defense  in  the  action  at 
law.  For  the  statute,  which  gives  to  a  defendant,  in  an 
action  on  contract,  the  right  to  file  a  plea,  alleging  fraud 
in  the  procurement  of  the  contract,  or  any  other  matter 
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which  would  entitle  him  to  relief  in  equity,  further  pro- 
vides that  if  a  defendant  entitled  to  such  plea  shall  not 
tender  it,  or  though  he  tender  it,  if  it  be  rejected  for  not 
being  offered  in  due  time,  he  shall  not  be  precluded  from 
such  relief  in  equity  as  he  would  have  been  entitled  to  if 
the  statute  had  not  been  enacted.  Code  1873,  ch.  168,  §§  5 
and  6 ;  1  Bart.  Ch.  Pr.,  p.  40. 

But  is  the  allegation  that  the  bond  was  procured  by  fraud 
sustained  by  the  proofs?  We  are  of  opinion  that  it  is  not. 
The  rule  is  that  a  misrepresentation  which  will  entitle  the 
party  misled  to  a  rescission  of  a  contract  must  have  been 
made  as  part  of  the  same  transaction.  And  the  effect  of 
the  rule,  says  a  learned  author,  is  that  the  untruth  of  a 
representation  made  to  the  party  on  some  former  occasion, 
and  for  a  different  purpose,  cannot  be  relied  on  as  a  ground 
either  for  rescinding  a  contract  or  for  maintaining  an 
action  of  deceit.    Poll.  Cont.  504. 

In  the  present  case,  it  appears  from  the  record  that  when 
the  appellee  employed  the  appellants  as  his  agents,  in  the 
early  part  of  the  year  1879,  he  furnished  them  with  a  num- 
ber of  certificates  in  writing  signed  by  various  persons 
who  had  used  his  patented  process  for  curing  tobacco,  in 
which  the  supposed  merits  of  that  process  were  set  forth 
in  strong  terms  of  commendation.  And  he  himself  repre- 
sented to  them  at  the  same  time  that  the  process  was  far 
superior  to  the  ordinary  process  theretofore  used  in  curing 
tobacco.  But  there  is  no  evidence  whatever  that  these 
representations  were  afterwards  repeated  on  the  third  of 
June,  1879,  when  the  sale  to  the  appellants  was  made  and 
the  bond  was  executed.  On  the  contrary,  the  appellants 
themselves — both  of  whom  were  examined  as  witnesses  in 
the  case — testify  that  they  were  not,  and  that  the  trade 
was  made  and  the  bond  was  executed  on  the  faith  of  repre- 
sentations made  previous  to  its  date — that  is,  while  they 
were  acting  as  agents,  and  before  a  sale  was  contemplated. 


510  Barnett  v.  Barnett. 

Opinion. 


It  is  unnecessary,  therefore,  to  decide  whether  the  alle- 
gations of  the  bill,  which  are  denied  in  the  answer,  that 
the  representations  made  by  the  appellee  were  untrue,  and 
that  the  appellants  were  misled  thereby,  are  or  are  not 
sustained  by  the  evidence.  It  is  sufficient  to  say  that  the 
contract  in  question  was  not  procured  by  those  representa- 
tions, or,  at  all  events,  that  they  were  made  in  a  different 
transaction  and  for  a  different  purpose. 

Besides,  even  if  the  charge  of  fraud  were  established,  it 
is  by  no  means  clear  that  the  appellants  would  not  be  pre- 
cluded from  relief  because  of  their  delay.  The  rule  is 
that  where  a  party  has  the  right  to  rescind  a  contract  on 
the  ground  of  fraud,  he  must  rescind  at  once  on  discover- 
ing the  fraud,  or  as  soon  thereafter  as  circumstances  will 
permit ;  for  he  is  not  bound  to  rescind,  and  any  unreason- 
able delay,  especially  if  it  be  injurious  to  the  other  party, 
will  be  regarded  as  a  waiver  of  his  right.  This  is  well 
settled.  Grymes  v.  Sanders,  93  U.  S.  55,  and  cases  cited. 
Yet  in  the  present  case  the  bill  was  not  filed  until  April, 
1885,  though  the  contract  was  made  in  June,  1879,  and  no 
explanation  is  given  in  the  bill  for  the  complainants'  delay 
in  applying  for  a  rescission  of  the  contract.  Terry  v.  Fan- 
tianey  ante,  p.  451. 

3.  It  is  also  contended  by  the  appellants  that  the  circuit 
court  erred  in  not  directing  an  issue  to  try  whether  or  not 
the  bond  had  been  discharged  according  to  its  tenor  and 
effect.  But  this  contention  is  not  supported  by  anything 
in  the  record.  The  bill  alleges  that  all  the  bonds  taken 
by  the  appellants  for  the  sales  of  patent^rights  made  by 
them,  with  certain  named  exceptions,  were  turned  over  to 
the' appellee;  but  it  is  not  alleged  that  the  bonds  so  turned 
over  were  intended  or  accepted  as  a  satisfaction  of  the 
bond,  and  the  answer  distinctly  denies  that  they  were. 
Besides,  if  the  bond  has  been  discharged,  as  now  con- 
tended, that  was  a  legal  defense,  which  could  have  been 
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raade  in  the  action  at  law,  and  cannot  now  be  set  up  in  a 
court  of  equity.  Marine  Ins.  Co.  v.  Hodgson^  7  Cranch, 
336 ;  Hudson  v.  KliTie^  9  Gratt.  379 ;  Goolshy  v.  St,  John^ 
25  Id.  146 ;  Dey  v.  Martin,  78  Va.  1. 

4.  The  only  remaining  assignment  of  error  is,  that  a  set- 
tlement of  the  partnership  accounts  between  the  parties 
ought  to  have  been  directed.  A  conclusive  answer,  how- 
ever, to  this  position  is  that  there  were  no  partnership 
accounts  to  settle.  It  is  nowhere  alleged  in  the  bill  that 
a  partnership  at  any  time  existed  between  the  parties,  and 
nothing  of  the  kind  is  established  by  the  evidence.  The 
bill,  on  the  contrary,  repeatedly  alleges  that  the  appel- 
lants in  all  the  transactions  therein  mentioned  "were  act- 
ing as  agents "  for  the  appellee,  and  the  allegation  of  a 
partnership  is  for  the  first  time  distinctly  made  in  the 
petition  for  appeal.  No  accounts  of  any  sort  are  asked  for 
in  the  bill,  and  to  have  ordered  an  account  would  have 
been  inconsistent  with  the  case  made  by  the  bill.  The 
sole  object  of  the  suit  was  to  vacate  and  annul  the  judg- 
ment, and,  as  we  have  already  seen,  the  consideration  for 
the  bond,  upon  which  the  judgment  is  founded,  was  wholly 
independent  of  and  unconnected  with  the  transactions  of 
the  appellants  as  agents.  It  is  very  clear,  therefore,  that 
the  circuit  court  did  not  err  in  not  directing  an  account  to 
be  taken,  and  that  the  decree  must  be  afttrmed. 

Decree  affirmed. 
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Norfolk  and  Western  R.  R.  Co.  v.  Cottrell. 

June  30th,  1887. 

1.  Practice  at  Common  Law— lyocess—Service^Corporalion.—lJnder 

Acts  1883-4,  p.  701,  providing  for  the  service  of  process  on  corpora- 
tions— 
Held  : 

That  service  on  any  corporation,  other  than  a  bank  of  circulation, 
may  be  on  any  agent  thereof  in  the  county  or  corporation  in 
which  he  resides,  or  in  which  the  principal  office  of  the  company 
is  located,  whatever  may  be  the  employment  of  such  agent. 

2.  Idem — Instructions, — Where  an  instruction  assumes  no  fact,  but  states 

the  law  correctly  where  a  state  of  things  made  to  depend  upon  the 
finding  the  jury  may  make  from  the  evidence,  it  is  not  obnoxious  to 
objection. 

3.  Master  and  Servant — Risks  of  employment^  Contributory  negligence. 

Servant  takes  upon  himself  all  the  risks  and  perils  incident  to  the 
employment,  and  if  he  receives  an  injury  resulting  from  those  risks 
and  perils,  or  from  his  own  negligence  as  the  proximate  cause,  the 
master  is  not  liable. 

4.  Idem — Case  at  bar, — Plaintiff,  employed  as  brakeman  by  defendant,  had 

his  hand  crushed  between  the  dead-blocks  while  coupling  cars.    He 
saw  the  cars  were  coming  too  fast  for  safe  coupling  and  signalled  them 
to  stop  ;  he  saw  they  did  not  stop  ;  but  when  they  were  near  him  he 
stepped  in  to  make  the  coupling,  and  w^  hurt. 
Held: 

When  he  saw  that  none  of  his  signals  had  been  obeyed,  it  was  his 
duty  to  stay  out,  and  it  was  negligence  in  him  to  go  in  between 
the  cars.    And  his  injury  was  the  immediaie  result  of  his  own  acL 

Error  to  judgment  of  the  hustings  court  of  the  city  of 
Roanoke^  rendered  twenty-third  June^  1886^  in  an  action  of 
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trespass  on  the  case  for  negligent  injury,  in  which  John 
Cottrell,  by,  &c.,  was  plaintiff,  and  the  Norfolk  and  Western 
Railroad  Company  was  defendant.  The  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $6,000.  The  defend- 
ant moved  to  set  aside  the  verdict  as  contrary  to  the  law 
and  the  evidence.  The  court  refused,  the  defendant  ex- 
cepted, and  the  evidence  was  certified.  At  the  trial  several 
instructions  were  given  by  the  court  on  the  plaintiff's 
motion,  against  the  defendant's  objection.  The  defendant 
again  excepted,  and  obtained  a  writ  of  error  and  superse- 
deas to  the  judgment.    Opinion  states  the  case. 

Griffin  &  Watts^  for  the  plaintiff  in  error. 

Penn  &  Cocke  and  O.  W.  &  L.  C.  Hanshrough,  for  the 
defendant  in  errqr. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  as  follows:  John  H.  Cottrell,  the  defendant 
in  error,  was  a  brakeman  on  the  road  of  the  plaintiff  in 
error  in  November,  1885,  when,  on  the  nineteenth  of  the 
said  month,  his  hand  was  mashed  off  by  being  caught 
between  two  cars.  The  circumstances  attending  this  acci- 
dent were  that,  it  being  necessary  to  couple  together  some 
cars  standing  on  the  main  track  of  the  road  and  get  them 
arranged  and  then  moved  out  of  the  way  of  the  regular 
trains  on  the  road,  one  train  being  shortly  due.  An  engi- 
neer named  Jones  was  called,  with  his  shifting  engine 
already  steamed  up  and  ready  for  work,  from  a  side  track, 
and  set  about  this  business.  The  conductor  of  the  shifting 
engine  was  present  with  his  lantern  (it  being  still  in  the 
night-time),  and  also  the  fireman,  and  the  defendant  in 
error,  Cottrell,  was  on  hand  to  do  the  coupling.  There 
were  then  five  stock  cars  among  these  standing  cars  men- 
VoL.  Lxxxiii — 65 
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tioned  above,  tliere  being  some  merchandise  cars  which 
divided  the  stock  cars,  three  standing  west  of  all  the 
others,  and  two  east  of  the  merchandise  cars,  next  to  a 
gondola  car,  which  was  at  the  east  end.  The  object  in 
view  was  to  put  these  stock  cars  together.  The  merchan- 
dise cars  were  first  removed  to  a  siding,  when,  the  engine 
returning  with  the  gondola  and  two  stock  cars,  the  con- 
ductor ordered  Cottrell  to  couple  the  two  stock  cars  to  the 
three  stock  cars  as  the  engine  closed  them  up  coming  west, 
and  he  (the  said  conductor)  assumed  the  duty  of  uncoupling 
the  two  from  the  gondola  when  the  coupling  had  been 
made  which  fastened  the  stock  cars  together.  The  engine 
came  on  with  the  moving  cars,  the  coupling  was  made  by 
Cottrell,  and  the  gondola  uncoupled,  or,  as  the  phrase  is, 
the  cars  were  cut  loose  by  the  conductor.  When  Cottrell, 
coming  close  l^o  the  conductor,  was  asked,  "How  are  you 
fixed?"  (a  phrase  which  is  said  to  mean  "Did  you  make  the 
coupling  or  not?'')  Cottrell  replied,  "I  am  ruined,"  and 
held  up  his  mashed  hand,  which  was  afterwards  cut  oflf  by 
the  surgeons,  it  being  destroyed  by  the  injury  it  had  re- 
ceived. Cottrell  sued  the  company  and  recovered  a  judg- 
ment for  ^6,000,  from  which  the  plaintiflf  in  error  applied 
for  and  obtained  a  writ  of  error  to  this  court. 

The  first  error  assigned  here  is  the  refusal  of  the  court 
below  to  dismiss  the  action  on  account  of  the  insufficiency 
in  the  return  of  the  sergeant  upon  the  original  process  in 
the  case.  The  return  is  that  it  was  executed  by  delivering 
a  copy  to  Charles  G.  Eddie,  vice-president,  at  his  office  in 
the  city  of  Roanoke,  he  being  a  resident  of  said  city  (the 
president  being  a  non-resident,  and  absent,  etc.);  also  by 
delivering  a  copy  to  Joseph  H.  Sands,  general  superintend- 
ent of  the  Norfolk  &  Western  Railroad  Company,  in  the 
city  of  Roanoke,  Virginia  (said  Sands  being  a  resident  of 
said  city),  January  16,  1886. 

Our  statute  (Acts  1883-84,  p.  701)  provides  for  service  on 
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the  president,  or  other  chief  officer;  in  his  absence,  on 
certain  named  officers,  and  if  there  are  none  such,  or  they 
are  absent,  then  "  on  any  agent  thereof,  or  on  any  person 
declared  by  the  laws  of  this  state  to  be  an  agent  of  such 
corporation '' ;  which  act  is  as  follows :  "  It  shall  be  suffi- 
cient to  serve  any  process  against  or  notice  to  a  corporation 
on  its  mayor,  rector,  president,  or  other  chief  officer,  or  in 
his  absence  from  the  county  or  corporation  in  which  he 
resides,  or  in  which  is  the  principal  office  of  the  corpora- 
tion against  or  to  which  the  process  or  notice  is,  if  it  be  a 
^ity  or  town,  on  the  president  of  the  council  or  board  of 
trustees,  or,  in  his  absence,  on  the  recorder,  or 'any  alder- 
man or  trustee;  and  if  it  be  not  a  city  or  town,  on  the 
cashier  or  treasurer,  and,  if  there  be  none  such,  or  he  be 
absent,  on  a  member  of  the  board  of  directors,  trustees,  or 
visitors.  If  the  case  be  against  a  bank  of  circulation,  and 
be  in  a  county  or  corporation  wherein  the  bank  has  a 
branch,  service  on  the  president  or  cashier  of  such  branch 
bank  shall  be  sufficient ;  and  if  the  case  be  against  some 
other  corporation,  whether  incorporated  by  the  laws  of  this 
State,  or  any  other  State  or  country,  transacting  business  in 
this  State,  on  any  agent  thereof,  or  any  person  declared  by 
the  laws  of  this  State  to  be  an  agent  of  such  corporation ; 
and,  if  there  be  no  such  agent  in  the  county  or  corporation, 
publication  of  a  copy  of  the  process  or  notice,  as  an  order 
is  published  under  the  eleventh  section  of  this  chapter, 
shall  together  be  sufficient.  Service  on  any  person  under 
this  section  shall  be  in  the  county  or  corporation  in  which 
he  resides,  or  in  which  the  principal  office  of  the  company 
is  located;  and  the  return  shall  show  this,  and  state  on 
whonoL  and  when  the  service  was,  otherwise  the  service 
shall  not  be  valid." 

The  defendant  in  this  case  was  a  railroad  company,  not 
a  town  nor  a  bank.  The  president  was  a  non-resident,  and 
absent.    The  vice-president  was  not  the  president,  nor  was 
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he  any  other  person  who  was  chief  officer  of  this  company. 
The  chief  officer  in  this  case  is  the  president.  But  the 
return  does  not  stop  with  evidence  of  service  of  a  copy  on 
this  officer.  It  proceeds,  "  to  Jos.  H.  Sands,  general  super- 
intendent,'' etc.  He  is  not  the  chief  officer  of  the  com- 
pany ;  but  does  he  not  come  within  the  general  terms  of 
the  statute  which  provides  for  service  "  on  any  agent  of 
the  corporation,"  and  do  not  these  words  include  the  vice- 
president  as  well  ?  If  such  be  not  the  chief  officer,  they 
are  agents  of  the  company.  But  it  is  earnestly  argued 
that  it  must  appear  that  these  officers,  in  the  order  named 
in  the  statute,  are  either  not  in  existence, — that  is,  that 
there  are  none  such,— or  that  they  are  absent,  before  any 
one  named  in  the  statute  subsequently  can  be  made  avail- 
able. For  example,  if  the  president  or  other  chief  officer 
is  not  absent,  then  there  is  no  authority  in  the  law  to  serve 
on  the  cashier;  and,  if  the  cashier  be  not  absent,  then 
there  is  no  authority  to  serve  on  the  treasurer;  and  that 
without  the  absence  of  all  these,  there  can  be  no  valid 
service  on  the  members  of  the  board  of  directors;  and 
unless  these  are  all  absent,  or  not  existing,  the  service  on 
an  agent  is  not  authorized. 

Whatever  may  be  the  force  of  this  reasoning  as  to  a  city 
or  town,  or  bank  of  circulation,  the  law  provides,  after 
naming  these,  as  we  have  seen,  ^*  and  if  the  case  be  against 
some  other  corporation,  whether  incorporated  by  the  laws 
of  this  State,  or  any  other  State  or  country,  transacting 
business  in  this  State, on  any  agent  thereof;"  and,  further, 
as  if  to  exclude  the  argument  that  such  and  such  an  officer 
was  not  what  the  company  called  an  agent,  it  provides^ 
"  or  any  person  declared  by  the  laws  of  this  State  to  be  an 
agent  of  such  corporation." 

While  this  statute  appears  to  be  cumbrous  in  style,  and 
somewhat  involved,  it  should  not  be  so  construed  as  ta 
render  its  provisions  inoperative,  but  so  as  to  render  the 
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legislative  intent  effectual.  It  is  obvious  from  the  terms 
of  the  statute  that  the  intent  of  the  legislature  was  to  pro- 
vide a  method  by  which  it  would  be  no  longer  difficult  to 
properly  execute  the  process  of  the  courts  upon  the  corpo- 
rations in  the  State ;  so  we  find  the  most  general  terms 
employed — "any  agent."  The  term  "agent ''  is  one  of  very 
wide  application,  and  includes  a  great  many  classes  of  per- 
sons to  which  distinctive  appellations  are  given— as  factors, 
brokers,  attorneys,  cashiers  of  banks,  clerks,  consignees, 
etc.;  indeed,  anyone  who  undertakes  to  transact  some  busi- 
ness, or  to  manage  some  affair,  for  another,  by  authority 
and  on  account  of  the  latter,  and  to  render  an  account  of 
it,  is  denominated  an  agent.  And  it  was  the  plain  legis- 
lative intent  to  smooth  away  the  very  obstructions  which 
are  sought  to  be  interposed  here  between  this  company 
and  responsibility  sought  to  be  imposed  upon  it  by  this 
suit. 

We  have  been  thus  explicit  in  the  examination  and  con- 
struction of  this  statute  because  it  must  be  recognized  as 
of  importance  that  this  statute ^shall  be  understood  by  all; 
and  we  think  it  is  plain  that  the  writ  may  be  served  on 
^'any  agent "  of  a  corporation  doing  business  in  this  State, 
and  such  service  is  valid,  whoever  may  be  the  officers  of 
such  company,  and  whatever  may  be  their  several  employ- 
ments: provided,  as  the  law  provides,  "service  on  any 
person  under  this  section  shall  be  in  the  county  or  corpo- 
ration in  which  he  resides,  or  in  which  the  principal  office 
of  the  company  is  located;  and  the  return  shall  show  this, 
and  state  on  whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid."  And  we  think  the  hust- 
ings court  of  Roanoke  city  did  not  err  in  overruling  the 
motion  to  dismiss  the  action  on  this  ground. 

The  next  assignment  of  error  is  the  action  of  the  court 
in  overruling  the  demurrer  of  the  defendant  to  the  declara- 
tion.   Upon  this  assignment  no  reliance  was  placed  in  the 
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argument  by  counsel  in  this  court,  and  we  perceive  no  error 
in  that  action  of  the  court. 

The  next  assignment  of  error  is  the  refusal  of  the  court  to 
give  certain  instructions,  ten  in  number,  which  the  court 
changed  in  some  respects,  gave  No.  4  and  No.  6  in  his  own 
handwriting,  and  instructed  the  jury  in  nine  instructions. 
No  objection  is  urged  in  the  argument  here  to  any  of  these 
instructions  except  the  eighth.  This  is  claimed  to  be  fatally 
bad;  that  it  should  have  been  divided,  and  that  it  proceeds 
upon  the  assumption  that  the  defendant  in  error  did  not 
perceive  that  his  signals  had  not  been  obeyed  just  before 
going  in  between  the  cars,  and  that  it  concludes  with  the 
assumption  that  the  cars  were  run  back  in  such  a  violent 
and  rapid  manner  as  to  confuse  and  frighten  the  defendant 
in  error.  The  instruction  is  not  obnoxious  to  either  of  these 
objections.  There  is  no  assumption  of  fact  to  be  found  in 
either  branch  of  the  instruction ;  but  the  law  is  stated,  and 
correctly  stated,  upon  a  state  of  things  in  each  case  made 
to  depend  upon  the  finding  the  jury  should  make  from  the 
evidence.  The  court  says :  "  But  if  the  jury  shall  believe 
from  the  evidence  that  the  plaintiff  made  the  signal  to 
stop  in  proper  time  for  the  train  to  be  stopped  or  reduced 
to  a  safe  speed  at  the  moment  of  coupling,''  etc.;  and,  in 
the  last  clause,  "  and  if  they  further  believe  that,  on  ac- 
count of  the  want  of  care  on  the  part  of  the  person  having 
the  management  and  control  of  the  train,  the  defendant's 
cars  were  run  together  in  such  a  violent  and  rapid  manner 
as  to  confuse  and  frighten  the  plaintiff,"  etc.  There  is  no 
assumption  of  anything  as  existing  as  a  proved  fact.  The 
existence  of  every  fact  is  properly  left  to  depend  upon  the 
finding  of  the  jury  from  the  evidence.  We  think  there  is 
no  error  in  this  instruction,  and  the  same  must  be  said  of 
them  all.  They  correctly  expound  the  law  as  applicable 
to  this  case,  and  there  is  no  error  in  this  action  of  the  court. 

The  next  assignment  of  error  is  for  the  refusal  of  the 
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court  to  set  aside  tlie  verdict  of  the  jury  in  the  case,  and 
to  grant  a  new  trial  to  the  defendant.  The  evidence  in  the 
case  shows  that  the  plaintiff  was  an  employee  of  the  defend- 
ant company ;  that  he  was  employed  as  a  brakeman,  and 
for  the  work  of  coupling  cars  about  which  he  was  engaged ; 
that,  while  he  was  a  minor,  he  was  a  full-grown  man,  and 
was  in  the  habit  of  finding  employment  himself ;  that  he 
had  been  in  the  employment  of  the  company  less  than 
three  days;  and  that  he  had  promised  to  bring  his  father's 
consent,  or  saying  what  was  equivalent  to  that — his  father 
being  cognizant  of  his  employment,  and  seeing  him  daily. 
The  risk  incident  to  coupling  cars  was  assumed  when  the 
service  was  undertaken.  Nothing  is  better  settled  than 
that  the  employee  takes  upon  himself  all  the  natural  risks 
and  perils  incident  to.  the  service;  and  this  grows  out  of 
the  contract  which  the  law  implies  from  the  engagement 
of  the  parties. 

When  a  servant  enters  upon  an  employment,  he  accepts 
the  service  subject  to  the  risks  incident  to  it.  An  employee 
who  contracts  for  the  performance  of  hazardous  duties 
assumes  such  risks  as  an  incident  to  their  discharge  from 
causes  open  and  obvious,  the  dangerous  character  of  which 
causes  he  had  opportunity  to  ascertain.  If  a  man  chooses 
to  accept  employment,  or  continue  in  it,  with  the  knowl- 
edge of  the  danger,  he  must  abide  the  consequences  so  far 
as  any  claim  against  his  employer  is  concerned.  It  is  the 
duty  of  the  company  to  exercise  all  reasonable  care,  to 
provide  and  maintain  safe,  sound,  and  suitable  machinery, 
roadway,  structures,  and  instrumentalities;  and  it  must 
not  expose  its  employees  to  risks  beyond  those  which  are 
incident  to  the  employment,  and  were  in  contemplation  at 
the  time  of  the  contract  of  service ;  and  the  employee  has 
the  right  to  presume  these  duties  have  been  performed. 

As  has  been  stated,  the  accident  in  this  case  occurred 
when  the  defendant  in  error  was  engaged  in  coupling  cars. 
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After  the  conductor  threw  the  switch  which  connected  the 
main  track  between  the  two  sections  of  the  train  or  par- 
cels of  cars,  he  signaled  the  engineer  to  go  ahead.  He  told 
the  defendant  in  error  to  hurry  up,  that  the  expected  train 
from  the  west  was  nearly  due,  and  he  wanted  to  get  these 
cars  off  of  the  main  line.  The  defendant  in  error  says 
"  the  engineer  came  ahead  according  to  the  signal  until 
about  a  car  length  or  more  from  me,  and  I  saw  he  was 
coming  too  fast  for  me  to  make  the  coupling,  and  I  gave 
him  a  signal  to  steady  up.  When  he  came  nearer,  about 
twelve  feet  from  me,  I  shut  him  off  entirely " ;  that  the 
engineer  did  not  steady  up,  and  did  not  stop ;  that  the 
engineer  was  not  in  sight,  but  the  conductor  was  in  sight 
of  both,  and  it  was  his  duty  to  pass  the  signal;  that  he 
does  not  know  whether  the  conductor  passed  the  signal  on 
or  not,  but  that  neither  of  these  signals  were  obeyed ;  that 
when  the  moving  train  which  was  coming  at  this  speed, 
too  great  to  make  the  coupling,  was  near  the  standing  cars, 
he  stepped  in  between  the  cars,  and  as  the  train  came  up 
he  caught  hold  of  the  link  of  the  moving  train  with  his 
left  hand,  and  placed  it  in  the  draw-head  of  the  standing 
car,  and  the  train  came  together  so  violently  that  his  hand 
was  caught  between  the  dead-blocks,  and  was  mashed ;  that 
he  sprang  out  then,  and  saw  the  conductor  come  from 
between  the  two  stock  cars  and  the  gondola,  wherb  he  had 
been  to  cut  them  loose;  that  the  train  never  ceased  to 
move,  although  it  may  have  ceased  a  little  after  it  struck 
the  three  cars  that  were  standing, — the  only  stopping  was 
caused  by  the  concussion  with  the  three  standing  cars; 
that  he  was  six  feet  high,  and  that  standing  by  the  cars 
that  night  the  dead-blocks  came  about  to  his  waist,  and 
that  these  cars  were  standard  cars,  and  that  he  knew  their 
shape  and  construction,  having  been  engaged  in  work  upon 
their  manufacture,  and  that  they  were  made  in  the  shops 
at  Roanoke  city. 
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It  was  proved  in  the  case  that  the  dead -blocks  were 
bumpers  placed  on  these  cars,  and  all  others,  expressly  to 
receive  the  concussion  and  the  shock  when  moving  cars 
came  in  contact  with  stationary  cars,  and  that  the  draw- 
heads  into  which  the  coupling  was  fastened  were  so  con- 
structed as  to  yield  to  pressure,  and  give  on  a  spring  when 
the  cars  came  together,  so  as  to  leave  the  shock  of  the 
collision,  whatever  it  might  Jbe,  to  the  dead  blocks,  which 
were  so  constructed  as  to  receive  this  inevitable  shock 
without  injury;,  that  while  it  was  possible  to  so  make  a 
coupling  without  bringing  the  dead-blocks  into  collision, 
yet  that  it  was  in  fact,  in  practice,  substantially  impracti- 
cable ;  that  it  could  only  be  done  by  stopping  the  moving 
cars  after  the  impingement  of  the  draw-heads  within  an 
inch  or  two;  and  it  is  proved  that  if  the  hand  of  this  de- 
fendant in  error  had  not  been  placed  between  these  dead- 
blocks  it  would  not  have  been  hurt,  while,  if  placed  be- 
tween them,  it  was  obliged  to  be  hurt,  whether  the  cars 
were  moving  very  slowly  or  too  fast.  The  dead-blocks  are 
constructed  on  the  frame  of  the  car  above  the  draw-heads, 
which  are  below,  and  attached  to  the  trucks. 

The  right  of  the  plaintiflf  to  recover  in  this  case  is  de- 
pendent •n  the  question  whether  the  defendant  was  guilty 
of  negligence.  If  the  injury  was  caused  solely  by  the 
negligence  of  the  defendant,  there  can  be  no  doubt  of  the 
plaintiff's  right  to  recover  damages  for  the  injury;  but  if 
there  was  negligence  on  the  part  of  the  plaintiff  which 
contributed  to  the  injury,  the  law  will  not  undertake  to 
apportion  the  fault.  There  can  be  no  recovery  for  an 
injury  caused  by  the  mutual  fault  of  both  parties.  The 
mere  negligence  of  the  plaintiff,  however,  would  not  dis- 
entitle him  to  recover,  unless  it  were  such  that  but  for  that 
negligence  the  misfortune  would  not  have  happened ;  nor 
if  the  defendant  might,  by  the  exercise  of  care  on  his 
part,  have  avoided  the  consequences  of  the  plaintiff's 
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negligence.  Dun  v.  Seaboard  &  Roanoke  R.  R.  Go.y  78  Va. 
661,  and  case  cited ;  Clark  v.  Richmond  &  Danville  R.  J?., 
Id.  709,  and  cited  cases ;  Darracott  v.  Chesapeake  &  Ohio 
R.  R.y  ante,  p.  288,  and  cases  there  cited. 

If  the  cars  were  moving  at  too  great  a  rate  of  speed,  and 
the  plaintiflP  could  see  it  and  knew  it,  as  he  said  he  did,  it 
was  negligence  in  him  to  go  between  the  cars  to  make  the 
coupling ;  and  if  they  were  not  moving  at  too  great  a  rate^ 
of  speed,  then  the  company  was  guilty  of  no  negligence, 
and  the  plaintiff  cannot  recover  damages  for  the  injury. 
But  it  is  a  concession  that  the  cars  were  not  moving  at  too- 
great  a  rate  of  speed ;  and  it  is  proved  that  they  came  to  a 
stand  still  when  they  came  together,  and  the  conductor 
stepped  in  and  uncoupled  them  without  difficulty.  But  it 
is  insisted  that  the  plaintiflf  signaled  the  cars  to  stop,  and 
they  failed  to  do  this,  and  that  this  was  negligence.  He, 
the  plaintiff,  says  that  when  the  train  was  within  ten  or 
twelve  feet  of  him  he  saw  it  was  coming  too  fast,  and  he 
signaled  to  stop  it;  that  it  did  not  stop,  and,  when  near  to 
him,  he  stepped  in  to  make  the  coupling,  and  was  hurt. 
If  he  saw  that  none  of  his  signals  had  been  obeyed,  it  was 
his  duty  to  stay  out,  and  it  was  negligence  for  him  to  go 
in  between  the  cars.  • 

But  it  is  clear  in  this  case  that  the  defendant  company 
was  guilty  of  no  negligence  whatever.  The  cars  were  of 
standard  make,  without  defect;  the  speed  was  suitable  and 
proper;  the  servants  employed  were  trustworthy,  and  the 
accident  which  resulted  in  the  injury  was  the  immediate 
result  of  the  plaintiff's  own  act  in  putting  his  hand  awk- 
wardly between  the  dead-blocks.  These  blocks  are,  as  their 
name  indicates,  dangerous.  They  are  to  be  avoided  in  all 
couplings,  and  are  upon  all  cars.  They  are  not  in  a  line 
with  nor  in  close  proximity  to  the  draw-heads,  but  they 
are  on  each  side  and  above  the  draw-heads,  and,  while  they 
are  dancrerous  in  themselves,  they  are  necessary  to  preserve- 
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the  life  of  the  brakeman  by  protecting  his  body  from  the 
cars,  and  they  are  a  necessary  precaution  against  danger. 
They  are  open,  obvious  and  notorious,  and  all  brakemen 
understand,  doubtless,  that  they  must  keep  their  hands 
from  between  them,  for  if  they  were  to  touch  ever  so 
geutly  the  touch  would  crush  all  that  came  between.  The 
plaintiff  distinctly  admits  that  he  knew  the  situation  of 
these  dead-blocks ;  that  their  situation,  use,  and  the  danger 
surrounding  them  were  known  to  him  is  clearly  proved. 
He  had  been  engaged  as  a  mechanic  in  their  manufacture 
in  the  shops  close  by.  The  risk  incurred  by  him  was  the 
same, — no  greater  than  that  incurred  by  all  who  undertake 
to  couple  these  cars.  The  risk  was  ordinarily  incident  to 
his  employment,  and  he  was  injured  because  he  failed  to 
take  ordinary  care  in  the  premises. 

As  was  said  by  Green,  J.,  Northern  Central  By.  Co.  v. 
Hvssony  12  Amer.  &  Eug.  R.  Cas.  241 :  "  It  is  not  claimed 
that  there  was  any  defect  in  the  road-bed,  or  the  cars,  or 
in  the  coupling  apparatus.  The  injury  was  not  the  result 
of  any*defect  in  any  of  the  appliances  furnished  by  the 
defendant.  On  the  contrary,  it  was  the  result  of  the 
manner  in  which  the  coupling  was  performed.''  This 
coupling,  under  similar  circumstances,  is  done  every  day 
with  perfect  safety  when  properly  done,  while,  as  we  have 
already  said,  there  are  no  circumstances  under  which  the 
coupling  could  be  performed,  and  the  hand  thrust  between 
the  dead-blocks,  with  safety.  "  It  is  manifestly  apparent 
from  the  entire  body  of  the  testimony,  as  from  the  plain- 
tiff's alone,  that  the  risk  under  consideration  was  one  of 
the  ordinary  risks  of  the  business  in  which  the  defendant 
in  error  was  engaged,  and  hence  there  is  no  liability 
resulting  from  it."  See  also  Patterson  v.  Pittsburg  &  C. 
R.  R.  Co.,  20  P.  F.  Smith,  p.  29;5 ;  Pittsburgh  &  C  R.  JR.  Co. 
V.  Sentmeyery  11  Norris,  276;  Baker  v.  Allegheny  Val.  R.  R. 
Co.^  14  Norris,  211;  Day  v.  Toledo,  C  S.  &  I).  R.  R.  Co.^ 
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42  Mich.  523 ;  Atchison,  T.  &  S,  F.  Ry.  Co.  v.  PlurJcett,  2 
Amer.  &  Eng.  E.  R.  Cas.  128 ;  Columhvs  &  X.  R.  R.  v.  Webb 
(opinion  of  Sutliff,  C.  J.),  12  Ohio  St.  475 ;  Sweeney  v.  Ber- 
lin&J.  E.  Co.y  101  N.  Y.  520,  524;  Patterson  R.  R.  Acci- 
dent  Law,  345,  and  cases  cited ;  Whart.  Neg.  391 ;  Thonip. 
Neg.  1019;  Marsh  v.  South  Carolina  Ry.  Co.,  56  Ga.  274- 
277. 

In  this  case  the  company,  the  plaint iflf  in  error,  appears 
to  be  entirely  without  fault  in  the  matter,  and  there  was 
no  just  ground  upon  which  the  finding  of  the  jury  could 
be  sustained.  We  are  therefore  of  opinion  that  the  hust- 
ings court  of  Roanoke  city  erred  in  its  action  in  refusing 
to  set  aside  the  verdict  of  the  jury,  and  for  that  action  the 
judgment  in  this  case  will  be  reversed  and  annulled;  and 
the  case  remanded  to  the  said  hustings  court  of  RoanokQ 
city  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 
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Coles'  Heirs  v.  Coles'  Ex'or  and  als. 

June  23rd,  1887. 

1.  Judicial  Sales — Inadequacy  of  price. — Whilst  no  test  of  adequacy  ap- 

plies to  all  cases,  and  this  court  is  averse  to  refusing  to  confirm  a  sale 
on  the  mere  ground  of  inadequacy,  yet  it  will  always  do  so  where  the 
inadequacy  is  so  gross  as  to  amount  to  a  sacrifice  of  the  property. 

2.  iDEii—Upse^  bids — Case  at  ^ar.— Ordinarily  a  sale  will  be  set  aside  and 

the  biddings  re-opened  at  any  time  before  confirmation,  upon  the  offer 
of  a  substantial  upset  bid.  In  this  case  the  upset  bid  was  improperly 
rejected. 

Appeal  from  decree  of  circuit  court  of  Roanoke  county^ 
rendered  sixth  October,  1886,  in  the^cause  of  Coles'  Execu- 
tor against  Coles' Heirs.  The  decree  rejected  the  upset 
bid  of  Cuthbert  Powell,  overruled  his  objections  to  the 
sale  of  the  land  to  J.  C.  Terry  and  J.  M.  Terry  at  $3,810  as 
a  grossly  inadequate  price,  and  confirn\ed  said  sale ;  and 
said  Powell  and  L.  C.  Powell,  his  wife,  and  Mrs,  E.  D. 
\Vithers  obtained  an  appeal  and  supersedeas.  Opiniou 
states  the  case. 

Penn  &  Cocke,  for  the  appellants. 

G.  W.  &  L.  C.  Hanshrougliy  for  the  appellee,  J.  C.  Terry. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  sequel  of  the  case  of  Terry  v.  Coles'*  Eafor  et 
als.j  reported  in  80  Va.  R.  695. 
On  the  former  appeal  the  two  questions  decided  by  the 
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court  were  :  first,  that  the  sale  which  the  circuit  court  had 
refused  to  confirm,  having  been  made  by  a  court  of  com- 
petent jurisdiction  in  a  pending  suit,  although  the  court's 
agent  was  the  executor,  was  a  judicial  sale ;  and,  second, 
tliat  the  court  had  exercised  a  sound  legal  discretion  in 
refusing  to  confirm  that  sale,  which  was  in  other  respects 
fair,  because  $6,000,  the  sum  bid,  was  proven  to  be  grossly 
inadequate. 

When  the  case  went  back,  the  same  tract  of  land  was,  on 
the  sixteenth  day  of  October,  1886,  again  exposed  to  sale 
in  separate  tracts  or  parcels,  when  two  parcels  were  cried 
out  to  I.  H.  Carrington,  three  parcels  to  J.  M.  Terry,  and 
the  other  parcels  to  J.  C.  Terry.  Subsequently,  I.  H.  Car- 
rington having  transferred  his  bids  to  J.  C.  Terry,  the 
entire  tract  was  reported  to  court  as  sold  to  J.  C.  Terry  and 
J.  M.  Terry  for  the  sum  of  $3,810.  Whereupon  and  before 
the  sale  was  confirmed  the  report  was  excepted  to  by  Mrs. 
E.  D.  Withers,  the  residuary  legatee,  because  the  executor 
had  failed  to  comply- with  that  part  of  the  advertisement 
which  said  that  the  land  would  be  offered  as  an  entire 
tract  as  well  as  in  separate  parcels,  and  because  of  the  in- 
adequacy of  the  price.  At  the  same  time  Cuthbert  Powell, 
another  of  the  appellants  and  the  husband  of  L.  C.  Powell, 
a  legatee,  filed  an  upset  bid  oi  thirty  per  cent,  advance 
upon  each  separate  tract,  and  an  advance  of  about  thirty- 
three  and  one  third  per  cent,  upon  the  entire  tract. 

The  court,  however,  rejected  the  upset  bid,  overruled  the 
exceptions  to  the  sale  and  confirmed  the  same,  and  there- 
upon Mrs.  Withers  and  Cuthbert  Powell  and  L.  C.  Powell, 
his  wife,  were  allowed  this  appeal. 

It  is  insisted,  on  behalf  of  the  appellants,  that  the  court 
ought  to  have  refused  to  confirm  the  sale,  because  the 
price  was  wholly  inadequate.  On  the  other  hand,  it  is 
argued,  and  with  equal  earnestness,  that  conceding  what  is 
denied,  that  the  price  was  inadequate,  that  it/ is  settled 
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that  mere  inadequacy  of  price  is  not  a  sufficient  ground  for 
setting  aside  a  sale;  and  in  support  of  this  contention  the 
appellees  cite  the  cases  of  Effinger  v.  Ralston^  21  Gratt.  430; 
Curtis  V.  Thompson,  29  Gratt.  477 ;  Brock  v.  Rice,  27  Gratt. 
316;  Roudabush  v.  Miller,  32  Gratt.  462. 

Now,  in  discussing  this  subject,  it  should  be  borne  in 
mind,  as  was  said  by  Staples,  J.,  in  Brock  v.  Rice,  supra, 
that  all  the  authorities  agree  that  there  is  a  wide  dis- 
tinction between  an  application  to  set  aside  a  sale  after  it 
has  been  approved  by  the  court,  and  an  application  to  with- 
hold a  confirmation.  For  a  decree  of  confirmation,  like  any 
other  judgment  of  a  court,  determines  the  rights  of  the 
parties  and  renders  the  contract,  which  up  to  that  time 
was  incomplete,  complete,  and  accordingly  we  find  it  laid 
down — as  we  would  naturally  expect  to  find  it— that  a 
judicial  sale,  after  it  has  been  confirmed  by  the  court 
which  ordered  it,  "will  not  be  set  aside  except  for  fraud, 
mistake,  surprise,  or  other  cause  for  which  equity  would 
give  like  relief  if  the  sale  had  been  made  by  the  parties  in 
interest  instead  of  by  the  court."  Berlin  v.  Melhorn,  75 
Va.  639.  But  that  before  confirmation  the  contract  is 
generally  regarded  as  incomplete  and  entirely  within  the 
control  of  the  court,  and  the  bidder  as  one  who  has  made 
a  mere  offer  of  purchase  to  the  court  through  the  medium 
of  its  agent,  the  commissioner,  which  offer  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  and  having 
regurd  to  the  interest  of  the  parties  and  the  fairness  and 
stability  of  judical  sales,  may  accept  or  reject  as  the  cir- 
cumstances of  the  particular  case  may  seem  to  demand. 

With  these  preliminary  remarks,  I  proceed  briefly  to 
review  the  cases,  in  order  to  determine  what  is  the  actual 
state  of  the  law  in  this  State  on  this  subject  at  this  time. 
I  desire  to  observe,  however,  in  passing,  that  a  motion  to 
the  court  to  refuse  a  confirmation  of  sale  because  of  a 
material  advance  in  the  shape  of  a.n  upset  bid  stands  upon 
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a  different  and  stronger  footing  than  an  application  to  the 
court  to  refuse  confirmation  for  mere  inadequacy  of  con- 
sideration, and  that  this  difference  seems  not  alTijays  to 
have  been  kept  In  view  in  the  adjudged  cases. 

In  Effinger  v.  Balston,  21  Gratt.  433,  objection  was  made 
to  the  confirmation  of  the  sale  because  of  the  inadequacy 
of  the  price,  when  it  was  decreed  that  the  sale  should 
stand  confirmed  unless  Effinger  should  file  with  the  clerk 
of  the  court  bond,  with  good  security,  in  the  penalty  of 
$16,000,  conditioned  that  at  the  next  offer  of  the  land  for 
sale  he  would  bid  fine  per  cent,  more  than  the  commis- 
sioner had  sold  the  land  for,  including  costs  of  said  sale. 
In  tills  case  Moncure,  P.,  said:  "To  induce  a  court  to  set 
aside  a  sale  fairly  made  in  pursuance  of  a  decree,  merely 
upon  the  ground  of  inadequacy  of  price,  there  ought  to  be 
a  decided  preponderance  of  evidence  of  such  inadequacy, 
even  if  it  be  conceded  that  mere  inadequacy  pf  price  is  iu 
itself  a  sufficient  ground  for  setting  aside  such  a  sale." 
Thus  intimating  that  it  was,  in  his  opinion,  doubtful 
whether  inadequacy  of  price  alone  was  a  sufficient  reason 
for  setting  aside  a  judicial  sale,  but  declining  to  decide 
that  it  was  not.  In  that  case,  however,  the  court  declared 
that  the  English  practice  of  opening  the  biddings  upon 
the  offer  of  an  upset  bid  substantially  prevailed  in  this 
State. 

In  Hudgins  v.  Lanier ^  Bro.  &  Co.,  23  Gratt.  494,  there 
was  an  upset  bid  of  $100  advance  upon  the  price  paid, 
which  the  court  held  was  not  a  sufficient  advance  to  justify 
a  resale.  But  in  that  case  Staples,  J.,  who  delivered  the 
opinion  of  the  court,  while  answering  the  objection  that 
the  court  had  erred  in  decreeing  a  sale  before  the  difficul- 
ties in  respect  to  the  title  were  removed,  said :  "The  legal 
title  can  at  any  time  be  obtained,  and  there  is  no  reason  to 
suppose  that  any  sacrifice  will  result  from  a  sale  of  the 
property  without  it.    The  whole  subject  is  under  the  con- 
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trol  of  the  circuit  court,  which  will  take  care  not  to  confirm 
a  sale  at  a  grossly  inadequate  price.^'  Thus  showing,  that 
in  his  opinion  at  least,  that  gross  inadequacy  of  price  was 
a  sufficient  ground  for  refusing  to  confirm  a  judicial  sale. 

In  Brock  v.  RicCy  27  Gratt.  815,  the  doctrine  is  announced 
that  in  judicial  sales  the  whole  proceedings  are  in  fieri 
before  confirmation.    That  the  action  of  the  court  must 

^  depend,  in  a  large  measure,  upon  the  circumstances  of  the 
'.particular  case,  and  that  the  discretion  of  the  court  must 
))e  exercised  in  the  interest  of  fairness,  prudence,  and  with 
/i  just  regard  to  the  rights  of  all  concerned.    But  in  that 

/case  no  question  of  opening  the  biddings  or  of  refusing  to. 

/  confirm  for  inadequacy  of  price  arose. 

In  Curtis  v.  Thompson^  29  Gratt.  477,  Judge  Anderson, 
with  Christian,  J.,  concurring,  said :  "  I  do  not  think  that 
mere  inadequacy  of  price  is  sufficient  ground  for  setting 
aside  a  sale  iairly  made  pursuant  to  a  decree  of  the  court." 
But  note  the  reason,  which  can  have  no  application  to  a 
case  like  the  one  in  hand,  when  no  creditor  in  a  deed  of 
trust  is  seeking  to  enforce  his  rights,  but  where  the  prop- 
erty is  being  sold  for  the  purpose  of  distributing  the  pro- 
ceeds as  far  as  possible  in  accordance  with  the  will  of  the 
testator.  He  says :  "  The  creditor  is  entitled  to  his  money 
and  to  a  sale  of  the  land  to  get  it,  according  to  contract 
And  all  that  the  debtor  can  require  is,  that  it  shall  be  sold 
for  as  much  as  it  will  bring  in  the  market.  After  his  de- 
fault he  is  not  entitled  to  hold  the  money  and  the  land 
too,  which  he  contracted  should  be  sold  to  pay  the  debt, 
because,  in  the  opinion  of  some  of  his  neighbors,  it  is 
worth  a  great  deal  more  than  the  price  at  which  it  is  cried 
out  at."  In  this  case  Judges  Staples  and  Burks,  while  con- 
carring  in  the  decree,  declared  that  they  "  were  not  pre- 
pared to  say  that  inadequacy  of  price  was  not  sufficient  to 
set  aside  a  judicial  sale."  So,  in  this  case,  in  which  Judge 
Moncure  did  not  sit,  it  is  properly  made  a  qucere  in  the. 
Vol.  Lxxxiii— 67 
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syllabus  of  the  reporter,  which  inadequacy  of  price  alone 
is  sufS.cient  to  set  aside  a  judicial  sale. 

The  next  case  is  Roudabush  v.  Miller  et  als.j  32  Gratt. 
464.  In  that  case,  Judge  Anderson,  speaking  for  the  court, 
after  saying  that  it  had  never  been  decided  how  far  the 
English  practice  had  been  adopted  in  this  Commonwealth, 
and  that  it  had  never  been  held  that  for  mere  inadequacy 
of  price  the  court  should  set  aside  the  sale,  used  this  lan- 
guage. ******* 

'^In  a  proper  case,  where  it  would  be  just  to  all  the 
parties  concerned,  this  court  may  be  understood  as  having 
sanctioned  a  practice  in  the  circuit  courts,  in  the  exercise 
of  a  sound  discretion,  of  setting  aside  a  sale  made  by 
commissioners  under  a  decree,  and  reopening  the  biddings, 
upon  the  oflfer  of  an  advanced  bid  of  sufficient  amount, 
deposited  or  well  secured;  and  to  that  extent  the  former 
English  practice  has  been  allowed  in  this  State." 

Berlin  v.  Melliorn,  75  Va.  642,  was  the  case  of  an  upset 
bid  made  hy  a  defaulting  purchaser  at  the  same  term,  but 
after  the  confirmation  of  the  sale.  In  this  case  it  was  not 
even  alleged  the  price  paid  by  Berlin  was  inadequate,  and 
the  court  held  that  the  mere  oflfer  of  a  larger  price  by  such 
a  purchaser  was  not  a  good  cause  for  setting  aside  the  sale. 

In  the  next  case  (Hansucker  et  als.  v.  WaZker  et  als.y  76 
Va.  753)  the  court  held  that  the  sale  ought  to  have  been 
set  aside  for  inadequacy  of  price  and  a  resale  ordered.  In 
that  case  there  was  an  upset  bid  of  ten  per  cent,  made  by 
a  responsible  party,  but  the  court  seems  to  have  attached 
no  importance  to  that  circumstance.  And  the  opinion, 
after  showing  that  the  price  oflFered  was  inadequate,  and 
barely  adverting  to  the  fact  that  there  was  an  upset  bid, 
proceeds :  "  It  is  impossible  to  resist  the  conclusion  that 
the  property  was  sold  at  a  grossly  inadequate  price,  and 
that  a  resale  is  necessary  in  justice  to  the  rights  of  the 
debtor  and  the  junior  creditors."     76  Va.  R.  755. 
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In  LangyheTj  Trusteey  v.  Patterson  and  Bashy  77  Va.  R. 
473,  the  court  held  that  it  was  error  for  the  circuit  court  to 
set  aside  its  decree  of  confirmation  upon  the  mere  offer  of 
an  advance  bid  of  ten  per  cent.,  without  notice  to  the  pur- 
chaser or  any  of  the  parties  to  the  suit,  and  without  even 
a  suggestion  that  the  price  for  which  the  land  sold  was 
inadequate. 

From  this  review  of  the  cases,  taken  in  connection  with 
the  resolution  of  this  court  in  this  case  on  the  former 
appeal,  we  think  it  may  be  seen  that  while  no  test  of 
adequacy  can  be  found  which  will  apply  to  all  cases,  and 
while  it  is  apparent  that  this  court  is  averse  to  refusing  a 
confirmation  of  a  sale  merely  on  the  ground  of  inadequacy 
of  price,  yet  that  it  will  always  do  so  where  the  inade- 
quacy is  so  gross  that  a  confirmation  of  the  sale  will  result 
in  a  sacrifice  of  the  property.  And  w^  think  it  equally 
clear  that  it  will  ordinarily  set  aside  the  sale  and  open  the 
biddings,  at  any  time  before  confirmation,  upon  the  offer 
of  a  substantial  upset  bid. 

These  principles  are  decisive  of  this  case;  for  waiving 
all  questions  as  to  the'  adequacy  or  inadequacy  of  the  price 
bid,  it  is  perfectly  clear  that  the  offer  of  so  large  an  advance 
bid  as  thirty  per  cent,  at  the  price  for  which  the  land  sold 
made  a  resale  necessary  in  justice  to  Mrs.  Powell  and  Mrs. 
Withers,  whose  legacies  will  otherwise  be  entirely  lost  to 
them. 

It  is  suggested,  however,  that  it  nowhere  appears  in  the 
record  that  any  money  was  actually  tendered  to  the  court 
for  the  cash  payment,  and  that  no  bonds,  with  security, 
were  offered  for  the  deferred  payments.  But  to  this  ob- 
jection we  attach  but  slight  importance.  It  was  not  made 
in  the  court  below,  and  it  comes  too  late  now.  Had  it  been 
made  there,  it  would  doubtless  have  been  at  once  removed 
by  the  actual  production  in  court  of  the  bonds  for  the 
deferred  payments  and  the  money  for  the  cash  payment. 
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The  court  below  evidently  regarded  this  as  a  bona  fide 
offer  of  an  upset  bid,  which  it  refused  to  entertain,  and  it 
should  be  so  treated  upon  this  appeal. 

Upon  the  whole,  we  think  it  clear  that  the  property  was 
not  sold  for  anything  like  its  value;  but  without  deciding' 
that  the  inadequacy  was  sufla.cient  to  justify  a  resale  on 
that  ground,  we  do  decide  that  the  court  erred  in  not  accept- 
ing the  upset  bid,  and  that  for  that  error  the 'decree  must 
be  reversed  and  the  cause  remanded  in  order  that  a  resale- 
may  be  had. 

Decree  reversed. 
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Hamilton  and  al.  v.  McConkey's  Adm'b  and  als. 

June  23d,  1887. 

1.  Execution— 5/iy  ordinance— Receipt— Presumption.— K  fi.  fa.  xssM^di 

April  28th,  1881,  cannot  be  presumed  to  have  gone  into  the  sheriff's 
hands  on  or  before  April  30th,  1861,  the  date  of  the  stay  ordinance,  in 
the  absence  of  endorsement  as  to  date  of  its  receipt  by  sheriff,  and 
of  proof  of  such  date. 

2.  Idem — Omnia  presumuntur  recte  acta  fuisse. — Where  such  writ  is  re- 

turned **Not  levied  by  reason  of  the  stay  law,'*  it  will  be  presumed,  in 
the  absence  of  an  endorsement  or  proof  of  the  date  of  its  receipt  by 
the  sheriff,  that  it  went  into  his  hands  after  April  30th,  1861,  in  which 
case  such  return  was  valid. 

3.  \T>^yL— Sufficient  retum.-~\Jnder  Code  1860,  ch.  186,  ?  13,  it  is  required 

that  the  officer  shall  return  upon  a  writ  of  f.fa.  "whether  the  money 
is  or  cannot  be  made.^^  A  return  of  "Not  levied  by  reason  of  the 
stay  law"  is  a  return  substantially  that  the  money  ^^  cannot  be  made. ^^ 

4.  Xn^yi.— Return— Statute  of  limitations.— Under  Code  1860,  ch.  186,  §  12, 

the  limitation  within  which  an  alias  execution  may  be  issued  is  twenty 
years,  where  there  is  "a  return  of  an  officer"  ;  and  whether  such  re- 
turn be  true  or  false,  sufficient  or  insufficient,  is  not  a  question  which 
can  arise  under  said  section. 

Appeal  from  decree  of  circuit  court  of  Montgomery 
<50unty,  rendered  at  its  November  term,  1885,  in  a  chancery 
cause  wherein  the  Montgomery  White  Sulphur  Springs 
Company  is  complainant,  and  George  W.  Fogg,  adminis- 
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trator  of  Samuel  McConkey,  deceased,  and  others  are  de- 
fendants. The  decree  being  adverse  to  Robert  Hamilton 
and  Edward  Graham,  they  appealed.  Opinion  states  the 
case. 

JS.  C.  Burks,  for  the  appellant. 

PTilegar  &  Johnson,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  a  creditors'  suit  an  account  was  ordered,  taken,  and  re- 
ported of  lands,  liens,  and  rents.  Among  the  debts  reported 
as  liens  are  two  judgments  jointly  in  behalf  of  the  appel- 
lants, Robert  A.  Hamilton  and  Edward  Graham,  against 
the  appellees,  one  of  which,  marked  "  No.  5,"  Is  for  J339.02 
principal,  $463.48  interest,  and  $4.33  costs,  as  of  the  twenty- 
sixth  day  of  April,  1884.  And  the  other,  marked  "  No.  6,'^ 
is  for  $325.85  principal,  $459.01  interest,  and  $4.33  costs,  as 
of  the  same  day.  Both  judgments  were  rendered  April 
28,  1861.  On  judgment  No.  5,  one  writ  of  fieri  facias 
issued  April  28, 1861,  and  was  returned  "Not  levied  by  rea- 
son of  the  stay  law,"  and  other  executions  issued  thereoa 
afterwards.  On  judgment  No.  6  a  writ  of  fieri  facias  issued 
April  28,  1861,  and  was  returned  "Not  levied  by  reason  of 
the  stay  law."  No  other  execution  issued  on  this  judgment. 
These  two  judgments  being  allowed  and  reported  by  the 
commissioner  as  liens,  the  appellees  excepted,  "because 
the  same  are  barred  by  the  statute  of  limitations." 

In  the  decree  complained  of  and  appealed  from,  the  cir- 
cuit court  held  judgment  No.  6  to  be  barred  by  the  statute 
of  limitations,  and  decreed  that  the  exception  be  sustained, 
and  the  said  judgment  be  stricken  from  the  list  of  liens,, 
reserving  its  decision  as  to  the  question  arising  under  the  ex- 
ception to  judgment  No.  5,  whereon  the  appellants  appealed* 
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By  section  12  of  chapter  186  of  the  Code  1860,  it  is  pro- 
vided that,  "  on  a  judgment,  execution  may  issue  within  a 
year,  and  a  scire  facias  or  action  may  be  brought  within 
ten  years  after  the  date  of  the  judgment ;  and,  when  exe- 
cution issues  within  the  year,  other  executions  may  be 
issued,  or  a  scire  facias  or  action  maybe  brought  within 
ten  years  from  the  return-day  of  an  execution  on  which 
there  is  no  return  by  an  officer,  or  within  twenty  years 
from  the  return- day  of  an  execution  on  which  there  is  such 
return." 

If  the  period  of  limitation  which  barred  the  right  of 
action  on  this  judgment  was  ten  years,  then  the  same  was 
barred;  but  if  this  period  was  twenty  years,  it  was  not 
barred,  as  by  statute  the  time  between  the  seventeenth  day 
of  April,  1^61,  and  the  first  day  of  January,  1869,  is  not 
counted  in  ascertaining  this  period.  The  execution  has 
upon  it  the  return  of  an  officer,  as  has  been  said,  but  |iie 
circuit  court  of  Montgomery  held  that  return  to  be  an 
insufficient  return^  and  therefore  no  return;  and  that, 
there  being  then  no  legal  return,  the  period  of  limitation 
was  ten  years,  and  the  debt  was  barred.  The  ground  of 
this  decision  is  that,  under  the  stay  ordinance  in  force 
in  April,  1861,  it  was  provided  by  the  first  section  that  no 
execution  should  issue  in  such  a  case;  and  by  the  second 
section  provided  :  "  Where  such  executions  have  issued, 
and  are  now  in  the  hands  of  officers,  whether  levied  or  not, 
if  the  debtor  offer  bond  and  security  for  the  payment  of 
the  debt,  interest,  and  costs  when  the  operation  of  this 
ordinance  ceases,  the  property  shall  be  restored,  and  the 
bond  so  taken  shall  be  returned,  as  in  case  of  a  forthcom- 
ing bond,"  etc.  And  by  the  third  section  provided :  "  If 
the  debtor  oflfers  no  such  bond,  it  shall  be  the  duty  of  the 
officer  to  convene  three  freeholders,"  etc.,  "who  should 
value  the  property,"  etc.;  "and  if  it  did  not  bring  that 
valuation,  it  should  be  restored  to  the  debtor  without  lien." 
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Ordinances  Virginia  Convention,  1861,  pp.  33, 34.  Tliis  ordi- 
nance was  passed  April  30,  1861 ;  and  tbe  execution,  as  has 
been  said,  was  issued  on  the  twenty- eighth  day  of  April, 
1861,  and  was  issued  and  in  the  hands  of  the  officer  when 
the  actpassedj  as  is  alleged,  and  came  under  the  provisions 
of  the  second  and-  third  sections  of  the  said  ordinance. 
What  was  the  period  of  limitation  which  applied  to  this 
debt  is  the  sole  question  to  be  decided  on  this  appeal. 

We  will  first  consider  whether,  from  this  record,  this 
return  can  be  held  to  be  an  illegal  return, — such  a  return 
as  would  have  been  insufficient  to  protect  the  sheriff 
against  the  proceeding  provided  for  by  the  fourteenth  sec- 
tion of  chapter  186  of  the  Code  of  1860.  The  stay  ordi- 
nance referred  to  in  the  return  was  passed  on  the  thirtieth 
of  April,  1861.  The  execution  issued  on  the  twgnty-eighth 
of  April,  1861.  The  record  does  not  disclose  when  the 
execution  was  delivered  to  the  sheriff  and  was  in  his 
hands.  It  cannot  be  inferred,  under  our  law,  that  the  exe- 
cution went  into  the  sheriff's  hands  within  two  days,  so  as 
to  bring  it  within  the  class  provided  for  by  the  second 
section  and  the  third  section  of  the  said  stay  ordinance. 

Under  the  eighteenth  section  of  chapter  163  of  the  Code 
of  1860  the  clerk  is  directed  to  deliver  the  execution  to  the 
sheriff  or  other  officer,  unless  directed  otherwise  by  the 
plaintiff  or  his  attorney,  or  to  mail  it;  and  in  the  process- 
book  which  he  is  directed  to  keep  he  is  required  to  enter 
the  name  of  the  person  to  whom  it  is  delivered,  or,  if 
mailed,  the  time  thereof.  An  execution  issued  on  the 
twenty-eighth  of  April,  1861,  may  have  been  delivered  to 
the  sheriff,  or  mailed  to  him  afterwards,  at  any  time  after- 
wards within  the  return-day.  This  time  cannot  be  ascer- 
tained from  this  record. 

If  it  be  true,  as  a  legal  proposition,  that  this  return 
would  have  been  legal  if  the  execution  went  into  his 
hands  after  the  thirtieth  of  April,  and  illegal  if  it  went 
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into  his  hands  during  the  two  preceding  days,  we  must 
presume,  in  the  absence  of  proof  on  the  subject,  in  favor 
of  the  officer's  return.  Moreover,  when  an  execution  comes 
into  an  officer's  hands,  he  is  required  by  the  thirteenth 
section  of  chapter  187  of  the  Code  to  endorse  upon  the  writ 
not  only  the  date  of  its  reception,  but  the  time  of  the  day 
he  receives  it,  under  heavy  penalties.  On  this  execution 
there  is  no  such  endorsement.  At  least,  one  is  not  copied 
in  the  record.  If  this  execution  came  into  his  hands  under 
the  provisions  of  the  first  section,  no  such  endorsement  was 
necessary.  He  could  only  return  it  without  a  levy.  The 
presumption  of  the  law  is  again  in  favor  of  the  legality  of 
the  return.  The  prescription  of  the  law,  under  the  fif- 
teenth section  of  chapter  187,  Code  1860,  is  that  upon  a 
writ  x>t  fieri  facias  the  officer  shall  return  whether  the 
money  therein  mentioned  is  or  cannot  he  made.  The  re- 
turn in  question  is  substantially  that  the  money  cannot  be 
made,  and  a  reason  is  given,  which  is  claimed  to  be  un- 
sound in  law,  because  the  stay  ordinance  did  not  make  this 
application  to  writs  of  fieri  facias  already  issued  and  in 
the  hands  of  the  officer;  but,  as  we  have  seen,  there  is  no 
proof  as  to  whether  this  execution  falls  under  that  head, 
and  it  cannot  be  assumed  from  the  date  of  its  issuance. 

It  is  not  clear  from  the  language  of  the  second  section 
that  even  though  this  writ  had  been  in  the  hands  of  the 
officer,  there  was  any  direction  concerning  it  unless  it  had 
been  levied.  The  act  refers  to  executions,  whether  levied 
or  not,  in  terms,  but  the  direction  is  as  to  what  shall  be 
done  with  property  already  taken  from  the  possession  of 
the  debtor;  and  if  there  had  been  no  levy,  there  was  no 
seizure,  and  consequently  no  property  responding  to  the 
description  in  the  act,  and  no  direction  to  levy.  It  is  not 
clear,  therefore,  that  it  can  be  held  that  this  return  was 
without  authority  of  law,  and  therefore  illegal  and  in- 
sufficient. But  whether  this  return  is  true  or  false,  suf- 
VoL.   Lxxxiri — 68 
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flcient  or  insufficient,  is  not  a  question  which  can  arise 
under  the  statute  in  question.  The  statute  does  not  pre- 
scribe concerning  a  true  or  sufficient  return,  but  concerning 
a  "return  of  an  officer."  The  law  provides  ample  and 
speedy  methods  by  which  all  irregularities  of  an  officer 
may  be  corrected — ample  machinery  by  which  any  injury 
the  officer  may  do  by  a  false  or  insufficient  return  may  be 
speedily  redressed.  But  it  provides  that  the  limitation, 
when  there  is  a  return  of  an  officer,  shall  be  twenty  years ; 
and  if  the  return  of  the  officer  is  endorsed  on  the  execu- 
tion, it  brings  the  same  within  the  meaning  of  the  twelfth 
section  of  chapter  186  of  the  Code  of  1860. 

It  follows  that  the  decree  of  the  circuit  court  of  Mont- 
gomery county  appealed  from  is  erroneous,  and  must  be^ 
reversed  and  annulled. 

Decree  reversed. 
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FiNDLAY  v:  Trigg's  Adm'r  and  als. 

June  30th,  1887. 

1.  Appellate  Court— ^^j  judicata, — A  decree  of  this  court  affirming  a 

decree  of  the  loWer  court  is  a  final  determination  between  the  parties 
and  their  privies  of  all  questions  which  were,  or  might  have  been, 
raised  on  the  appeal.     Campbell  v.  Campbell,  22  Gratt.  649. 

2.  Personal  Representatives — Sureties — Devastaznt.—^here.  in  suit 

against  administrator  and  his  sureties  for  a  devastavit  in  paying  debts 
of  an  inferior  class  in  preference  to  debts  of  a  higher  class,  the  record 
shows  that  there  is  a  deficiency  of  assets,  and  that  the  funds  in  his 
hands  embraces  money  that  came  to  him  as  commissioner  of  sales- 
of  lands,  as  well  as  money  that  came  to  his  hands  as  administrator, 
without  showing  the  respective  amounts  of  each,  there  can  be  no  de- 
cree until  there  has  been  an  account  of  the  amount  of  each,  respectively,, 
as  those  sureties  are  not  accountable  for  the  money  that  came  to  his 
hands  as  such  commissioner. 

3.  iDEM—Substitution — Chditors— Legatees.— V\/here  administrator,  out  of 

intestate's  assets,  voluntarily  pays  debts  of  inferior  class  in  preference 
to  debts  of  higher  class,  and  there  is  a  deficiency  of  assets,  he  is  not 
entitled  to  have  the  creditors  so  paid  refund.  The  case  has  no  analogy 
to  the  case  of  an  executor  paying  legacies  before  paying  the  debts, 
where  the  executor  is  entitled  to  be  substituted  to  the  creditors'  right 
to  have  the  legatees  refund. 

Appeal  from  decree  of  the  circuit  court  of  Washington: 
county,  rendered  February  28th,  1885,  in  the  chancery 
cause  of  F.  S.  Findlay,  complainant,  against  John  A.  Camp- 
bell and  al.y  defendants,  and  D.  Trigg's  administrator,  com- 
plainant, against  W.  J.  Solomon  and  aZ.,  defendants.  The 
object  of  the  first  cause  was  to  hold  said  Campbell  and 
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his  sureties,  as  administrator  of  D.  Trigg,  deceased,  liable 
for  a  dedastavit  in  paying  debts  of  an  inferior  dignity 
before  paying  the  higher  grade  debt  of  the  complainant. 
The  object  of  the  second  cause,  which  was  brought  on  by  a 
petition  filed  in  the  first  cause,  was  to  have  the  creditors 
of  the  inferior  class,  who  had  been  so  paid,  refund.  The 
circuit  court  dismissed  the  bill,  overruled  the  demurrer  to 
the  petition,  and  decreed  that  the  creditors  who  had  been 
so  paid  should  refund.  From  this  decree  Findlay  obtained 
an  appeal  and  supersedeas.  Opinion  state?  further  facts 
and  points  raised. 

W.  H,  Boiling^  for  the  appellant. 

James  H.  Gilmore  and  White  &  Buchanan^  for  the  ap- 
pellees. 

This  cause  was  before  court  of  appeals  in  the  year  1879, 
and  is  reported  in  32  Gratt.  at  p^ge  76,  in  the  name  of 
Robertson  against  Trigg's  administrator.  That  appeal  was 
from  decrees  of  date  October  23d,  1875,  and  January  15th, 
1876.  By  reference  to  decree  of  court  in  that  case,  on  page 
90  of  32  Gratt.,  it  will  be  seen  that  those  decrees,  in  every 
respect  except  in  regard  to  the  question  of  contribution, 
and  in  regard  to  Robertson's  bond  for  $5,917.63,  have  been 
aflBlrmed.  Every  question  here  now  which  appellant  is 
making,  except  upon  the  petition  of  John  A.  Campbell, 
commissioner,  had  been  made  before  the  circuit  court 
before  cause  was  heard  in  court  of  appeals.  See  Findlay's 
exceptions  of  October  12th,  1875,  and  decrees  of  October 
23d,  1875,  and  January  15th,  1876,  in  old  record  submitted 
with  this.  This  is  an  effort  to  remew  a  decree  of  court  of 
appeals,  which  can  only  be  done  at  this  time  upon  the 
ground  of  after  disconered  edidence,  and  even  then  the 
party  must  make  a  strong  case.     There  is  no  pretence  of 


*FI^•DLAY  V,  Trigg's  Adm'r  anix  als.  541 

Argument—  Opinion. 


that  sort  in  this  case.  See  White  v.  Atkinson,  2  Call.  376; 
Price  V.  Campbell,  5  Call.  115;  Campbell  v.  Price,  3  Munf. 
227;  Bank  of  Virginia  v.  Craig,  6  Leigh,  399;  Touner  v. 
Lane^s  Adm'r,  9  I^eigh,  292;  CampbelVs  Ex' or  v.  Campbell, 
22  Gratt.  673. 

The  appellant  made  no  point  in  the  court  below  that  he 
Lad  paid  over  money  due  from  him  on  land  purchase.  If 
that  had  been  true,  he  should  have  made  it  there,  and  he 
can  make  it  there  yet,  for  nothing  has  been  settled  upon 
that  point  in  court  below,  and  so  his  appeal  upon  that 
question  was  premature. 

For  these  reasons  it  is  submitted  that  decree  below 
should  be  affirmed. 

Lewis,  J.,  delivered  the  opinion  of  the  court. 

On  the  former  appeal  in  this  case  it  was  held  that  Rob- 
ertson and  Gait  were  preferred  creditors  of  the  estate  of 
Daniel  Trigg,  deceased,  and  that  as  such  they  were  enti- 
tled, upon  the  equitable  principle  of  contribution  among 
sureties,  to  be  paid  out  of  the  assets  of  the  estate  one- 
fourth  of  the  amount  paid  by  them  to  the  United  States^ 
as  sureties  of  L.  H.  Trigg  on  his  official  bond  as  col- 
lector of  customs  at  the  port  of  Richmond.  The  case  is 
reported  under  the  style  of  Robertson  v.  Trigg^s  AdmW,  32 
Gratt.  76. 

The  appellant,  Findlay,  is  the  assignee  of  the  Gait  debt. 
The  personal  assets  of  the  estate  have  been  exhausted;  un- 
preferred  creditors  have  been  paid  in  full,  leaving  a  large 
balance  due  and  unpaid  on  the  Gait  debt.  After  the  case 
went  back  to  the  circuit  court,  the  appellant  filed  his  bill, 
charging  a  devastavit  by  the  administrator,  and  seeking  ta 
hold  the  administrator  and  the  sureties  on  his  bond  liable 
therefor.  The  administrator  answered  the  bill,  denying^ 
that  htt  had  wasted  the  estate,  and  averring  that  he  had 
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properly  administered  the  assets  which  went  into  his  hands 
as  administrator.  About  this  same  time  he  also  filed  a 
petition  as  commissioner  in  the  first-named  cause,  alleging- 
that  certain  unpreferred  creditors  of  the  estate,  of  whom 
the  appellant,  as  executor  of  Alex.  Findlay,  deceased,  was 
one,  had  been  paid  in  full,  to  the  prejudice  of  the  pre- 
ferred creditors,  and  praying  that  they  be  compelled  to 
refund  so  much  as  would  be  necessary  to  pay  the  Gait 
debt.  To  this  petition,  or  amended  bill  as  it  is  also  called, 
the  executor  of  Findlay  demurred. 

The  causes  came  on  to  be  heard  together,  when  the  bill 
of  the  appellant  was  dismissed,  and  the  demurrer  to  the 
petition  was  overruled.  And  it  was  further  decreed  that 
the  parties  to  whom  overpayments  had  been  made  should 
be  required  to  refund  the  sums  overpaid  them,  respectively, 
when  ascertained.  It  is  this  action  of  the  court  which  we 
are  now  called  to  review. 

One  of  the  grounds  upon  which  the  bill  charges  a  devas- 
tavit is  the  payment  in  full  by  the  administrator  of  certain 
unpreferred  claims  against  the  estate,  which  are  designated 
in  the  record  as  Nos.  68,  93,  94,  95,  and  96,  respectively.  If 
this  were  the  only  ground  upon  which  relief  is  prayed,  it 
is  clear  that  the  claim  of  the  appellant  could  not  be  sus- 
tained; for  substantially  the  same  objection  was  embodied 
in  the  exceptions  of  the  appellant,  as  executor  of  Alex. 
Findlay,  filed  on  the  twelfth  of  October,  1875,  and  the 
report  of  the  commissioner  allowing  the  administrator 
credit  for  those  payments,  and  to  which  the  said  excep- 
tions were  filed,  was  confirmed  by  the  circuit  court  by  the 
two  decrees  from  which  the  former  appeal  was  taken,  and 
this  court  affirmed  those  decrees,  except  as  to  the  Robert- 
son and  Gait  debts  and  the  bond  of  Robertson.  It  is  true 
it  does  not  appear  that  any  question  as  to  the  validity  of 
those  payments  was  raised  in  this  court,  but  that  does  not 
at  all  affect  the  finality  or  conclusiveness  of  the  decree 
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-which  was  entered.  In  other  words,  the  matter  is  res 
Judicata,  and  that  without  regard  to  the  soundness  of  the 
objection,  had  it  been  insisted  on  at  the  proper  time. 

The  cases  in  support  of  the  proposition  that  a  decree  of 
this  court  affirming  a  decree  of  a  lower  court  is  a  final 
determination  between  the  parties  and  their  privies  of  all 
-questions  which  were,  or  might  have  been,  raised  on  the 
appeal,  are  numerous  and  familiar.  In  Price  v.  Campbell 
5  Call.  115,  it  was  held  that  the  law  in  such  case  supposes 
everything  contained  in  the  record  to  have  been  decided 
on,  and  that  a  contrary  doctrine  would  violate  the  wisely 
established  rule  that  interest  reipublicce  res  judicatas  non 
rescindi. 

Following  this  and  other  previous  decisions,  the  court  in 
<Jampbeirs  JSafor  v.  Campbell's  Ex^or,  22  Gratt.  649,  used 
this  language :  "  An  appeal  from  a  decree  brings  up  the 
whole  proceedings  in  the  case  prior  to  the  decree;  and 
either  party  can  have  any  error  against  him  in  those  pro- 
ceedings corrected  without  the  necessity  of  a  cross-appeal 
in  any  case.  If  a  party  fail  to  complain  of  any  such  error, 
and  a  decree  be  made  upon  the  appeal,  without  correcting 
or  noticing  the  error,  such  party  will  be  concluded  by  the 
decree  from  appealing  afterwards."  See  also  N.  F.  Ins, 
Co.  v.  Glemmitt,  77  Va.  366;  Effinger  v.  Kenney,  79  Id.  551 ; 
Stuart  &  Palmer  v.  Preston,  80  Id.  625. 

But  the  bill  in  the  present  case  further  alleges  that  after 
the  case  went  back  to  the  circuit  court,  the  administrator, 
in  disregard  of  the  mandate  of  this  court,  paid  out  of  the 
personal  assets  of  the  estate  to  nnpreferred  creditors  more 
than  would  have  been  sufficient  to  pay  the  Gait  debt.  We 
are  unable,  however,  owing  to  the  imperfect  condition  of 
the  record,  to  decide  whether  or  not  this  allegation  be  true. 
The  case  was  remanded  to  the  circuit  court  in  1879,  and 
the  only  information  furnished  by  the  record  in  relation 
to  the  assets  then  or  afterwards  in  the  hands  of  the  ad- 
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ministrator  is  a  statement  designated  as  "  Statement  V,'^ 
which  purports  to  be  a  statement  showing  the  unadminis- 
tered  assets  in  the  hands  of  John  A.  Campbell,  adminis- 
tratoT  and  commissioner,  as  of  the  twenty- first  of  January, 
1880,  and  first  June,  1880,"  which  shows  an  aggregate  of 
$13,049.07.  But  how  much  of  this  fund  was  in  his  hands 
as  administrator,  and  how  much  as  commissioner  of  the 
court,  we  are  not  informed ;  and  of  course  the  sureties  on 
the  administrator's  bond  cannot  be  held  liable  for  any 
default  of  their  principal  in  respect  to  the  fund  in  his 
hands  as  commissioner  arising  from  the  sale  of  the  real 
estate.  The  case  must,  therefore,  go  back  to  the  circuit 
court  for  the  necessary  accounts  to  be  taken  in  order  to  a 
final  decree. 

We  are  also  of  opinion  that  the  decree  appealed  from  is 
erroneous  in  overruling  the  demurrer  to  the  petition  of 
John  A.  Campbell,  commissioner.  The  prayer  of  the  peti- 
tion is  that  certain  creditors,  who  are  made  defendants  to 
the  petition,  be  required  to  refund  so  much  of  the  money 
paid  to  them  on  account  of  their  respective  claims  as  will 
be  sufficient  to  discharge  the  Gait  debt.  But,  treating  the 
petition  as  though  it  had  been  filed  by  Campbell  as  ad- 
ministrator, it  makes  no  case  upon  which  a  decree  in  his 
favor  can  be  properly  rendered ;  for  the  payments  which 
are  sought  to  be  recovered  back  were  not  only  made  in 
good  faith,  but  they  were  voluntarily  made,  and  with  full 
notice  on  the  part  of  the  administrator  of  the  Gait  debt ; 
and  this  is  substantially  admitted  in  the  petition  itself. 
Upon  what  ground,  then,  can  the  defendants  be  compelled 
'  to  refund  the  money  which  they  have  thus  received  ? 
Clearly  there  is  none.  In  such  case  a  creditor  to  whom  a 
payment  is  made  "  has,''  in  the  language  of  Gibbs,  J.,  in 
Brisbane  v.  Dacres,  5  Taunt.  144,  "  a  right  to  consider  it 
as  his  without  dispute ;  and  it  would  be  most  mischievous 
and  unjust  if  he  who  has  acquiesced  in  the  right  of  such 
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voluntary  payment  should  be  at  liberty  at  any  time  within 
the  statute  of  limitations  to  rip  up  the  matter  and  recover 
back  the  money/' 

A  leading  case  on  the  subject  is  Carson  v.  McFarland, 
2  Rawle,  118;  S.  C,  19  Am.  Die.  627.  There  an  adminis- 
trator paid  a  certain  claim  against  the  estate  of  inferior 
dignity,  and  it  afterwards  appearing  that  the  assets  were 
insufficient  to  pay  the  preferred  debts,  he  brought  his  suit 
against  the  creditor  whom  he  had  paid  in  full  to  recover 
back  the  money  so  paid;  but  it  was  held  that  he  was  not 
entitled  to  recover.  "The  hardship  on  the  plaintiflF,"  said 
the  court,  **  may  be  great,  but  the  hardship  on  the  defend- 
ant, if  called  on  to  refund,  would  not  be  small;  and  the 
confusion,  inconvenience,  and  general  uncertainty  which 
would  follow  from  a  decision  that  an  honest  creditor,  who 
had  gotten  an  honest  debt,  was  liable  to  be  sued  and  com- 
pelled to  pay,  would  be  so  great,  would  make  the  settle- 
ment of  estates  so  uncertain  and  interminable,  that  we 
think  the  plaintiflf  ought  not  to  recover." 

The  circumstances  of  the  present  case  illustrate  the 
harshness  and  injustice  of  a  different  rule.  The  defend- 
ants in  the  petition  are  personal  representatives,  and  the 
money  which  they  have  been  decreed  to  refund  was  re- 
ceived by  them  in  the  regular  administration  of  their 
respective  trusts.  It  was  their  duty  to  disburse  it,  and 
they  presumably  have  done  so.  If  they  could  now  be 
compelled  to  refund  it,  without  any  recourse  against  those 
to  whom  they  in  turn  have  paid  it,  the  hardship  would  be 
manifest  and  oppressive.  The  very  statement  of  the  pro- 
position is  a  sufficient  refutation  of  the  position  taken  in 
the  petition. 

There  is  no  analogy  between  a  case  like  the  present  and 

that  of  a  legatee  who  is  compelled  to  refund  for  the  benefit 

of  creditors;  for  the  legatee  takes  subject  to  the  liability 

of  being  compelled  to  refund  at  the  suit  of  a  creditor,  and 
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it  seems  that  where  a  personal  representative  has  acted  in 
good  faith,  and  has  not  been  culpably  negligent,  he  will  be 
substituted  to  the  right  of  the  creditor  whom  he  has  been 
compelled  to  pay.  Dams  v.  Newman,  2  Rob.  694;  Lewis 
V.  Ooerhy^s  AdmW,  31  Gratt.  601.  But  no  such  liability 
rests  upon  a  creditor  who  receives  payment  in  good  faith 
of  an  honest  debt  from  an  executor  or  administrator.  It 
is  not  incumbent  upon  him  to  inquire  whether  or  not  there 
are  preferred  creditors  who  have  not  been  paid.  That  is  a 
matter  for  the  personal  representative,  not  for  him.  And 
he  has  a  right,  as  we  have  seen,  to  consider  the  money  paid 
as  his  own,  and  to  use  it  as  such.  The  law  imposes  upon 
him  no  liability  to  refund  at  the  suit  of  another  creditor, 
and  we  have  been  referred  to  no  case,  and  are  aware  of 
none,  in  which  a  proceeding  like  the  present  has  ever  been 
sustained. 

The  decree  will,  therefore,  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further  preceedings  in 
conformity  with  this  opinion. 

Decree  reversed. 
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Cowan  v.  Radford  Iron  Co. 

June  30th,  1887. 

1.  Estates  at  Will — Mutuality — Termination, — If  one  party  may  termi- 

nate an  estate  at  his  will,  so  may  the  other.  Right  to  terminate  is 
mutual. 

2.  Id^^-- Mining  leases — Case  at  bar. — Where  the  minerals  in  certain  land 

are  sold  with  the  usual  mining  rights  to  begin  at  any  time  after  date  of 
the  agreement,  with  no  time  fixed  for  their  ending,  whilst  the  com- 
pensation is  to  be  paid  quarterly,  as  the  iron  ore  is  mined  ;  but  lessee 
to  have  the  privilege  of  removing  from  the  land  at  any  time  any  ma- 
chinery, etc.,  erected  by  him  ;  and  lessee  has  abandoned  and  failed  to 
mine,  and  pay  anything  quarterly,  he  must  be  held  to  have  terminated 
the  estate,  as  he  had  the  right  to  do,  and  lessor  is  no  more  and  no 
further  bound  thereby. 

Appeal  from  decree  of  circuit  court  of  Pulaski  county, 
rendered  March  28tli,  1885,  in  a  cause  wherein  George  W. 
Cowan  was  complainant  and  the.  Radford  Iron  Company- 
was  defendant.  The  object  of  the  suit  was  to  cancel  a 
mining  lease.  The  decree  was  against  the  complainant, 
and  he  appealed.    Opinion  states  the  case. 

J.  C.  WysoTy  for  the  appellant. 

J,  E.  Moore,  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  January,  1884,  to  have  rescission  of 
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an  agreement  made  between  the  parties  in  1880,  for  the 
sale  of  the  iron  ore  on  the  farm  of  the  appellant,  which 
agreement  is  as  follows  : 

"Agreement  this  day  made  and  entered  into  by  and  be- 
tween George  W.  Cowan,  of  the  first  part,  and  the  Radford 
Iron  Company  of  Virginia,  of  the  second  part,  witnesseth 
that,  for  the  consideration  hereinafter  expressed  and  con- 
tained, the  said  George  W.  Cowan  has  this  day  sold  to  the 
said  Radford  Iron  Company  all  the  ores,  minerals,  and 
valuable  mineral  products  and  substances  upon  and  under 
the  soil  and  surface  of  all  that  certain  tract  or  parcel  of 
land  lying  and  being  in  the  county  of  Pulaski,  and  State 
of  Virginia,  on  the  south  side  of  New  river,  containing^ 
seventy-seven  and  one-half  acres,  and  bounded  as  follows, 
to-wit:  Beginning    *     *     ♦ 

"And  it  is  understood,  stipulated,  and  agreed,  by  and 
between  the  said  parties  of  the  first  and  second  part,  that 
the  sale  of  the  ores,  minerals,  and  mineral  products  upon 
the  said  tract  or  parcel  of  land,  carries  with  it  and  vests 
in  the  purchaser  the  usual  mining  rights  and  privileges ; 
that  is  to  say,  the  right  to  enter  at  any  time,  from  and 
after  this  date,  upon  the  said  land,  with  workmen,  horses, 
wagons,  carts,  machinery,  and  mining  tools  and  imple- 
ments, and  to  dig  for,  mine,  and  explore,  and  to  raise  and 
ca^ry  away  from  or  to  deposit  upon  the  said  land  all  ores, 
minerals,  and  mineral  siibstances  which  may  be  found  on 
or  under  the  soil  or  surface  thereof.  Also  to  use  and  em- 
ploy sufficient  surface  room  upon  the  said  tract  of  land  to 
erect  and  optrate  machinery  and  fixtures  for  mining  and 
raising  the  ores,  and  pumping  water  from  the  mines,  and 
to  construct  drains  and  ditches  for  carrying  oflf  the  water 
so  pumped ;  and  also  to  use  and  employ  sufficient  surface 
room  for  the  deposit  of  the  refuse  matter  taken  from  the 
mines,  and  for  the  deposit  of  the  ores  and  minerals  takea 
from  the  mines,  until  the  same  can  be  conveniently  trans- 
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ported.  Also  the  right  and  privilege  to  erect,  upon  the 
said  tract  or  parcel  of  land,  dwellings  for  the  hands  and 
workmen  employed  in  and  about  the  mining  operations, 
and  stables  for  the  horses  used  in  mining,  and  transporting 
the  ores  and  minerals;  also  to  make  and  construct,  and 
freely  to  use,  all  such  roads  and  wagons  over  and  through 
the  said  tract  or  parcel  of  land  as  the  convenient  develop- 
ment and  working  of  the  mines,  and  the  transportation  of 
the  ores,  minerals,  and  other  things  connected  with  the 
mining  operations  may  require,  embracing  a  road  from  the 
mines  to  connect  with  the  Lead  Mine  road  at  the  most 
suitable  point;  also  to  use  water  for  washing  the  ores,  and 
to  take  from  the  said  tract  or  parcel  of  land,  without 
charge,  all  timber  necessary  for  mining  purposes,  and  the 
erection  of  machinery  and  fixtures  employed.  But  the 
privilege  of  taking  timber  is  limited  to  such  as  is  unfit  for 
making  rails.  And  it  is  further  and  expressly  agreed  by 
and  between  the  said  parties  that  the  party  of  the  second 
part,  their  representatives,  successors,  or  assigns,  shall  have 
the  right  and  privilege  of  removing  from  the  said  tract  of 
land  at  any  time  any  machinery,  buildings,  fixtures,  or  im- 
provements made  or  erected  by  that  party  upon  it.  The 
said  Radford  Iron  Company  covenants,  promises,  and  agrees 
to  pay  to  the  said  Cowan,  in  quarterly  payments,  fifteen 
cents  per  ton  of  2,240  pounds  for  all  the  iron  ores  taken 
from  his  land  by  them,  the  amount  of  the  ore  so  taken  to 
be  determined  by  the  books  of  said  company,  their  succes- 
sors or  lessees." 

This  agreement  having  been  executed  on  the  twenty- 
second  day  of  June,  1880,  in  the  summer  and  fall  of  that 
year  the  company,  in  pursuance  of  its  provisions,  entered- 
upon  the  said  land,  removed  a  small  quantity  of  ore  there- 
from, some  two  hundred  tons,  paid  to  the  appellant  fifteen 
cents  per  ton  for  the  same,  and  then,  for  reasons  which  to 
them   seemed    suflBLcient,  abandoned   the  enterprise,  and 
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have  not  since  concerned  themselves  with  the  said  land. 
But  the  agreement  being  of  record,  and  appearing  uncan- 
celled and  unreleased,  when  the  apx>ellant  sought  to  place 
his  iron  ore  into  the  hands  of  other  operators,  the  said 
agreement  deterred  them  from  any  dealings  concerning  the 
said  iron  ore.  The  appellant  then  applied  to  the  said  com- 
pany, as  they  had  abandoned  the  business,  to  enter  upon 
record  a  release  or  cancellation  of  the  agreement  which 
would  enable  him  to  make  sale  of  this  iron  ore  to  others. 
This  the  company  refused  to  do,  either  without  or  upon  a 
consideration,  and  announced  their  claim  and  asserted  the 
right  to  hold  this  agreement  as  a  deed  by  which  they  had 
purchased  the  ore  in  question,  under  which  they  were 
under  no  binding  obligation  to  operate,  nor  to  pay  any 
consideration,  until  it  shpuld  comport  with  their  own 
views  of  their  interest  in  the  matter;  that  they  did  not 
propose  to  mine  iron,  ore  at  a  loss,  nor  would  they  allow 
others  to  operate  this  iron  ore  at  a  profit.  The  circuit  court 
sustained  the  pretension  of  the  defendants,  and,  holding 
that  the  plaintiff  was  not  entitled  to  any  relief  in  the 
premises,  dismissed  his  bill;  whereupon  he  appealed.  The 
question  to  be  considered  here  is,  what  is  the  true  con- 
struction of  this  agreement,  which  has  been  recited  in 
full  ?  It  is  elementary  that  every  contract  must  receive  a 
reasonable  construction.  An  agreement  to  pay  money,  no 
time  being  specified,  has  been  held  to  be  an  agreement  to 
pay  the  same  on  demand;  while  an  agreement  to  do  some- 
thing other  than  to  pay  money,  no  time  being  expressed, 
means  a  promise  to  do  it  within  a  reasonable  time.  TiTar- 
ren  v.  Wheeler,  &  Mete.  97;  Atwood  v.  Cohh,  16  Pick.  227; 
'Ryan  v.  Hall,  13  Mete.  520;  Thompson  v.  Ketcham,  8 
Johns.  189;  Barry  v.  Ransom,  12  N.  Y.  462;  2  Kenn  462. 

Regard  should  be  had  to  the  intention  of  the  parties,  and 
such  intention  should  be  given  effect.  To  arrive  at  this 
intention,  regard  is  to  be  had  to  the  situation  of  the  par- 
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ties,  the  subject-matter  of  the  agreement,  the  object  which 
the  parties  had  in  view  at  the  time,  and  intended  to  accom- 
plish. A  construction  should  be  avoided,  if  it  can  be  done 
consistently  with  the  tenor  of  the  agreement,  which  would 
be  unreasonable  or  unequal,  and  that  construction  which 
•is  most  obviously  just  is  to  be  favored  as  most  in  accord- 
ance with  the  presumed  intention  of  the  parties.  HowetU 
V.  Anderson^  25  Tex.  557;  Warner  v.  HitchinSy  5  Barb. 
669;  HaUoway  v.  Lacy^  4  Humph.  468. 

The  agreement  in  question  may  be  denominated  a  "  mining 
lease."  The  ore  and  minerals  are  sold,  and  the  purchaser  is 
invested  with  the  usual  mining  rights,  which  are  enume- 
rated. These  rights  are  to  begin  at  once,  at  any  time  after 
the  date  of  the  agreement,  the  compensation  is  to  be  paid 
quarterly y  as  the  iron  ore  is  mined.  No  time  is  specified  for 
the  work  to  end,  and  for  these  rights  to  expire.  But  a 
stipulation  is  inserted,  by  which  it  is  further  and  expressly 
agreed  that  the  company  shall  have  the  right  and  privi- 
lege of  removing  from  the  said  tract  of  land,  at  any  time, 
any  machinery,  buildings,  fixtures,  or  improvements  made 
or  erected  upon  it  by  the  said  company.  If  one  party  may, 
then,  terminate  the  lease  at  any  time,  it  may  will  it ;  if 
this  estate  is  at  the  will  of  one  of  the  parties,  it  is  equally 
at  the  will  of  the  other. 

As  was  said  by  Downey,  C.  J.,  in  Knight  v.  Indiana  Coal 
and  Iron  Co,^  47  Ind.  105  :  *'It  is  a  well-settled  and  well- 
known  rule  of  law  that  a  lease  or  estate,  which  is  at  the 
will  of  one  of  the  parties,  is  equally  at  the  will  of  the  other 
part^.  One  of  them  is  no  more  and  no  further  bound  than 
the  other.  As  the  lessee  in  this  case  had  the  clear  right,  at 
his  will,  to  terminate  the  tenancy  at  any  time  so  also  had 
the  lessor.  It  cannot  be  otherwise."  Blackstone  says, 
(Book  2,  p.  135) :  "But  every  estate  at  will  is  at  the  will  of 
both  parties,  landlord  and  tenant;  so  that  either  of  them 
may  determine  his  will,  and  quit  his  connection  with  the 
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other  at  his  own  pleasure."  Kent  says  (volume  4,  p.  Ill): 
"  It  was  determined  very  anciently  by  the  common  law, 
and  upon  principles  of  justice  and  policy,  that  estates  at 
will  were  equally  at  the  will  of  both  parties,  and  neither 
of  them  was  permitted  to  exercise  his  pleasure  in  a  wanton 
manner,  and  contrary  to  equity  and  good  faith."  See,  also, 
the  case  Doe  v.  Jiichards,  4  Ind.  374 

The  lessee,  having  abandoned  the  work,  failed  to  mine, 
and  failed  to  pay  anything  quarterly ,  as  the  lease  pro- 
vides, it  must  be  held  to  have  terminated  the  estate,  as  it 
had  .the  right  to  do,  and  the  lessor  is  no  more  and  no  fur- 
ther bound  thereby.  The  said  agreement,  being  no  longer 
of  any  binding  obligation  upon  the  parties  thereto,  still, 
in  violation  of  the  just  rights  of  the  lessor,  remains  unre- 
leased  and  uncancelled  upon  the  records,  to  hinder  him  in 
the  full  enjoyment  of  the  property  which  is  his.  The 
lessee  cannot  refuse  to  execute  the  contract  according  to  its 
plain  and  most  reasonable  interpretation,  refuse  to  mine 
the  ore  and  pay  for  the  same  quarterly,  according  to  its 
contract,  and  yet  justly  maintain  any  other  rights  concern- 
ing the  same.  His  rights  under  the  contract  having  termi- 
nated, he  could  not  reasonably  object  to  a  rescission  of  the 
lease,  and  the  circuit  court  of  Pulaski  county  could  refuse 
its  aid  in  this  behalf  upon  no  just  ground.  And  the  decree 
of  the  said  court  dismissing  the  bill  of  the  plaintiflF,  upon 
the  ground  that  he  was  entitled  to  no  relief  in  the  premises, 
is  erroneous,  and  must  be  reversed  and  annulled,  and  such 
decree  entered  here  as  the  said  circuit  court  should  have 
rendered. 

Decree  reversed. 
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N.  &  W.  R.  R.  Co.  V.  Harman's  Administrator. 

June  30th,  1887. 

1.  Practice  at  Common  Law  —  Negligent  injuries  —  Declaration  —  De- 

murrer.— Plaintiff  alleges  in  his  complaint  that  defendant  company,  on 
its  railroad,  in  the  county  of  M,  did  carelessly  and  negligently,  and 
with  force  and  violence,  run  and  drive  one  of  its  engines  and  divers 
of  its  cars  and  coaches  upon  and  against  the  plaintiff's  intestate,  T.  H., 
then  and  there  being,  and  then  and  there  did  so  greatly  wound  said 
T.  H.  that  by  reason  thereof  he  then  and  there  died,  and  that  his 
death  was  caused  by  said  wrongful  act,  neglect  and  default  of  said 
company,  &c. 
Held: 

Such  declaration  is  sufficient  on  demurrer.     B.  db*  O.  R.  R.  Co.  v. 
Shearman's  Adm'r,  30  Gratt.  602. 

2.  Idem — Argument— Reading  cases  to  jury. — While  it  is  the  court's  pro- 

vince to  give  the  jury  the  law,  and  the  jury's  to  deal  with  the  facts,  it 
is  an  unwarrantable  restriction  upon  the  legitimate  scope  of  argument, 
if  not  a  flagrant  usurpation,  for  a  trial  court  to  prohibit  counsel  in  this 
State,  at  least,  from  referring  to  and  reading  from  recognized  authori- 
ties, and  especially  from  decisions  in  similar  cases  by  courts  of  the 
last  resort . 

3  Idem — Demurrer  to  evidence^Jurf  s  province — Scope  of  argument. — 
After  demurrer  to  evidence  by  defendant,  trial  court  instructed  the 
jury  that  they  were  not  to  enquire  whether  or  not  tlie  plaintiff  was 
entitled  to  any  damages ;  that  the  demurrer  withdrew  that  question 
from  the  jury ;  that  the  jury  could  only  conditionally  assess  the  dam- 
ages sustained  by  plaintiff,  and  in  so  doing  the  jury  should  consider 
the  evidence  only  as  bearing  on  the  measure  of  damages  ;  and  that  de- 
fendant's counsel  would  be  permitted  to  argue  before  the  jury  upon  all 
the  evidence  in  mitigation,  but  not  in  bar,  of  damages. 

Held  : 

This  ruling  is  strictly  in  accord  with  the  settled  rule  of  practice. 

Vol.  Lxxxiii — 70 
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4.  Appellate  Court — Unreliable  witness, — Where  statements  of  a  wit- 

ness appear  in  the  certificate  of  the  evidence  to  be  contradictory  in 
certain  particulars,  and  in  other  respects  vague  and  unintell^ible,  such 
witness  becomes  unreliable,  except  when  corroborated  by  the  testi- 
mony of  other  witnesses. 

5.  Railroad   Companies — Duty  toward  trespassers, — Such  company  is 

'bound  to  keep  reasonable  lookout  for  trespassers  on  its  track,  and  to 
exercise  such  care  as  the  circumstances  require,  to  prevent  Injury 
to  them.  If  trespasser  is  adult^  and  apparently  possesses  his  faculties, 
the  company  has  a  right  to  presume  that  he  will  exercise  his  senses 
and  remove  himself  from  his  dangerous  position  ;  and  if  he  fails  to  do 
so,  and  is  injured,  the  fault  is  his  own,  and  there  is,  in  the  absence  of 
wilful  negligence  on  its  part,  no  remedy  against  it  for  the  results  of  an 
injury  brought  upon  him  by  his  own  recklessness. 

6.  Idem — Case  at  bar^ — The  record  discloses  a  case  where  plaintiff's  in- 

testate came  to  his  death  on  the  company's  track  by  collision  with  a 
tender  attached  to  one  of  its  engines,  under  circumstances  which 
show  that  the  death  was  not  the  result  of  any  negligence  whatever  on 
its  part,  but  of  the  intestate's  own  gross  heedlessness. 

Error  to  judgment  of  circuit  court  of  Montgomery  county^ 
rendered  tenth  December,  1886,  in  the  action  of  trespass 
on  the  case  for  damages  under  Code  1873,  chapter  145, 
§§  7,  8,  9  and  10,  for  the  negligent  killing  of  one  Taylor 
Harman  by  the  Norfolk  &  Western  Railroad  Company, 
wherein  his  administrator,  Hannibal  Harman,  was  plain- 
tiff, and  said  company  was  defendant.  During  the  trial 
the  defendant  took  several  bills  of  exceptions  to  the  rulings 
of  the  court,  which  are  treated  of  in  the  opinion.  When 
all  the  evidence  on  both  sides  had  been  given  to  the  jury 
the  defendant  demurred  to  the  plaintiff's  evidence,  and  the 
latter  joined  in  the  demurrer.  The  jury  found  for  the 
plaintiff  $2,700  damages,  subject  to  the  opinion  of  the 
court  on  the  demurrer,  which  opinion  was  given  for  the 
plaintiff,  and  judgment— after  the  defendant's  motion  to 
set  aside  the  verdict  as  excessive  and  as  contrary  to  the 
evidence  had  been  overruled — was  entered  in  accordance 
with  the  verdict,  and  the  defendant  excepted.  On  appli- 
cation to  one  of  the  judges  of  this  court  the  defendant  was 
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allowed  a  writ  of  error  and  supersedeas  to  said  judgment- 
Opinion  sets  forth  the  facts  of  the  case. 

T  J,  KirJcpatrick,  for  plaintiff  in  error. 

Staples  &  Svllivany  O.  G.  JuTtkin^  and  Phlegar  &  John- 
son, for  the  defendant  in  error. 

We  are  toto  ccdo  apart  from  appellant  in  his  statement 
of  the  facts.  He  ignores  all  testimony  against  him  seem- 
ingly forgetting  that  he  is  here  as  a  demurrant  evidence. 

It  is  proved  that  the  defendant  company  had  leased  part 
of  their  lands  at  Central  to  a  circus  show,  and  that  the 
show-ground  and  snack  stands  run  by  the  showmen  were 
close  to  the  track;  that  by  running  excursion  trains,  &c., 
the  company  had  been  directly  instrumental  in  collecting 
a  large  crowd.  There  was  no  way  of  getting  to  the  ground 
except  by  crossing  the  railroad  tracks  (see  testimony  of 
Collins,  depot  agent),  and  the  most  convenient  way  was  up 
the  tracks,  which  were  freely  used  by  both  railroad  em- 
ployees and  the  crowd  in  going  to  and  coming  from  this 
show.  Harman  started  from  Hoffman's,  took  the  precau- 
tion to  clamber  up  the  bank  on  the  south  side  of  railroad, 
and  thus  walk  down  the  path,  towards  the  show ;  appellant 
strongly  complains  that  he  did  not  walk  down  this  very 
path. 

When  near  a  road  crossing  (seventy- five  feet) — the  second 
freight  train  approaching — he  started  across  the  railroad, 
naturally  using  a  platform  then  permitted  by  the  com- 
pany, crossing  in  front  of  the  train.  He  gets  on  next  track 
and  carefully  looks  back,  down  the  road,  towards  depot. 
There  was  no  train  or  engine  in  sight,  except  the  two 
freights,  both  going  east.  The  first  train  was  crossing  the 
"  cut-off,"  (see  map) ;  the  second,  that  of  A.  West,  passing 
along  by  Harman.    The  crowd  was  passing  backward  and 
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and  forward,  as  they  had  been  all  day.  Coleman's  engine 
was  east  of  the  first  freight,  ringing  his  bell  to  be  let 
through  between  the  two  trains.  The  switcher  was  on  the 
track  and  heard  him,  but  no  one  near  Harmau  could  either 
hear  or  see.  Harman  seeing  that  there  was  no  train  in 
sight,  except  the  two  freights,  both  going  east  and  occupy- 
ing both  tvacks,  starts  to  the  crossing,  a  distance  of  only 
seventy-five  feet.  Just  then  the  impatient  engine  man  is 
let  through  between  the  two  freights  by  switchman  Michie, 
and  darts  down  the  track  to  clear  the  cut-oflf  before  the 
engine  of  West's  moving  train  reaches  it,  thus  rushing 
amongst  the  people  unexpectedly  and  "  right  fast."  It  is 
true  he  pulls  his  bell  rope,  but  the  people  in  danger  are 
close  to  West's  rumbling  train,  exhausting  engine  and  ring- 
ing bell,  and  none  of  them  heard  the  bell.  (See  their  evi- 
dence.) He  blows  no  whistle  until  he  strikes  Harman. 
He  sees  Harman's  insensibility  to  danger  and  that  he  is 
not  paying  attention  to  the  bell,  but  runs  on,  "  hoping  he 
will  get  off  the  track  as  the  others  did."  These  others 
were  facing  the  engine  and  were  escaping  for  their  lives, 
and  in  great  terror.  Harman  had  his  back  to  it.  His  atti- 
tude showed  that  he  did  not  know  of  the  engine.  Mrs. 
Carden  saw  his  danger,  so  did  Fanny  Harvey.  She  says : 
^*  It  was  right  on  him  and  he  didn't  seem  to  know  it  was 
behind  him — engine  making  no  attempt  to  stop,  until  it 
strikes  and  runs  over  Harman."  It  is  clearly  shown  by 
plaintiff's  evidence  that  no  attempt  was  made  to  stop  the 
engine  until  just  as  it  struck  him,  and  that  the  engine  was 
running  rapidly.  The  defendant's  evidence  to  the  contrary 
must  be  excluded. 

Harman  was  not  negligent.  In  going  on  the  track  he 
did  what  the  company  had,  by  putting  the  show  where  it 
was,  licensed  and  invited  the  public  to  do. 

By  slowing  down  its  trains  during  the  day  the  company 
had  advertised  that  it  would  protect  persons  walking  on 
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its  tracks.  It  was  the  company's  duty  so  to  do.  4  Wait's 
A.  D.  689.  The  platform  at  Robinson's  (long  permitted  by 
the  company)  was  an  invitation  to  go  on  the  tracks  at  that 
point.  "It  was  just  a  nigh  cut  across  there— the  way  he 
took."    Sweeny  v.  Old  Coloiiy  JR  R  Co  ^  reported  in  full  in 

1  Thomp.  on  Negligence,  408;  also  cases  there  cited.  He 
used  his  senses  carefully.  He  looked  behind  him  and 
saw  nothing  coming  his  way.  Nothing  could  come  unless 
it  rushed  between  two  trains  *'butafew  seconds  apart." 

2  Ward's  Ry.  Law,  1306-7-8 ;  1  Thomp.  on  Neg.  420, 424, 404 ; 
Wharton  on  Neg.  §  382,  note;  Pierce  on  R.  R's,  344.  He  had 
but  twenty-five  yards  to  walk  to  crossing.  The  first  freight 
train  blocked  the  track  at  the  cut-oflf,  one  hundred  yards 
behind  him,  and  the  second  freight  would  in  a  few  seconds 
block  it  again.  It  was  not  negligent  to  suppose  he  could 
walk  twenty-five  yards  before  another  engine  could  get  the 
track  and  run  one  hundred  and  twenty-five  yards.  Cole- 
man's engine  was  a  masked  battery— an  enemy  in  ambush. 
Wharton  on  Neg.  §  386. 

The  railroad  company  was  negligent — 

I.  In  rushing  its  engine  between  two  trains  when  it  was 
not  reasonable  to  expect  it.     1  Thomp.  on  Neg.  404. 

II.  In  permitting  Coleman  to  go  up  the  track  without  the 
cautions  given  to  other  engine-runners. 

III.  In  relying  on  bell  alone  as  danger  signal  when 
another  engine-bell  was  ringing  and  another  moving  train 
would  likely  prevent  bell  being  heard.  1  Thomp.  on  Neg. 
424. 

IV.  In  not  slowing  speed  of  engine  when  engineer  saw 
a  number  of  persons  on  the  track.  1  Thomp.  on  Neg.  453; 
same,  418;  4  Wait's  A.  D.  655,  659  and  466. 

V.  In  not  stopping  its  engihe  when  it  was,  or  should  have 
been,  eyident  to  Mr.  Coleman  that  Harman  was  insensible 
to  his  danger.  Mrs.  Carden,  Mr.  Carden,  Fanny  Harvey 
and  Alex.  West  all  saw  that  he  was  insensible  to  it.     W^hy 
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did  not  Mr.  Coleman  see  it?     1  Thomp.  on  Neg.  448,  §  1. 

VI.  In  running  its  engine  rapidly.  There  is  a  conflict  of 
evidence  on  this  point.  The  demurrant's  evidence  must  be 
rejected.  How  fast  was  the  engine  running?  Wynne  says: 
"Shifter  was  coming  pretty  fast."  Jim  Harvey:  "Pusher 
coming  right  fast.''  Coleman  (p.  47)  says  he  started  from 
a  point  probably  100  feet  east  of  Hoffman's  crossing.  From 
there  to  where  Harman  was  struck  (three  or  four  feet 
east  of  county  road  crossing)  is  seven  hundred  and  six- 
teen feet.  Harman  had  walked  seventy-one  feet  at  two 
miles  per  hour.  Coleman's  engine,  therefore,  moved  ten 
times  as  fast  as  Harman,  or  near  twenty  miles  per  hour. 
Was  not  this  recklessness  at  that  time  and  place? 

The  extent  of  the  duty  of  both  Harman  and  the  company 
is  to  he  determined  by  a  consideration  of  the  circumstances 
in  which  they  were  placed.  The  law  imposes  duties  upon 
men  according  to  the  circumstances  in  which  they  are 
called  to  act.     78  Va.  659. 

Harman's  circumstances  were — a  place,  use  of  which  rail- 
road company  had  permitted  for  the  very  purpose  he  was 
using  it;  track  behind  him  blockaded  by  a  train  moving 
in  opposite  direction  with  another  train  to  repeat  the 
blockade  in  a  few  seconds.  Nothing  in  sight  pointing  his 
way. 

The  railroad  company's  circumstances  were — a  knowledge 
of  the  use  of  its  tracks  by  crowds  of  people ;  admission  of 
its  duty  to  be  very  careful ;  knowledge  of  the  blockade  of 
track  and  its  liability  to  deceive  pedestrians ;  knowledge 
that  noise  of  other  train  would  drown  noise  of  engine ; 
knowledge  that  he  was  walking  down  track  without 
noticing  engine. 

Under  these  circumstances  had  its  servants  a  right  to 
presume  anything  as  against  the  safety  of  the  man  on  the 
track? 

The  petition  for  writ  of  error  treats  Harman  as  a  tres 
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passer,  to  whom  the  railroad  company  owed  no  duty.  He 
was  not  a  trespasser,  and  was  at  least  entitled  to  the  rights 
and  privileges  of  a  person  on  a  highway  and  railroad-cross- 
ing. A  recent  New  York  case,  cited  in  2  Wood's  Railway 
Law,  pp.  1293-4-5,  has  well  decided  that  where  a  railroad 
company  for  a  long  while  acquiesces  in  the  public  using  a 
given  point  as  a  crossing,  its  acquiescence  amounts  to  a 
license  and  permission  to  cross  there  and  it  owes  the  duty 
of  reasonable  care  to  those  crossing  there.  If  this  be  so, 
surely  where  the  company  leases  a  lot  for  a  particular  pur- 
pose for  a  day  and  permits  all  persons  to  use  its  track,  as 
the  best  way  of  getting  there,  and  in  the  morning  used 
precautions  to  prevent  injury  to  persons  so  using  its  track, 
these  acts  amount  to  a  license  and  permission,  if.  not  to  an 
invitation,  to  use  the  tracks,  and  it  owed  the  same  (if  not 
a  higher)  duty  than  it  would  have  owed  if  Harman  was 
there  by  a  mere  legal  right.     1  Thomp.  Neg.  408. 

In  same  book,  p.  1310  note  and  1314,  it  is  stated  as  law, 
and  reasonable  law,  that  where  a  railroad  company  had 
kept  gates  or  a  flagman  at  a  crossing,  although  not  bound 
by  law  so  to  do,  a  person  passing  and  finding  the  gates 
open  or  flagman  gone  had  a  right  to  infer  there  was  no 
danger.  So  Harman,  from  the  precautions  used  that  morn- 
ing, had  a  right  to  infer  that  the  same  would  be  used  that  • 
evening.  If  he  is  to  be  considered  as  there  by  invitation 
of  the  company,  for  its  benefit,  he  was  entitled  to  same 
protection  as  a  passenger,  and  only  the  most  ordinary  care 
was  required  of  him,  and  the  utmost  care  was  required  of 
the  company.  He  was  not  even  required  to  look  for  dan- 
ger, and  was  only  required  to  avoid  what  he  saw. 

In  2  Wood's  Railroad  Law,  pp.  1306-7-8,  the  exceptions 
to  the  rule  requiring  a  person  on  railroad  track  to  look  and 
listen  for  approaching  trains  are  stated — the  second  and 
tblrd  as  follows  : 

2d.  Where  the  injured  person  was  a  passenger  going  to 
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or  alighting  from  a  train,  and  hence  under  an  implied  invi- 
tation and  assurance  by  the  company  to  cross  the  track  in 
safety. 

3d.  Where  the  direct  act  of  some  agent  of  the  company 
had  put  the  person  off  his  guard  and  induced  him  to  cross 
the  track. 

Wharton's  Law  of  Negligence,  §  390,  says:  "So  it  has 
been  held  to  be  negligence  for  a  company  to  run  a  train  of 
cars  between  a  car  whose  passengers  are  disembarking  and 
the  station  which  such  passengers  are  striving  to  reach." 
1  Thomp.  on  Negligence,  408,  412,  413. 

If  Harman  was  only  entitled  to  the  care  due  a  traveller 
at  a  highway  crossing,  and  was  bound  to  same  diligence 
as  such  a  traveller,  his  administrator  is  entitled  to  recover. 
He  was  only  rec^iired  to  look  for  what  he  could  see  and 
listen  for  what  he  could  hear,  and  if  the  company's  acts 
prevented  his  seeing  and  hearing  the  danger  it  is  liable. 

See  Ritchie  v.  Caledonian  Railway^  in  Wood's  Railway 
Law,  pp.  1331-2:  Traveller's  view  obstructed  by  a  fence, 
signal  box,  and  shunted  train ;  his  hearing  by  steam  es- 
caping from  a  standing  engine.  If  a  signal  was  given  it 
was  not  the  alarm  whistle.  Railroad  company  liable  for 
running  over  him. 

Hutchinson  v.  St.  Paul  Railway ^  2  Wood's,  1307,  note: 
Traveller  when  fifty  to  seventy  yards  from  track  had  looked 
for  danger  and  saw  none.  Her  attention  was  attracted  by 
a  passing  engine  in  opposite  direction,  and  when  on  the 
track  she  was  struck  by  an  engine  from  direction  she  had 
first  looked.  Question  of  due  care  by  plaintiff  held  rightly 
submitted  to  a  jury. 

2  Wood,  p.  1310,  says:  "But  if  the  company  has  made 
erections,  or  left  cars  in  such  a  position  as  to  obstruct  the 
view  of  the  track  in  one  direction,  the  traveler  will  be 
excused  from  looking  in  that  direction.  He  is  only  bound 
to  look  when  to  do  so  will  aid  him  in  determining  whether 
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a  train  is  approaching.  In  all  other  respects  he  has  a  right 
to  rely  on  his  ears." 

The  first  exception — 2  Wood,  p.  1306— to  rule  requiring 
traveler  to  look  is,  "  where  the  view  of  track  is  obstructed, 
the  injured  party,  not  being  able  to  see,  is  obliged  to  act  on 
his  judgment  at  the  time." 

Permitting  two  trains  to  meet  where  persons  have  a  right 
to  cross  the  track,  both  not  being  in  plain  sight  for  such  a 
distance  that  a  traveler  cannot  see  and  avoid  both,  is  neg- 
ligence on  the  part  of  the  company,  and  when  his  attention 
is  attracted  by  one  of  the  trains,  with  a  view  of  saving 
himself,  so  that  he  does  not  see  the  other,  by  which  he  is 
injured,  the  company  is  liable.  2  Wood,  pp.  1317-18.  It 
was  the  meeting  of  the  train  and  engine,  Harman's  inabil- 
ity to  see  the  engine  which  struck  him,  and  the  unex- 
pected backing  of  that  engine  up  the  road  which  caused 
the  injury. 

Wharton's  Law  of  Negligence,  §  390:  "If  a  person  watch- 
ing on  a  road  takes  due  precaution  to  avoid  collision,  but 
the  collision  occurs  from  the  train  being  moved  unexpect- 
edly, to  the  surprise  of  the  person  so  watching,  he  can 
recover,  if  there  was  negligence  in  so  moving  it." 

§  391 :  "  Nor,  as  has  been  seen,  does  the  fact  that  the 
plaintiff  was  a  trespasser,  relieve  the  company  from  lia- 
bility from  the  consequences  of  darting  their  cars  to  and 
fro  without  notice  over  a  passage-way."  Also  see  2  Wood, 
pp.  1325-26,  notes,  citing  Philadelphia  H.  Ji.  v.  Carr. 

The  petition  lays  much  stress  on  Harman's  being  be- 
tween the  rails,  when  he  might  have  walked  between  the 
tracks  or  on  a  path  outside  the  tracks. 

Every  person  injured  on  a  railroad  train  or  track  might 
have  been  somewhere  else,  and  if  he  had  been,  would  not 
have  been  injured.     Wharton  on  Neg.  §  388,  note  3,  p.  352. 

The  fact  is,  he  was  between  the  rails,  and  the  question 
is  not  could  he  not  have  been  somewhere  else,  but  what 
Vol.  Lxxxiii — 71 
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duty  did  the  company  owe  him  when  there,  and  how  was 
that  duty  discharged  ?  We  think  it  owed  him  the  duty  of 
running  its  trains  with  great  caution,  and  of  giving  signals* 
which  another  train  would  not  drown.  We  think  it  owed 
him  the  duty  of  so  running  its  trains  that  all  coming  and 
going  engines  could  be  plainly  seen  by  him  for  a  reasona- 
able  distance  when  he  went  on  the  track.  It  performed 
none  of  these  duties.  If  Harman  was  guilty  of  contribu- 
tory negligence  in  walking  on  the  track  as  he  did,  his 
administrator  is  still  entitled  to  recover,  because  ^'  the 
injury  was  not  the  necessary,  ordinary  or  likely  result  of 
such  contributory  negligence,  but  was  due  to  the  wholly 
unlooked  for  and  unexpected''  darting  of  the  engines  be- 
tween the  two  freight  trains,  '•  which  could  not  have  been 
reasonably  anticipated,  or  regarded  as  likely  to  occur,  and 
such  contributing  negligence  is  too  remote  to  be  set  up  as 
a  bar  to  the  action."    2  Wood's  Ry.  Law,  pp.  1254-5. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  court  is  of  opinion  that  the  circuit  court  did  not 
err  in  overruling  the  defendant's  demurrer  to  the  plaintiff's 
declaration.  The  principle  stated  by  Lacy,  J.,  in  Dun  v.  Sea- 
board  and  Roanoke  H.  H .  Ci>.,  78  Va.  645,  and  in  numerous 
other  cases,  has  no  application  here.  In  that  case  the  facts 
were  admitted  on  the  face  of  the  declaration,  and  the  ques^ 
tioh  of  law  was,  therefore,  submitted  to  the  court:  "Is 
the  plaintiff  entitled  to  any  recovery  ?"  That  case  decides 
that  a  passenger  riding  with  his  arm  protruding  through 
the  window  of  a  moving  car  is  guilty  of  negligence  per  se; 
and  this  fact  being  alleged  in  the  declaration,  it  was  held 
bad.  The  declaration  in  this  case  is  not  open  to  the  same 
objection.  The  declaration  here  contains  but  one  count, 
which  is  a  copy  (except  names  and  dates)  of  the  first  count 
in  the  declaration  in  the  case  of  Sherman  v.  B.  &  O,  JR.  R. 
Co.y  30  Gratt.  504,  which  was  held  good  on  demurrer. 
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The  court  is  also  of  opinion  that  the  circuit  court  did 
not  err  in  its  ruling  set  forth  in  the  defendant's  bill  of 
exceptions  No.  1.  It  is  this:  The  defendant  company, 
after  all  the  evidence  on  both  sides  had  been  introduced, 
and  before  the  argument  commenced,  asked  of  the  court 
that  its  counsel,  in  arguing  the  matter  before  the  jury, 
should  be  allowed  to  discuss  the  measure  of  damages  in 
the  light  of  all  the  testimony  submitted  by  the  plaiutiflf, 
taken  as  true  and  correct,  and  of  such  inferences  as  may 
be  reasonably  made  from  said  plaintiff's  evidence,  and  of 
so  much  of  the  evidence  given  by  the  defendant  company 
as  is  not  in  conflict  with  the  plaintiff's  testimony,  and 
only  such  inferences  therefrom  as  necessarily  follow.  And 
the  court  allowed  such  request,  but  held  that  the  jury  were 
not  to  enquire  whether  or  not  the  plaintiff  was  entitled  to 
any  damages;  that  the  demurrer  to  evidence  withdrew 
that  question  from  the  jury;  that  the  jury  could  only  con- 
ditionally assess  the  damages  sustained  by  the  plaintiff, 
and  in  so  doing  the  jury  should  consider  the  evidence  ojily 
as  bearing  on  the  measure  of  damages ;  and  that  the  de- 
fendant's counsel  would  be  permitted  to  argue  before  the 
jury  upon  all  the  evidence  in  mitigation  of  damages,  but 
not  in  bar  of  damages.  The  exception  is  to  the  ruling  of 
the  court  after  the  aforesaid  words,  "  but  held,"  &c.  This 
ruling  is  strictly  in  accord  with  the  settled  rule  of  practice. 

And  the  court  is  further  of  opinion  that  the  circuit  court 
did  not  err  in  its  ruling  with  respect  to  the  matter  which 
is  the  foundation  of  the  defendant's  bill  of  exceptions  No. 
2.  The  objection  is,  that  while  the  plaintiff's  counsel  was 
making  his  opening  speech  to  the  jury,  he  said :  "  Now, 
gentlemen  of  the  jury,  I  will  show  you  what  damages  other 
Virginia  juries  have  given.  I  have  some  Virginia  cases 
here."  The  counsel  for  the  defendant  objected  to  plain- 
tiff's counsel  being  allowed  to  refer  to  other  verdicts. 
Thereupon  the  plaintiff's  counsel  said  he  desired  to  read 
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to  the  jury  from  the  case  of  Norfolk  arid  Petersburg  B.  H 
Co.  V.  Ormsbyy  27  Gratt.  455.  But  the  defendant's  counsel 
objected  to  the  verdict  in  that  or  any  other  case  being 
read.  The  court  properly  overruled  the  objection.  While 
it  is  the  province  of  the  court  to  give  the  law  to  the  jury, 
and  of  the  jury  to  deal  with  the  facts,  it  would  be  an  un- 
warranted restriction  upon  the  legitimate  scope  of  argu- 
ment of  counsel,  if  not  a  flagrant  act  of  usurpation,  for  a 
trial  court  to  prohibit  counsel,  in  this  State  at  least,  from 
referring  to  and  reading  from  recognized  authorities,  and 
especially  from  decisions  in  similar  cases  by  courts  of  last 
resort.  These  are,  in  fact,  the  sources  of  correct  informa- 
tion for  bench,  bar  and  jury,  as  in  them  are  garnered  up 
the  enduring  land-marfes  of  the  law,— the  truths  which 
have  stood  the  tests  of  centuries,  and  have  received  the 
sanction  of  the  wisest  and  best  legislators  and  judges  who 
have  gone  before  us.  There  can  be  no  wrong  or  danger  in 
drawing  truly  from  these  to  enforce  the  argument  of  coun- 
sel in  the  cause  of  which  he  may  be  the  advocate.  If, 
however,  this  great  privilege  is  abused,  as  where  counsel, 
especially  in  a  concluding  argument,  persists  in  reading 
law  which  is  palpably  inappropriate,  and  clearly  not  ap- 
plicable to  the  case  under  trial,  it  is  not  only  the  right  of 
the  trial  court,  but  its  duty,  to  restrain  counsel  from  such 
course.  But  in  most  cases  any  abuse  of  the  privilege  may 
be  checked,  and  even  appropriately  rebuked,  by  calling 
the  attention  of  the  court  to  the  fact  at  the  time,  or  by 
asking  of  the  court  the  proper  instruction  to  the  jury.  In 
fact,  it  is  difficult  to  perceive  upon  what  principle  such 
practice  (conceding  its  impropriety)  could  be  successfully 
made  the  subject  of  review  by  an  appellate  court.  Both 
bench  and  bar  are  often  at  honest  variance  as  to  the  inter- 
pretation to  be  given  to  the  language  of  text  writers,  and 
even  of  judges  of  high  repute;  and  though  there  may  be 
but  little  difficulty  in  arriving  at  the  true  meaning  of  the 
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language  used,  it  is  often  a  matter  of  perplexity  and  doubt 
as  to  the  application  of  the  principle  involved,  or  to  deter- 
mine whether  or  not  the  ruling  in  a  given  case  has  any 
application  to  the  case  under  trial.  Doubtless,  in  a  great 
majority  of  cases,  if  not  in  every  case,  it  will  be  safest 
and  best  to  rely  upon  the  intelligent,  watchful  integrity  of 
the  trial  judge. 

We  come  now  to  consider  the  case  on  its  merits,  as  dis- 
closed by  the  evidence  referred  to  in  the  defendant's  third 
bill  of  exceptions. 

In  the  plaintiff's  declaration,  which  contains  but  one 
count,  it  is  alleged  substantially  that  the  defendant  com- 
pany, on  its  railway  in  the  county  of  Montgomery,  did 
carelessly  and  negligently,  and  with  great  force  and  vio- 
lence, run  and  drive  one  of  its  engines  and  divers  of  its 
cars  and  coaches  upon  and  against  the  plaintiff's  intestate, 
Taylor  Harman,  there  then  being,  and  thereby  did  so 
greatly  wound  said  Taylor  Harman,  that  by  reason  thereof 
he  then  and  there  died,  and  that  his  death  was  caused  by 
said  wrongful  act,  neglect  and  default  of  said  railway 
company. 

Before  adverting  to  the  facts  established  by  the  evidence 
contained  in  the  record,  it  is  but  just  and  proper  to  make 
a  brief  comment  on  the  testimony  of  Clay  Chrisman,  the 
first  witness  introduced  by  the  plaintiff,  and  who  was  with 
deceased  during  most  of  the  day  on  which  the  accident 
occurred,  and  was  immediately  with  him  up  to  within  a 
few  moments  before  he  was  run  over  and  killed.  The 
statements  of  this  witness,  on  his  examination  in  chief 
and  cross-examination,  are,  in  certain  particulars,  so  contra- 
dictory, and  in  other  respects  so  vague  and  unintelligible 
as  to  render  them  unreliable,  except  when  corroborated  by 
the  testimony  of  other  witnesses.  For  instance,  in  his 
examination  in  chief,  he  says :  "  Taylor  Harman  was  my 
uncle'.     I  was  with  him  day  he  was  killed.     He  went  there 
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to  a  circus  show.  He  went  to  show  once.  I  went  with  him 
to  show-ground,  which  was  above  the  Central,  in  the 
direction  of  show-ground&."  Notwithstanding  the  above 
direct  and  positive  statement  that  the  deceased  attended 
the  show,  in  his  cross-examination,  this  witness  makes  the 
equally  positive  statement :  "  I  didn't  say  he  went  to  the 
show  once.  T  don't  know  whether  he  went  there  or  not.'' 
And  immediately  afterwards  he  says :  "  I  went  up  there, 
but  didn't  go  in.  He  didn't  go  to  the  show.  1  said  he 
went  to  the  show-grounds,  I  didn't  say  I  didn't  know 
whether  he  went  to  show  or  not.  I  said  he  went  to  the 
grounds.  I  did  not  know  whether  he  went  in  or  not.  We 
went  to  the  grounds  together,  stayed  there  together,  and 
came  away  together."  The  same  witness  makes  other 
equally  confused,  contradictory,  or  incredible  statements. 
These  things  come  to  us  in  the  record  wholly  uncorrected 
and  unexplained.  We  must,  therefore,  take  them  as  we 
find  them,  and  so  doing,  we  can  give  no  credence  to  the 
statements  of  the  witness,  except  in  so  far  as  they  are 
supported  by  the  testimony  of  other  witnesses. 

We  come  now  to  consider  the  case  on  its  merits.  The 
following  are  facts  established  without  conflict  in  the  tes- 
timony : 

The  deceased,  Taylor  Harman,  met  his  death  on  the  fif- 
teenth day  of  September,  1885,  between  sundown  and  dark 
of  that  day,  at  Central  Depot  in  Montgomery  county,  while 
walking  westward  on  one  of  the  tracks  of  the  company's 
railway  within  the  limits  of  the  railroad  yard  at  that 
point,  by  being  struck,  knocked  down  and  run  over  by  a 
tender  attached  to  engine,  which  engine  was  at  the  time 
being  backed  and  was  pushing  the  tender  ahead  of  it,  and 
was  going  to  the  company's  coal  wharf,  a  short  distance 
west  of  the  point  of  collision,  for  coal  and  water.  The 
engine  in  question  was  a  very  heavy  one,  of  fifty-five  tons 
weight.    It  was  used  in  pushing  heavy  trains  over  the 


N.  &  W.  R.  R.  Co.  V.  Harma^'s  Adm'r.  567 

Opinioft. 

mountain  grades  east  of  the  Central,  and,  in  charge  of  an 
experienced  engineer,  had  returned,  backing,  from  one  of 
its  accustomed  tours  of  service  only  a  very  short  time 
before  the  accident.  "  The  Central  Depot,"  says  one  of  the 
witnesses,  "is  considered  a  terminal  point  for  the  eastern 
and  western  divisions  of  the  Norfolk  and  Western  Railroad 
and  the  New  River  division.  Those  coming  from  east  and 
west,  on  Norfolk  and  Western,  are  considered  at  end  of 
their  route  at  Central.  It  is  the  terminal  of  the  New  River 
Railroad."  It  is  a  point  at  which  the  company  has  exten- 
sive machine  shops,  and  at  which  there  is  much  shifting 
and  making-up  of  trains,  and  where  trains  in  one  form  or 
other  are  almost  constantly  passing. 

A  prominent  point  connected  with  the  accident  in  ques- 
tion is  the  Hoffman  House,  situated  on  the  south  side  and 
near  the  railroad;  and  several  hundred  feet  east  of  the 
Hoffman  House  is  the  depot.  West  of  the  depot,  and 
within  about  one  hundred  and  twenty  feet  of  the  front 
entrance  to  the  Hoffman  House,  there  is  a  street  crossing 
the  railroad  at  about  right  angles.  About  six  hundred  and 
thirty  feet  west  of  the  Hoffman  House  there  is  a  public 
road-crossing.  The  Hoffman  House  is  at  about  grade,  but 
from  a  little  west  of  that  point,  and  where  the  accident 
occurred,  it  is  a  little  'down  grade  going  west.  From  the 
west  end  of  the  Hoffman  House,  going  west,  the  company^s 
road-bed  and  tracks  pass  through  a  cut  to  the  point  where 
said  public  road  crosses  the  railroad.  The  bank  on  the 
south  side  of  this  cut  is  about  two  or  two  and  a  half 
feet  high  at  either  end,  but  at  the  highest  point,  interme 
diate,  is  five  or  six  feet  above  the  railroad  bed ;  and  by 
ascending  this  bank  at  the  Hoffman  House,  there  was  an 
open,  unobstructed  way  along  this  bank,  some  twelve  feet 
wide,  over  the  company's  ground  and  extending  to  the  said 
public  road-crossing  west  of  the  Hoffman  House;  and  along 
this  open  passway  there  was  a  frequently  used  pass  lead- 
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ing  from  the  west  end  of  Hoflfman  House  to  public  road- 
crossing.  The  bank  on  the  north  side  of  the  cut  is  not  so 
high;  and  on  it  there  is  an  open  unobstructed  passway 
from  the  street-crossing  east  of  the  Hoffman  House  to  the 
public  road-crossing  west  of  said  house,  of  equal  or  greater 
width  than  that  along  the  bank  on  the  south  side,  and  was 
smoother  and  better,  there  being  a  made  walk  of  stone 
and  gravel  for  part  of  the  distance,  and  an  old  wagon  road 
for  the  rest  of  the  way,  which  was  barred  to  the  passage 
of  wagons  by  posts  planted  across  it,  east  of  the  public 
road,  but  was  open  and  free  to  pedestrians.  Between  these 
banks  is  the  space —thirty-five  or  forty  feet  in  width — 
occupied  by  the  company's  road-bed  and  tracks.  The  main 
track  of  the  company's  road  passes  along  near  to  the  bank 
on  the  south  side,  being  separated  therefrom  only  by  the 
ditch  on  the  south  side  of  the  road-bed,  and  this  track  passes 
directly  by  a  platform  or  walkway  in  front  of  the  Hoffman 
House.  On  the  north  side  of  this  track,  and  between  it 
and  the  track  on  which  the  deceased  met  his  death,  there 
was  a  smooth  walkway,  leveled  up  with  gravel  and  cinders 
and  eight  feet  wide,  on  which  a  space  of  four  feet  of  walk- 
way is  left  even  when  two  trains  are  passing  on  these 
tracks  at  the  same  time.  Directly  in  front  of  the  Hoff- 
man House  there  are  but  these  two  tracks;  and  on  the 
north  side  of  the  northernmost  of  the  two  there  is,  between 
it  and  the  inconsiderable  bank  on  that  side  of  the  road- 
bed, another  open  way  for  footmen  west  to  the  road- 
crossing,  and  unobstructed  except  by  a  third  track  which 
switches  off  from  said  northern  track  about  two  hundred 
and  seventy  feet  west  of  the  west  end  of  the  Hoffman 
House,  and,  after  getting  the  proper  distance,  curves  and 
runs  parallel  with  and  distant  from  the  last  named  track 
about  fifteen  feet  to  the  company's  coal  wharf  some  dis- 
tance west  of  the  road-crossing.  Thus  there  were  at  the 
point  of  collision,  and  from  the  switch  aforesaid  west  to 
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the  road-crossing,  three  tracks  on  the  road -bed,  and  two 
ample  footways — one  on  each  side  of  the  track  on  which 
Harman  was  walking  when  killed.  And  a  short  distance 
east  of  said  switch,  and  about  three  hundred  and  thirty 
feet  west  of  the  centre  of  the  Hoflfman  House,  there  was  a 
cut-off,  by  which  freight  or  other  trains  coming  from  the 
west,  when  necessary,  passed  from  the  southern  or  main 
track  to  the  northern  track,  and  along  the  latter,  eastward, 
to  a  point  a  little  east  of  the  centre  of  the  Hoffman  House, 
and  thence  by  a  switch,  in  a  northeasterly  direction,  towards 
the  engine-house,  which  is  north  of  the  railroad. 

On  each  side  of  the  railroad  there  were  dwelling-houses 
facing  the  road,  but  back  of  the  open  passways  on  the 
respective  banks  overlooking  the  roadway.  On  the  south 
side  of  the  railroad,  and  in  the  angle  formed  by  it  and  the 
public  road,  was  a  lot  owned  or  occupied  by  Ambrose  Robin- 
son, and  on  which  was  his  residence,  there  being  in  front 
of  his  house,  and  next  to  the  railway  property,  a  fence, 
through  which  was  a  gateway  leading  out  into  the  broad 
passway  along  the  bank  on  the  south  of  the  railroad.  In 
front  of  Robinson's  gate,  he  had  (some  years. previous  to 
the  accident  in  question)  erected  a  small  foot-bridge  across 
the  ditch  immediately  south  of  the  main  track,  as  a  direct 
way  of  crossing  the  railroad  in  going  to  church  and  other 
places.  This  foot  bridge  consisted  of  two  pieces  of  scant- 
ling with  planks  some  three  feet  long  nailed  across,  and 
this  was  laid  across  the  ditch — one  end  resting  on  the 
bank  and  the  other  on  the  end  of  the  ties  in  the  railroad 
track.  This  foot-bridge  was  put  there  by  Robinson  for  his 
own  convenience,  and  without  the  consent  of  the  railroad 
company,  and  as  often  as  the  railroad  company  had  occa- 
sion to  clean  out  the  ditch  the  foot-bridge  was  thrown  out 
and  not  replaced  by  the  company's  employees.  Other 
similar  passways  had  been  erected  along  the  company's 
ditches,  and  all  were  alike  removed.  This  Robinson  bridge 
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had  been  thus  removed  some  two  years  before  this  acci- 
dent, and  had  never  been  replaced  by  him,  and  he  says  that 
if  there  was  afterwards  any  foot-bridge  across  the  ditch  (in 
front  of  his  gate),  he  never  saw  it.  On  the  day  in  question 
there  seems  to  have  been  one  or  more  planks  over  the  ditch 
at  this  point,  and  it  was  here  that  Harman  crossed  over  the 
ditch,  crossed  the  main  track  and  the  eight-foot  walkway, 
and  got  on  to  the  track  on  which  he  was  killed.  The  point 
at  which  he  thus  crossed  the  ditch  is  about  seventy-five 
feet  east  of  the  public  road- crossing. 

On  the  day  in  question  there  was  a  circus  show  near  the 
Central  Depot  on  ground  belonging  to  or  in  the  control  of 
the  railroad  company,  and  was  rented  by  the  latter  to  the 
circus  company ;  the  place  of  the  circus  exhibition  being 
west  of  the  public  road  and  on  north  side  of  railroad.  A 
considerable  crowd  was  in  attendance.  On  that  day  the 
company's  employees  in  the  yard  had  orders  to  move  trains 
slowly  and  with  caution,  and  during  the  day  trains  ap- 
proaching the  station  were  accordingly  signalled  and  came 
slowly  in.  During  the  day,  when  engines  were  passing, 
persons  standing  carelessly  on  the  tracks  had  to  be  pushed 
out  of  the  way  by  the  company's  employees  to  keep  them 
from  being  run  over.  In  fact,  the  company  on  this  occa- 
sion took  extra  precautions  to  guard  against  accidents.  By 
either  of  the  four  ways  described  as  aforesaid,  persons  at 
the  Hoffman  House  in  going  to  or  returning  from  the  cir 
cus-grounds  had  to  cross  the  railway  once,  and  only  once. 
People  passed  freely  up  and  down  the  railroad ;  and  many 
went  and  came  by  the  walkways  north  and  south  of  the 
railroad.  From  a  diagram  of  the  situation,  testified  to  by 
witnesses,  it  is  manifest  that  the  open  passways  north  and 
south  of  the  railroad  were  equally  as  near  as  along  the 
railway,  and  entirely  safe,  except  at  the  one  necessary 
crossing  by  either  route.  The  deceased,  Taylor  Harman, 
was  at  Central  that  day  from  9  or  10  o'clock  A.  M.  until  his 
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death.  He  went  upon  the  show-grounds,  but  did  not  attend 
the  circus,  and  returned  to  the  depot.  He  was  under  the 
influence  of  intoxicating  drink — some  of  the  witnesses  say- 
drunk, — but  did  not  stagger  in  walking. 

After  6  o'clock  P.  M.,  and  some  hours  after  the  circus 
was  over,  Taylor  Harman,  in  company  with  his  nephew, 
Clay  Chrisman,  was  at  the  Hoffman  House.  Both  of  them 
had  been  drinking  during  the  day.  At  this  time  two 
freight  trains  were  coming  in  from  the  west  on  the  south- 
ern or  main  track,  the  foremost  of  which  was  on  the  cut- 
off west  of  the  Hoffman  House  and  pulling  diagonally 
across  and  on  the  track  on  which  the  accident  occurred. 
At  about  the  same  time  the  engineman,  with  the  engine 
and  tender  in  question,  had  returned  from  his  accustomed 
service  of  pushing  trains  over  the  mountain  grades  east  of 
the  Central,  had  reported  at  the  depot  and  was  backing  in 
the  direction  of  the  freight  train  on  the  cut-off,  and  ring- 
ing the  bell  all  the  time;  and  on  coming  within  about 
seventy-five  feet  of  the  street  crossing,  east  of  the  Hoffman 
House,  stopped  for  the  freight  train  to  pass  out  of  the  way, 
and  continued  to  ring  the  bell  for  the  switch  to  be  opened 
so  that  the  engine  and  tender  could  back  up  to  the  coal 
wharf  west  of  the  road-crossing  for  coal  and  water.  At 
this  juncture  Harman  and  his  nephew.  Clay  Chrisman, 
(whose  testimony  has  been  referred  to  and  commented  on), 
passed  together  from  the  west  end  of  the  platform  in  front 
of  the  Hoffman  House  up  the  slight  acclivity  on  to  the 
bank  overlooking  the  railway  from  the  south  side  thereof, 
and  along  a  path  traversing  the  open  way  on  said  bank, 
and  professedly  going  to  the  show-grounds,  where  snacks 
were  sold,  to  get  something  to  eat,  and  to  see  the  showmen 
pack  up  and  move  off,  Chrisman  walking  in  the  path 
several  paces  ahead  of  Harman.  On  reaching  the  ditch- 
crossing  aforesaid,  in  front  of  Robinson's  gate,  Harman, 
who  was  behind  Chrisman,  left  the  path,  descended  the 
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embankment,  crossed  the  ditch  and  main  track  just  ahead 
of  the  second  freight  train,  crossed  the  eight-foot  walkway 
between  the  tracks,  and  went  on  to  the  next  track,  where 
he  halted  and  looked  east  in  the  direction  of  the  first 
freight  train,  which,  we  must  presume,  had  not  then 
cleared  the  cutoff,  and  just  beyond  which,  on  the  track  on 
which  Harman  was  standing,  the  engine  and  tender  were 
standing  and  the  bell  ringing  for  the  switch  to  open,  so 
that  the  engine  and  tender  could  pass  through  before  the 
second  freight  should  occupy  the  cut-off.  After  looking 
east,  as  aforesaid,  Harman  turned  and  walked  west  on  the 
track  with  his  hands  behind  him  and  his  head  down,  and 
seemingly,  to  those  who  had  the  best  opportunity  of  ob- 
serving him,  in  a  state  of  mental  abstraction.  When  the 
switch  was  opened  after  the  first  freight  train  had  passed 
over  the  cut-off,  the  engine  and  tender  backed  through  and 
up  the  track,  west,  towards  the  coal  wharf,  moving  at  a 
rate  of  speed  not  exceeding  three  and  a  half  or  four  miles 
per  hour.  After  clearing  the  switch,  the  bell  was  still 
ringing,  and  the  engineman  on  the  lookout  saw  several 
parties  on  the  track,  all  of  whom  heard  the  bell  and  got 
out  of  the  way  except  Harman,  whom  the  engineman,  as 
he  says,  expected  to  heed  the  bell  and  get  off  the  track ; 
but  the  unfortunate  man  did  not  heed  the  signal,  nor  did 
he,  after  starting  to  walk  on  the  track  as  described,  look 
back,  or  in  any  way  evince  any  consciousness  of  the  peril 
of  his  situation.  When  the  engineman  observed  this  heed- 
lessness he  was  about  one-and-a  half  cars'  length  from 
Harman,  and  he  at  once  blew  the  alarm,  put  on  the  steam- 
brakes,  and  reversed  the  engine ;  but  it  was  too  late ;  Har- 
man had  been  run  over  and  crushed  to  death,  the  left  wheels 
of  the  front  truck  of  the  tender  having  passed  oyer  him, 
and  the  front  left  wheel  of  the  next  truck  being  on  his 
body  when  the  engine  stopped.  The  engine  pulled  a  little 
forward  to  release  the  body,  which  was  taken  up  and  placed 
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on  the  bank  on  the  south  side  of  the  railroad  a  few  feet 
east  of  the  crossftig. 

Such  are  the  facts;  and  there  can  be  no  difficulty  in  ap- ' 
plying  the  principles  of  law  applicable  to  the  case.  The 
question  is,  did  the  circuit  court  err  in  giving  judgment 
for  the  plaintiff  on  the  defendant's  demurrer  to  the  plain- 
tiff's evidence?  \ye  are  clearly  of  opinion  that  said  court 
did  err  in  its  said  judgment.  In  the  eye  of  the  law,  there 
can  be  no  doubt  that  the  facts  present  a  plain  case  of  gross 
negligence  on  the  part  of  the  plaintiff's  intestate — a  case 
so  plain  as  to  preclude  the  idea  of  a  legal  recovery  against 
the  railroad  company.  In  fact,  when  we  carefully  scruti- 
nize and  weigh  all  the  evidence  offered  by  the  plaintiff 
below,  the  defendant  in  error  here,  not  a  circumstance  is 
disclosed  which  reasonably  tends  to  show  any  carelessness 
or  neglect  of  duty  on  the  part  of  the  company's  agents  or 
employees.  The  gravamen  of  the  charge  in  the  declara- 
tion substantially  is,  that  the  deceased  came  to  his  death 
by  reason  of  the  careless  and  negligent  running  of  the 
engine  and  tender  in  question  by  the  railroad  company. 
Such  being  the  charge,  it  must  be  established  by  proof,  or 
there  can  be  no  recovery. 

The  deceased,  with  his  nephew.  Clay  Chrisman,  was  at 
the  Hoffman  House.  The  facts  proved  fully  warrant  the 
conclusion  that  Harman  was,  to  say  the  least,  in  a  state  of 
semi-intoxicatioiv  From  Harman's  position  on  the  plat- 
form in  front  of  the  Hoffman  House  just  before  he  started 
to  the  show- grounds  to  get  something  to  eat,  and  to  see  the 
showmen  pack  up  and  move  off,  he  could  not,  in  the  exer- 
cise of  ordinary  care,  have  failed  to  see  the  engine  and 
tender  back  up  from  the  depot  to  a  point  near  the  street- 
crossing,  a  little  east  of  where  he  was,  and  stand  there 
waiting  for  the  first  of  the  two  freight  trains,  pulling  in 
from  the  west  to  clear  the  cut-off  and  switch  so  that  the 
engine  and  tender  could  back  through  and  go  to  the  coal 
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wharf.  This  opportunity  of  Harmaa's  to  see  engine  and 
tender,  whether  standing  or  in  motion,  lit  any  point  be- 
tween the  position  of  the  freight  train,  then  passing  in 
front  of  the  Hoflfman  House,  and  the  depot,  several  hun- 
dred feet  east,  is  obvious  from  these  facts :  1st.  There  was 
no  train  standing  or  moving,  (so  far  as  disclosed  by  the 
evidence),  on  the  southern  or  main  track  next  to  the  Hoff 
man  House.  2d.  Tlie  passing  train  was  occupying  the 
second  or  northern  of  the  only  two  tracks  in  front  of  the 
Hoffman  House,  and  left  that  track  by  a  switch  leading 
therefrom,  in  a  northeasterly  direction,  at  a  point  only  a 
few  feet  east  of  the  main  entrance  to  the  Hoffman  House ; 
thus  leaving  the  view  of  both  tracks  from  that  point  east 
as  far  as  the  depot,  at  least,  open  and  unobstructed,  and 
unoccupied,  so  far  as  appears  by  the  evidence,  except  by 
the  engine  and  tender.  That  this  was  the  situation  of 
things  when  Harman  left  the  platform  in  front  of  the 
Hoffman  House,  is  necessarily  inferable  from  the  facts 
proved;  it  being  too,  an  unquestioned  fact,  that  the  engine- 
man,  Coleman,  after  returning  from  service  east,  reported 
at  the  depot,  and  then  backed  up  to  near  the  street-cross- 
ing and  stopped  for  the  freight  to  switch  off,  and  was 
standing  there  ringing  his  bell  for  the  switch  to  open  to 
him  as  soon  as  the  freight  was  out  of  the  way. 

Thus  situated,  Harman  had  two  courses  open  to  him  : 
1st.  To  wait  until  the  passing  freight  wa3  out  of  the  way, 
and  the  engine  and  tender  had  backed  up  past  where  he 
was,  and  then  pass  safely  over  the  two  tracks  to  the  broad 
and  smooth  passway  on  the  northern  bank  of  the  road- 
way ;  or  he  could  take  the  eight-foot  passway  and  walk  it 
with  comparative  safety  even  though  he  did  not  wait  for 
the  engine  and  tender  to  pass  ahead  of  him ;  for  on  this 
walkway  there  was  a  space  of  four  feet  even  when  two 
trains  were  passing  at  the  same  time.  In  fact,  had  he 
waited,  he  could  have  walked  on  the  track  following  the 
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engine  and  tender  up  the  track  to  the  road-crossing,  where 
he  could  have  left  the  railroad.  This  course,  by  either  of 
the  two  routes  named,  involved  crossing  the  railroad  only 
once.  He  did  not,  however,  take  this  course;  he  did  not 
wait  for*  the  engine  and  tender  to  pass  up  ahead  of  hira, 
but  took  or  started  on  another  and,  under  the  circum- 
stances, safer  route— that  along  on  the  bank  on  the  south 
side  of  the  railroad.  This  open  way  extended  from  the 
west  end  of  the  platform  at  the  Hoflfman  House,  west  to 
the  road-crossing  six  hundred  and  thirty  feet  distant,  at 
which  point  the  railroad  could  have  been  crossed  with 
absolute  safety  after  the  second  freight  train  had  passed 
that  point,  and  when,  but  for  the  stop  caused  by  the  col- 
lision, the  engine  and  tender  would  also  have  passed  that 
point- 
But,  after  starting  along  this  safe  way  on  the  bank,  which 
overlooked  all  the  complications  of  tracks,  cut-offs,  switches 
and  moving  trains,  Harman,  without  any  notification  to  his 
nephew,  Chrisman,  who  was  walking  several  paces  ahead 
of  him,  suddenly  turned  from  the  path  of  safety,  descended 
the  bank  (which  was  several  feet  high),  crossed  the  ditch 
on  a  plank  or  planks,  crossed,  the  main  track  just  ahead  of 
the  engine  of  the  second  freight  train  coming  in,  passed 
over  the  eight-foot  walkway  and  on  to  the  second  track, 
looked  eastward,  and  then  turned  and  walked  slowly,  heed- 
lessly up  the  track  to  his  death,  as  already  described.  As 
the  deceased  thus  walked  up  the  one  track,  the  freight 
train  ahead  of  which  he  had  crossed  was  moving  down  the 
other.  The  conductor  of  this  freight  train  (sitting  at  the 
left  window  of  his  caboose)  was  attracted  by  the  ringing 
of  the  bell,  and,  looking  to  his  front  and  left  (his  caboose 
having  just  passed  the  road-crossing),  saw  the  imminent 
peril  of  Barman's  position,  and  waived  his  hand  and  called 
out  to  notify  him  of  his  danger— all  of  which  was  unheard, 
or,  if  heard,  was  unheeded.    About  the  same  time  the 
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witness,  Garden  (who  had  just  previously  seen  Harman 
walking  ahead  of  the  backing  engine  and  tender,  but 
thought  he  would  get  out  of  the  way  as  others  were  doing), 
while  sitting  on  the  front  porch  of  his  house,  on  the  north 
side  of  the  railroad,  in  conversation  with  his  wife  and  the 
witness  Hickok,  had  his  attention  again  called  to  Harman, 
and,  seeing  his  great  danger,  Garden  and  Hickok  both 
sprang  from  their  seats  and  called  aloud  to  Harman,  trying 
to  arrest  his  attention  and  warn  him  of  his  danger,  and 
Garden  ran  to  the  west  end  of  his  porch  and  repeated  his 
efforts  of  warning;  and  at  about  the  same  time  the  engine- 
man  blew  his  whistle,  put  on  the  steam-brakes,  and  reversed 
his  engine.  At  this  time  Harman  must  have  been  thirty 
or  forty  feet  ahead  of  the  tender.  If  he  had  heard  or 
heeded  the  signals,  or  the  efforts  to  notify  him  of  his  peril, 
he  could  then  have  savad  himself,  for  one  step  to  the  right 
or  left  would  have  taken  him  off  the  track  and  out  of 
danger;  but,  as  if  fatality  had  seized  upon  him,  he  seemed 
not  to  hear,  and  certainly  did  not  look,  but  walked  heed- 
lessly to  his  death.  The  engineman  (Goleman),  a  sober  and 
trustworthy  man,  after  relating  the  circumstances  con- 
neoted  with  the  occurrence  in  a  manner  that  bears  the 
impress  of  truthfulness,  says:  ^'It  was  not  possible  for  me 
to  stop  after  I  saw  the  man^s  insensibility  to  his  danger.  I 
had  one  hundred  and  forty  pounds  of  steam  on,  and  applied 
it  to  the  brakes.  If  it  had  been  my  brother  it  would  have 
been  the  same.  When  I  first  saw  him  there  was  nothing  to 
indicate  that  he  was  not  in  possession  of  all  his  faculti.es; 
saw  no  signs  that  he  was  drunk.  I  did  all  in  my  power  to 
prevent  it." 

Now,  what  is  the  law  of  the  case?  In  2  Wood's  Railway 
Law,  1267,  it  is  said:  "The  rule  may  be  «aid  to  be  that  a 
railroad  company  is  bound  to  keep  a  reasonable  lookout 
for  trespassers  upon  its  track,  aiad  is  bound  to  exercise  such 
care  as  the  circumstances  require   to  prevent  injury  to 
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tbem.  If  the  person  seen  upon  the  track  is  an  adult  per- 
son, and  apparently  in  the  possession  of  his  or  her  faculties, 
the  company  has  a  right  to  presume  that  he  will  exercise 
his  senses  and  remove  himself  from  his  dangerous  position ; 
and  if  he  fails  to  do  so,  and  is  injured,  the  fault  is  his 
own,  and  there  is,  in  the  absence  of  wilful  negligence  on 
its  part,  no  remedy  against  the  company  for  the  results  of 
an  injury  brought  upon  him  by  his  own  recklessness.'' 

The  rule  thus  concisely  stated  embodies  all  the  require- 
ments of  judicial  accuracy,  is  peculiarly  appropriate  to  the 
case  in  hand,  and  is  the  law  in  this  State  as  recognized  by 
repeated  decisions  of  this  court.  In  fact,  it  is  a  principle 
of  almost  universal  application.  *^  Where  a  locomotive 
with  cars  attached  is  standing  on  a  railroad  track  near  a 
railroad  station,  or  other  place  where  cars  are  frequently 
moved  forward  or  backward,  a  person  who  goes  upon  the 
railrbad  track,  seeing  the  locomotive  and  cars,  and  knowing 
that  they  would  within  a  few  minutes  be  moved  towards 
him,  and  walks  upon  the  track  away  from  the  train  with- 
out keeping  watch  of  its  movements,  where  there  was 
nothing  to  hinder  him  from  seeing  the  movements  of  the 
train  in  time  to  avoid  danger,  and  when  he  could  have 
gone  in  the  same  direction  without  walking  on  the  track, 
is  guilty  of  such  negligence  as  will  prevent  his  recovery 
for  an  injury  caused  by  the  carelessness  or  unskillfulness 
of  the  employees  of  the  railroad,  not  amounting  to  wil- 
fulness on  their  part.  A  person  so  walking  upon  a  railroad 
track  is  not  free  from  negligence  if  he  omits  to  keep  watch 
of  the  movements  of  the  train,  relying  upon  a  rule  or  cus- 
tom of  the  employees  of  the  railroad  to  give  a  signal  for 
the  moving  of  the  train.  The  expectation  that  such  signal 
would  be  given  does  not  relieve  a  person  in  such  situation 
from  constant  watchfulness  for  his  safety."  B.  &  0.  R.  JR. 
Co.  V.  DipeWy  40  Ohio  St. ;  RichmonA  and  Dannille  R.  R. 
Co.  V.  AndersoTiy  31  Gratt.  312.  In  the  last  named  case, 
Vol.  Lxxxiir — 73 
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Burkp,  J.,  said :  "  Negligence  is  the  gist  of  the  action.  If 
the  injury  which  resulted  in  the  death  of  the  plaintiff's 
intestate  was  occasioned  by  the  negligence  of  the  defend- 
ant, and  solely  by  such  negligence,  there  can  be  no  doubt 
of  the  plaintiff's  right  to  recover  damages  for  the  injury; 
but  if  there  was  negligence  on  the  part  of  the  defendants, 
and  also  on  the  part  of  the  deceased,  and  the  negligence 
of  the  latter  contributed  to  the  injury,  the  right  of  recovery 
depends  upon  the  circumstances '';  citing  B.  <fr  0.  Ji.  R.  Co, 
V.  Sherman,  30  Gratt.  602;  B,  &  O.  R.  B.  Co.  v.  Whitting- 
ton,  Id.  805;  B.  &  D.  B.  B,  Co.  v.  Morris,  31  Gratt.  200, 
and  other  authorities. 

Applying  these  principles  to  the  facts  as  already  stated, 
which  facts  are  established  without  conflict  in  the  testi- 
mony, it  is  impossible  to  conceive  upon  what  principle  a 
recovery  could  be  justly  claimed  against  the  railroad  com- 
pany.   The  principles  above  stated  apply  with  peculiar 
aptness  to  the  case  in  hearing.    It  is  an  uncontroverted 
fact  that  the  plaintiff's  intestate  lived  only  a  few  miles 
from  the  Central,  where  he  met  his  death,  and  was  fre- 
quently there.     He  was,  therefore,  familiar  with  the  situa- 
nation  and  its  surroundings.     Moreover,  the  inference  is 
irresistible  that  the  deceased,  in  his  position  at  the  Hoff- 
man House  could,  in  the  exercise  of  ordinary  care  and 
caution,  have  seen  the  engine  and  tender  and  observed  the 
direction  it  was  moving  or  was  likely  to  move  very  soon. 
In  this  state  of  things,  he  started  by  a  route  which,  had  he 
pursued  it,  would  have  taken  him  in  safety  to  the  point  of 
his  destination;  but  he  turned  from  that  way  at  Robin- 
son's gate,  a  point  elevated  several  feet  above  the  railroad, 
and  from  which,  had  he  looked,  he  must  have  seen  the 
engine  and  tender.    But,  heedless  of  all  he  saw,  or  could 
have  seen,  he  descended  from  the  safe  way  into  a  position 
where  he  had  no  right  to  be,  placed  himself  on  the  track 
on  which  the  engine  and  tender  was,  and,  after  looking 
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once,  turned  and  walked  away  from  the  engine  in  the  di- 
rection it  was  to  go ;  and  so  walking,  and  not  again  look- 
ing, he  went  recklessly  to  a  horrible  death.  Being  thus 
on  the  track  where  he  had  no  right  to  be,  he  was  a  tres- 
passer, and  there  being  no  negligence  proved  on  the  part 
of  the  railroad  company  or  its  employees,  the  plaintiff 
stands  precluded  from  any  right  of  recovery  against  it. 

In  view  of  the  peculiar  character  of  this  case,  the  reason 
for  the  conclusion  arrived  at  is  aptly  illustrated  by  the  re- 
mark of  Moncure,  P.,  in  B.  &  0.  R.  JR.  Co.  v.  Sherman, 
supra,  theit  "the  instinct  of  self-preservation  seemed  there- 
fore to  require  that  Sherman  should  use  incessantly,  while 
he  was  walking  upon  the  track,  both  his  eyes  and  his  ears 
to  discover  any  signs  of  danger,  whether  approaching  from 
behind  or  before.  Had  he  heeded  this  plain  admonition, 
he  would  certainly  have  escaped  all  danger.  His  walking 
upon  the  track  instead  of  in  one  of  the  paths  on  the  sides 
of  it,  and  his  not  properly  looking  at  or  listening  for  dan- 
ger while  so  doing,  has  been  the  chief,  if  not  the  only, 
cause  of  death,  and  at  least  made  him  guilty  of  contribu- 
tory negligence  in  regard  to  such  results."  This  remark 
is  peculiarly  appropriate  to  the  case  in  hand.  The  case  in 
hand  is  a  far  stronger  case  of  negligence  on  the  part  of  the 
plaintiff  than  the  case  above  referred  to.  Here  the  plain- 
tiff's intestate,  in  open  day,  recklessly  left  a  position  of 
absolute  safety  and  threw  himself  upon  the  defendant's 
railway  in  the  midst  of  several  tracks  and  moving  trains. 
His  negligence  was  so  gross  as  to  look  almost  like  wilful 
self-destruction. 

There  being  in  this  case  no  negligence  on  the  part  of  the 
railroad  employees,  it  becomes  unnecessary  to  discuss,  in 
other  aspects,  the  doctrine  of  contributory  negligence,  the 
gross  negligence  of  the  plaintiff's  intestate  being  the  sole 
proximate  cause  of  his  death.  From  the  facts  established 
and  the  views  already  expressed,  it  is  unnecessary  to  notice 
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other  questions  raised  by  counsel  for  the  defendant  In 
error. 

It  being  thus  shown  that  the  circuit  court  erred  in  its 
judgment  on  the  demurrer  to  evidence,  it  follows  that  said 
court  also  erred  in  overruling  the  defendant's  motion  to 
set  aside  the  verdict,  which  is  the  subject  of  the  defend- 
ant's third  bill  of  exceptions. 

For  the  errors  aforesaid  the  judgment  of  the  circuit  court 
must  be  reversed,  and  final  judgment  rendered  by  this 
court  on  the  demurrer  to  evidence  in  favor  of  the  defend- 
ant, the  plaintiff  in  error  here. 

Judgment  reversed. 
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Bond  y.  The  Commonwealth. 

(Two  cases.) 

June  30th,  1S87. 

1.  Criminal  Proceedings — Felonies — Motion  for  new  trial— Prisoner' s 

presence. — Prisoner  must  be  present  at  every  stage  of  trial  for  felony 
where  anything  is  done  by  which  he  is  to  be  affected.  Code  1873,  ch. 
202,  {  3.  His  presence  must  be  shown  by  the  record  when  motion  for 
new  trial  is  made  and  overruled.    Hooker's  case,  13  Gratt.  763. 

2.  Idem — Case  of  irregularity — Case  at  bar. — But  if  in  his  absence  motion 

for  new  trial  is  made  and  overruled,  and  afterwards  during  same  term, 
in  his  presence,  the  overruling  is  rescinded,  and  he  is  invited  to  renew 
the  motion,  but  refuses — 
Held: 

The  irregularity  is  thereby  cured.     BosweWs  case,  20  Gratt.  865. 

3.  Idem — Cumulative  evidence, — It  is  not  error  to  deny  new  trial  asked  for 

on  account  of  after-discovered  evidence  that  is  merely  cumulative. 

4.  Idem — Evidence — Threats — Case  at  bar. — It  is  not  error  to  admit  in  a 

trial  for  house-burning  evidence  of  prisoner's  threats  to  burn  a  house 
so  close  to  the  building  burned  that,  during  the  latter's  burning,  it 
took  fire  therefrom  several  times. 

Error  to  two  judgments  of  the  judge  of  circuit  court  of 
Bedford  county,  refusing  writs  of  error  to  two  judgments 
of  the  county  court  of  said  county,  rendered  March  9th, 
1887,  on  two  indictments  for  house-burning  against  George 
Bond,  at  the  separate  trials  whereof  the  jury  found  him 
guilty,  and  in  No.  1  fixed  the  term  of  imprisonment  in  the 
penitentiary  at  ten  years,  and  in  No.  2  fixed  it  at  three 
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years.  During  the  proceedings  the  prisoner  excepted  to 
several  rulings  of  the  county  court,  which  were  the  same 
in  both  cases.  And  he  obtained  from  one  of  the  judges  of 
this  court  a  writ  of  error  and  supersedeas  in  each  case. 
Opinion  states  the  case. 

8.  S.  P.  Patteson,  for  the  prisoner. 

R.  A.  Ayers,  attorney-general,  for  the  Commonwealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

On  the  twenty- fifth  day  of  October,  1886,  two  indictments 
were  found  by  the  grand  jury  of  Bedford  county  court 
against  the  plaintiff  in  error,  George  Bond — one  charging 
him  with  burning,  '*  feloniously  and  maliciously,"  the 
tobacco-barn  owned  by  Robert  Hewitt,  and  at  the  same 
time  also  another  tobacco-barn,  owned  by  Moorman  Parker^ 
George  Parker  and  Fanny  Parker;  and  the  other  charging 
him  with  burning,  "feloniously  and  maliciously,"  the 
barns  of  E.  T.  Walker  and  O.  P.  Bell.  The  offences  are 
charged  to  have  been  committed  on  the  same  day,  viz:  the 
fifteenth  day  of  October,  1886.  The  said  indictments  were 
returned  into  court  and  presented  by  the  said  grand  jury, 
marked  or  endorsed,  respectively,  "A  true  bill"  (No.  1), 
"A  true  bill  (No.  2), 

On  Tuesday,  the  second  day  of  the  February  term  of  the 
county  court  of  Bedford  county,  the  accused  was  tried  upon 
the  indictment  "No.  1,"  and  convicted  by  the  jury,  whose 
verdict  fixed  his  confinement  in  the  penitentiary  for  the 
period  of  ten  years.  "And  the  prisoner  was  remanded  to 
jail."  On  Saturday,  the  fifth  day  of  the  said  term  of  the 
said  court,  the  prisoner's  attorney  made  a  motion,  in  the 
absence  of  the  prisoner,  to  have  the  verdict  set  aside  and 
to  have  a  new  trial  granted,  upon  the  ground  that  on  the 
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day  after  his  trial  the  prisoner  had  discovered  new  evi- 
dence material  to  the  issue,  which,  by  duo  diligence,  he 
could  not  have  known  before;  which  said  motion  the  court 
heard  and  overruled,  in  the  absence  of  the  prisoner,  and 
without  an  order  to  bring  him  into  court;  to  which  ruling 
the  prisoner,  by  his  counsel,  excepted.  On  Wednesday,  the 
ninth  day  of  the  term,  the  prisoner  was  brought  into  court, 
and,  on  the  part  of  the  court  and  the  Commonwealth,  it 
was  offered  and  pressed  upon  him  to  renew  his  motion  for 
a  new  trial ;  which  the  prisoner  declined  to  do,  as  his  motion 
for  a  new  trial  had  been  made  and  overruled  on  Saturday 
previous,  the  fifth  day  of  the  term. 

The  prisoner,  thereupon,  moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial,  upon  the  ground,  that, 
when  the  motion  was  made,  on  Saturday,  the  fifth  day  of 
the  term,  he  was  not  present  in  court;  which  motion  the 
court  overruled,  and  to  which  ruling  of  the  court  the 
prisoner  excepted.  The  court  assigned,  as  his  reason  for 
overruling  the  said  motion,  that  he  had  the  prisoner  brought 
into  court,  and  "it  being  suggested  to  the  court  that  when 
the  prisoner,  by  his  attorney,  made  his  motion  for  a  new 
trial,  on  Saturday  last,  he  was  not  in  court,  it  is  ordered 
that  the  order  made  on  that  day  overruling  his  motion  for 
a  new  trial  be  set  aside,  and  the  prisoner  being  now  in 
court,  he  is  asked  to  renew  his  motion  for  a  new  trial,  if 
he  desires  so  to  do;  and  thereupon  he  declines  to  do  so''; 
whereupon  the  court  overruled  tlie  motion  made  on  Satur- 
day last,  and  pronounced  judgment  against  the  prisoner 
according  to  the  verdict  of  the  jury.  From  this  judgment 
of  the  county  court  of  Bedford  county  the  prisoner  peti- 
tioned for  a  writ  of  error  and  supersedeas,  which  was 
refused  by  the  judge  of  the  circuit  court  of  Bedford  county, 
to  which  said  refusal  a  writ  of  error  and  supersedeas  were 
allowed  him  by  one  of  the  judges  of  this  court. 

On  the  fourth  day  of  March,  1887,  being  the  fourth  day 
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of  the  March  term  of  the  county  court  of  Bedford  county, 
the  prisoner  was  tried  by  a  jury  in  said  court,  upon  the 
.indictment  "  No.  2,''  who  found  a  verdict  of  guilty  against 
him,  and  fixed  his  term  of  confinement  in  the  penitentiary 
at  three  years.  And  the  prisoner  was  remanded  to  jail. 
On  Saturday,  the  fifth  day  of  the  term,  the  prisoner's 
counsel,  in  his  absence  from  the  court,  made  a  motion  for 
the  verdict  to  be  set  aside  and  a  new  trial  to  be  granted  to 
the  prisoner,  upon  the  ground  that  it  was  contrary  to  the 
law,  inasmuch  as  testimony  not  relevant  to  the  issue  bad 
been  admitted  upon  the  trial;  which  motion  the  court 
overruled,  and  the  prisoner  excepted. 

On  Wednesday,  the  ninth  day  of  March,  1887,  the  pris- 
oner, George  Bond,  who  stands  convicted  of  house-burning 
"  No.  2,''  was  this  day  again  led  to  the  bar  of  the  court  in 
custody  of  the  sheriff  of  the  county  of  Bedford,  and  it 
being  suggested  to  the  court  that  when  the  prisoner,  by 
his  attorney,  made  his  motion  for  a  new  trial  on  Saturday 
last  the  prisioner  was  not  in  court,  it  is  ordered  that  the 
order  entered  on  that  day  overruling  his  motion  for  a  new 
trial  be  set  aside ;  and  the  prisoner  being  now  in  court,  he 
is  asked  to  renew  his  motion  for  a  new  trial,  if  he  desires 
so  to  do,  and  thereupon  he  declines  to  do  so.  Whereupon 
the  court  overruled  the  motion  made  by  the  prisoner  on 
Saturday  last,  and  proceeded  to  pronounce  judgment  against 
him  according  to  the  verdict  of  the  jury.  And  thereupon 
the  prisoner  moved  the  court  to  set  aside  the  verdict  ren- 
dered against  him  and  the  sentence  passed  in  the  case,  and 
to  grant  to  him  a  new  trial,  on  the  ground  that  on  Saturday 
last,  when  his  motion  for  a  new  trial  was  made  and  over- 
ruled, the  prisoner  was  not  in  court;  which  motion  was 
overruled  by  the  court.  The  prisoner  petitioned  the  judge 
of  the  circuit  court  of  Bedford  county  for  a  writ  of  error 
and  supersedeas  to  the  aforesaid  judgment  of  the  county 
court,  which  were  refused  ;  whereupon  he  applied  for  and 
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obtained  from  one  of  the  judges  of  this  court  a  writ  of 
error  and  supersedeas  to  the  said  judgment. 

By  agreement  of  the  attorney  general  and  the  counsel 
for  the  plaintiff  in  error,  these  two  cases  have  been  argued 
and  submitted  as  one  case,  the  alleged  errors  complained 
of  being  exactly  the  same  in  both  cases. 

The  records  in  both  cases  show,  that,  when  the  prisoner, 
by  his  counsel,  made  his  motions  for  new  trials,  he  did  not 
appear  in  person,  and  was  not  in  the  court  when  the  court 
considered  and  overruled  the  said  motions. 

Bishop  on  Criminal  Procedure,  sec.  682,  says :  "  It  is  a 
principle  pervading  the  entire  law  of  procedure  in  crimi- 
nal causes  that,  after  indictment  found,  nothing  shall  be 
done  in  the  cause  in  the  absence  of  the  prisoner  (citing  in 
the  note  Hooker's  case,  13  Gratt.  763J.  Yet  the  doctrine  of 
waiver  of  rights,  discussed  in  a  previous  chapter,  may  to 
some  extent  modify  this  principle  so  as  to  allow  of  pro- 
ceedings in  the  absence  of  the  defendant,  when  he  does 
not  choose  to  be  present,  and  especially  when  his  conve- 
nience is  consulted  by  having  the  steps  taken  while  he  is 
absent.  Yet  the  right  of  waiver  seems  not  to  be  carried 
very  far  here." 

In  Jackson's  case,  19  Gratt.  656,  it  was  held  that  the 
prisoner  "  is  to  be  considered  as  standing  upon  all  his  legal 
rights,  waiving  none  of  them." 

"  In  felonies  it  is  not  in  the  power  of  the  prisoner,  either 
by  himself  or  by  his  counsel,  to  waive  the  right  to  be  per- 
sonally present  during  the  trial."  *  *  *  »  (Bishop  on 
Crim.  Pro.,  §  686.) 

In  the  case  of  Warren  v.  State,  19  Ark.  214,  68  Am. 
Decis.  214,  the  editor,  in  a  note  carefully  collating  all  the 
authorities,  says:  "The  better  opinion  is,  that  the  rule 
should  be  adhered  to  in  felonies  from  arraignment  to  the 
final  sentence."  See,  also,  Stubhs  v.  State,  49  Miss.  724 ; 
State  V.  Rippon,  2  Bay.  99;  Simpson  v.  State,  56  Miss.  297; 
Vol.  Lxxxirr — 74 
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liolls  V.  State,  62  Miss.  391 ;  Regina  v.  Candwell,  6  Eng.  L. 
&  Eq.  352 ;  HoUon  v.  State,  2  Fla.  476. 

In  the  case  of  Andrews  v.  State,  2  Sneed's  R.  550,  the 
court  declares  :  "  In  criminal  cases  of  the  grade  of  felony, 
where  the  life  or  liberty  of  the  accused  is  in  peril,  he  has 
the  right  to  be  present,  and  must  be  present  during  the 
trial,  and  until  the  final  judgments 

Bishop  on  Crim.  Pro.,  §  691,  cites  the  case  of  Jewell  v. 
Commonwealth,  10  Harris  (Pa.),  in  which  it  was  said  *^his 
(prisoner's)  counsel  may  ask  for  a  new  trial  in  his  absence," 
and  adds :  "  It  is  difficult  to  accept  this  as  the  universal 
doctrine;  and  perhaps  the  law  on  this  subject  is  not  held 
in  all  judicial  localities  alike.  In  cases  of  misdemeanor, 
punishable  only  by  fine,  the  law  is,  indeed,  so;  thus  in 
England,  where  a  defendant  has  been  found  guilty  upon 
an  indictment  for  an  offence  which  does  not  subject  him 
to  a  corporal  punishment,  he  need  not  be  present  in  court 
in  order  to  move  by  his  counsel  for  a  new  trial."  This 
statement  of  the  negative  requirement  of  the  law,  in  cases 
of  misdemeanor,  or  where  the  offence  charged  cannot  in- 
volve the  life  or  liberty  or  sacredness  of  the  person  of  the 
prisoner,  is  pregnant  with  the  affirmative  that,  in  all  cases 
where  the  conviction  is  for  an  offence  the  punishment  of 
which  is  the  loss  of  life,  liberty,  or  the  sacred  immunity 
of  the  person  of  the  prisoner,  he  must  be  present  in  court 
when  his  motion  for  a  new  trial  is  made  and  when  it  is 
acted  on  by  the  court.  However  this  may  be  in  other 
*•' judicial  localities,"  to  use  the  expression  of  Mr.  Bishop, 
it  is  the  absolute  rule  of  law  in  Virginia. 

In  Sperry^s  case  (9  Leigh,  624),  Lomax  J.,  said:  "The 
well-established  practice  in  England  and  in  this  State  is 
that  a  prisoner  accused  of  felony  must  be  arraigned  in 
person  and  must  plead  in  person,  and  in  all  the  subsequent 
proceedings  it  is  required  that  he  shall  appear  in  person. 
This  practice  is  stated  in  Chitty's  Crim.  Law,  411-414.  *    * 
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Ill  looking  into  the  Eaglish  forms  of  entries,  it  will  be 
found  that  the  appearance  of  the  accused  is  carefully- 
stated  upon  the  record  to  have  been  in  his  proper  person/' 
4  Chitt.  Crim.  Law,  268.  "An  appearance  by  attorney  can- 
not imply  that  the  prisoner  was  personally  present  in 
court,  and,  therefore,  the  record  is  deficient  in  what  the 
law  regards  as  essential  to  be  stated  in  such  a  case/'  For 
this  error  the  judgment  was  reversed  and  a  new  trial  was 
ordered.  And  this  court,  reviewing  that  case,  in  the  case 
of  Hooker  v.  Commonwealth^  13  Gratt.  766,  unanimously 
affirmed  it,  giving  the  prisoner  a  new  trial,  and  holding  it 
to  be  the  right  of  the  prisoner  to  "be  present  (in  court)  hot 
only  when  the  jury  are  hearing  his  case,  but  at  any  subse- 
quent stage  when  anything  may  be  done  in  the  prosecution 
by  which  he  is  to  be  affected."  Jackson's  case,  19  Gratt. 
664,  re-afflrms  these  decisions. 

The  foregoing  citations  are  sufficient  to  attest  the  ad- 
judged authority  and  importance  of  the  rule  of  law  and 
practice  in  Virginia,  that  the  prisoner  has  the  right  to  be 
present  in  court  at  any  and  every  stage  of  his  trial  "  when 
anything  may  be  done  by  which  he  is  to  be  affected."  But 
we  are  of  opinion  that  the  record  in  this  case  shows  that 
nothing  was  done  in  the  prosecution  by  which  the  prisoner 
was  or  could  be  affected,  or  of  which  he  can  rightfully 
complain.  The  motion  for  a  new  trial,  made  by  the  prison- 
er's counsel  some  days  after  the  verdict  had  been  rendered 
and  recorded  and  the  jury  had  been  discharged,  could  not 
by  any  possibility  have  influenced  the  jury  in  their  find- 
ing; and  even  if,  in  legal  contemplation,  a  motion  was 
made  and  overruled  on  Saturday,  the  fifth  day  of  the  term, 
by  the  prisoner's  counsel  in  behalf  of  the  prisoner,  when 
the  prisoner  was  not  present,  yet  the  record  shows  that  on 
Wednesday,  the  ninth  day  of  the  term,  the  court  brought 
the  prisoner  into  court  and  rescinded  the  order  entered  on 
Saturday,  the  fifth  day  of  the  term,  and  thereby  cured  the 
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irregularity  (if  any  it  was),  as,  under  the  ruling  in  BoswelVs 
case,  20  Gratt.  865,  it  had  the  rightful  power  to  do,  and 
that  the  prisoner  was  given  the  opportunity,  and  even 
urged,  to  make  his  motion  for  a  new  trial  upon  the  same 
grounds,  or  any  other  which  he  might  have,  which  he 
elected  not  to  do;  whereupon  the  court  proceeded,  very 
properly,  to  pronounce  judgment  upon  the  prisoner  accord- 
ing to  law  and  the  verdict. 

We  do  not  think  the  court  erred  in  refusing  to  grant  a 
new  trial  upon  the  ground  of  after-discovered  evidence.  It 
was  merely  cumulative,  and  could  not,  or  ought  not  to, 
produce  a  different  verdict. 

Nor  is  the  assignment  of  error  well  taken,  that  the  court 
admitted  evidence  of  the  threats  made  by  the  prisoner 
against  William  Franklin.  It  was  relevant,  and  showed 
that  Franklin's  dwelling  was  so  close  to  the  barn  which 
was  burned  that  it  repeatedly  caught  on  fire,  and  was  with 
the  utmost  difficulty  saved  from  destruction. 

The  judgments  complained  of  are  right,  and  they  are 
affirmed, 

Lewis,  P.,  concurred  in  affirming  the  judgment  in  each 
case,  but  was  of  opinion  that  the  validity  of  the  proceed- 
ings was  not  aflfected  by  reason  of  the  absence  of  the 
prisoner  when  the  motion  for  a  new  trial  was  made  and 
disposed  of. 

Judgment  affirmed  in  both  cases. 
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Rorer's  Heirs  v.  Roanoke  National  Bank  and  als. 
June  80th,  1887. 

1.  Married  Women — Deeds — Recordation — Effect. — The  deed  of  a  mar- 

ried woman  does  not  operate  to  pass  from  her  any  right,  title  or 
interest  of  any  kind  she  may  have  in  any  estate,  until  her  privy  exami- 
nation, acknowledgment  and  declaration  as  respects  thereto  shall 
have  been  taken  and  certified,  as  prescribed  by  law,  and  the  same  and 
the  deed  to  which  the  same  is  annexed,  or  on  which  it  is,  shall  have 
been  delivered  to  the  proper  clerk  and  admitted  to  record,  both  as  to 
her  husband  and  herself ;  and  when  that  has  been  done,  as  prescribed 
by  Code  1873,  ch.  117,  J{  4,  o,  6  and  7,  then,  and  not  till  then,  her  deed 
operated  to  pass  from  her  and  her  representatives  all  the  right,  title 
and  interest  of  every  nature  which  at  the  date  of  her  deed  she  may 
have  had  in  any  estate  thereby  conveyed,  as  effectually  as  if  she  were 
at  the  said  date  an  unmarried  woman  ;  but  such  deed  does  not  operate 
any  further  upon  her,  or  her  representatives,  by  reason  of  any  cove- 
nant or  warranty  contained  therein . 

2.  Idem — Unauthorized  recordation. — An  unauthorized  recordation  is  void. 

And  if  after  a  married  woman  has  executed  the  instrument,  and  upon 
her  privy  examination  has  acknowledged  that  she  freely  executed  it, 
and  does  not  wish  to  retract  it,  and  the  same  has  been  duly  certified, 
the  instrument  has  been  cancelled  and  made  of  none  effect,  any  subse- 
quent recordation  of  it  is  unauthorized  and  void. 

Appeal  from  decree  of  circuit  court  of  Roanoke  county, 
rendered  April  9th,  1886,  in  the  chancery  cause  wherein 
the  Roanoke  National  Bank  and  others  were  complainants, 
and  Ferdinand  Rorer  and  his  trustees,  L.  H.  Cocke  and  two 
others,  James  B.  Gregory  and  Ella,  his  wife,  P.  H.  Rorer, 
Ferdinand  Rorer,  Jr.,  Ernest  Rorer,  and  Eulalia  Rorer  (the 
last  five  of.  whom  are  the  heirs  at  law  of  Mrs.  Julia  Rorer, 
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deceased,  late  wife  of  said  Ferdinand  Rorerj  and  others 
were  defendants.  The  decree  being  unfavorable  to  the 
claims  of  the  said  heirs,  they  obtained  an  appeal  and 
supersedeas  to  this  court    Opinion  states  the  case. 

6r.  TF.  ct  L.  C.  IlansbroughyeinA  Kean  &  Keariy  for  the 
appellants. 

F.  Rorer  owned  two  hundred  and  ninety  seven  and  a  half 
acres  of  land  in  Roanoke  county.  His  wife  (Julia),  as  de- 
visee of  her  father,  owned  an  adjoining  tract  of  two  hun- 
dred and  fourteen  and  a  half  acres.  By  deed  in  1861,  duly 
executed  and  acknowledged,  they  conveyed  to  M.  P.  Craw- 
ford both  tracts,  describing  each  and  stating  how  each  had 
been  derived.  The  price  was  ?43,000.  In  1866,  Crawford 
had  paid  $11,000,  and  being  unable  to  pay  the  balance,  he 
and  Rorer  agreed  to  cancel  the  sale.  Rorer  conveyed  to 
Crawford  a  tract  in  Pulaski  to  repay  what  Crawford  had 
paid  him.  And  Crawford  and  wife  executed  and  acknowl- 
edged, without  any  warranty,  the  following  deed,  viz: 

*' Whereas  the  said  Ferdinand  Rorer  heretofore,  on  the 
first  day  of  September,  1861,  sold  to  the  said  Madison  P. 
Crawford  a  certain  tract  or  parcel  of  land  lying  in  Roanoke 
county,  near  Big  Lick  depot,  containing  five  hundred  and 
thirteen  acres,  more  or  less,  and  at  the  same  time  executed, 
acknowledged  and  delivered  to  the  said  Crawford  a  deed 
of  bargain  and  sale. for  the  same,  retaining  a  lien  therein 
on  said  land  for  certain  sums  of  purchase-money  unpaid, 
which  deed  has  not  been  admitted  to  record,  and  is  sup- 
posed to  be  lost.  And  whereas  the  said  Crawford  has  now 
resold  the  said  tract  of  land  to  the  said  Rorer,  and  is  willing 
to  reconvey  the  same  to  him,  so  as  to  secure  the  legal  title 
and  save  harmless  the  said  Rorer  in  case  the  lost  deed 
should  hereafter  be  found  and  set  up  as  a  valid  conveyance 
for  the  said  tract  of  land. 
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"Now,  therefore,  in  consideration  of  the  premises  and  of 
one  dollar,  the  said  Madison  P.  Crawford  and  Mary  Susan, 
his  wife,  do  hereby  grant,  release  and  forever  quit  claim  to 
the  said  Ferdinand  Rorer  all  their  right,  title,  interest  in 
and  claim  to  the  said  tract  of  land  containing  five  hundred 
and  thirteen  acres,  more  or  less,  as  effectually  and  to  all 
intents  and  purposes  as  though  the  same  had  not  been  con- 
veyed to  the  said  Crawford  by  the  deed  aforesaid/' 

The  object  of  this  deed,  as  shown  by  its  own  language 
and  by  the  evidence  of  both  F.  Rorer  and  M.  P.  Crawford, 
was  to  cancel  the  sale  and  to  make  of  none  effect  the  deed 
of  1861 — that  is,  "to  secure  the  legal  title  and  save  harm- 
less the  said  Rorer  in  case  the  said  lost  deed  should  after- 
wards be  found  and  set  up  as  a  valid  conveyance  of  the 
said  tract  of  land."  And  the  deed  proceeded  to  convey  to 
the  said  F.  Rorer  all  of  the  right,  title  and  interest  of  the 
said  Crawford  in  and  to  the  said  land  "as  effectually  and 
to  all  intents  and  purposes  as  though  the  same  had  not 
been  conveyed  to  him." 

The  deed  of  1861,  though  it  had  not  been  recorded,  yet 
operated  as  between  F.  Rorer  and  Crawford  to  pass  to  the 
latter  all  the  former^s  interest  in  the  entire  tract,  viz:  the 
fee  simple  of  the  two  hundred  and  ninety-seven  and  a  half 
acres  and  his  life  estate  in  the  two  hundred  and  fourteen 
and  a  half  acres.  But  because  it  had  not  been  recorded,  it 
did  not  operate  to  pass  out  of  Mrs.  Rorer  her  fee  simple  of 
the  two  hundred  and  fourteen  and  a  half  acres  or  her  dower 
right  in  the  two  hundred  and  ninety-seven  and  a  half  acres. 
In  fact,  it  was  wholly  inoperative  and  not  binding  as  to  her. 
See  Code  1873,  ch.  117,  §  7,  which  reads  thus: 

"7.  When  the  privy  examination,  acknowledgment  and 
declaration  of  a  married  woman  shall  have^  been  so  taken 
and  recorded,  or  when  the  same  shall  have  been  taken  and 
certified  as  aforesaid,  and  the  writing  to  which  such  certifi- 
cate is  annexed,  or  on  which  it  is,  shall  have  been  delivered 
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to  the  proper  clerk  and  admitted  to  record  as  to  the  hus- 
band as  well  as  the  wife,  such  writing  shall  operate  to  con- 
vey from  the  wife  her  right  of  dower  in  the  real  estate 
embraced  therein,  and  pass  from  her  and  her  representa- 
tives all  right,  title  and  Interest  of  every  nature  which,  at 
the  date  of  such  writing,  she  may  have  in  any  estate  con- 
veyed thereby,  as  eflfectually  as  if  she  were  at  the  said  date 
an  unmarried  woman ;  and  such  writing  shall  not  operate 
any  further  upon  the  wife,  or  her  representatives,  by  means 
of  any  covenant  or  warranty  contained  therein." 

The  revision  of  1849  did  not  change  the  policy  of  the 
law,  except  where  expressed  or  necessarily  implied,  and  the 
above  section  means  just  what  the  Code  of  1819  declared  on 
this  subject.  (See  Rev.  Code,  pp.  361-71.)  Nor  does  the 
Code  of  1819  change  the  meaning  of  the  act  of  1814,  which 
for  the  first  time  guarded  the  wife  against  covenants  or 
warranties,  as  was  suggested  by  the  decision  in  1804,  in 
Nelson  v.  Harmon^  3  Call.  394.  And  substantially  it  agrees 
with  the  act  of  1792  (1  Stat,  at  Large,  84),  and  the  act  of 
1748  (5  Hen.  Stat.  408),  and  the  act  of  1734  (4  Hen.  Stat.  397), 
and  the  act  of  1710  (3  Hen.  Stat.  517j,  and  the  act  of  1703 
(3  Hen.  Stat.  304),  and  even  the  act  of  1674  (2  Hen.  Stat.  317j, 
which  was  the  first  act  on  the  subject  in  Virginia. 

The  result  of  those  acts  is  that  a  married  woman's  deed 
is  void  unless  recorded,  and,  of  course,  passes  no  estate  or 
interest  out  of  her.  The  act  of  1792  says  that  her  unre- 
corded deed  "is  not  binding  on  \\\q  feme  or  her  heirs." 
And  all  the  subsequent  acts  substantially,  in  a  more  con- 
densed form,  say  the  same  thing.  The  Kentucky  statutes 
are  the  same  as  those  of  Virginia,  and  in  1849  the  supreme 
court  of  that  State,  in  Scarborough  v.  WatkinSy  9  B.  Mon- 
roe, 640,  said:  *^The  recording  of  the  deed  of  9^  feme  covert 
is  necessary,  not  merely  to  make  the  deed  valid  against 
subsequent  creditors  and  purchasers,  but  to  pass  the  title 
out  of  the  grantor."    "The  execution  of  a  deed  without 
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acknowledgment  by  a  married  woman  is  a  nullity/'  So 
says  Tyler  on  Coverture,  505,  and  the  acknowledgment 
without  admission  to  record  gives  the  deed  no  life,  because 
the  same  statute  which  requires  the  one  also  requires  the 
other;  and  as  she  can,  after  signing,  sealing  and  delivering 
the  deed  to  the  grantee,  retract  it,  so  she  can  recall  it  at 
any  time  before  it  has  been  recorded,  for  it  is  an  incom- 
plete transaction.  Admission  to  record  without  her  assent — 
"  unauthorized  recordation  ''—is  void.  ( 1  Tucker,  268.)  Her 
assent  may  be  presumed  after  acknowledgment;  but  the 
presumption  is  not  conclusive,  and  may  be  rebutted  even 
by  indirect  evidence,  such  as  the  grantee's  agreement  to 
cancel  the  deed,  or  any  such  change  of  circumstances  as 
would  furnish  the  conclusion  that  she  did  not  assent  to  its 
recordation.  As  the  record  shows,  the  deed  of  1861  was 
never  admitted  to  record  until  eighteenth  of  October,  1875, 
only  a  few  weeks  before  Mrs.  Rorer's  death.  It  was  re- 
corded— it  does  not  appear  at  whose  instance  or  by  what 
authority.  It  was  recorded  after  the  agreement  to  cancel 
it  was  made  by  the  deed  of  1866,  and  after  the  sale  had 
been  abrogated  and  Crawford  had  executed  his  deed  for 
the  purpose,  as  it  is  therein  declared,  of  making  the  situa- 
tion of  the  several  parties  to  the  deed  of  1861  just  the  same 
as  though  that  deed  had  never  conveyed  to  him  the  said 
land.  Under  such  circumstances,  does  it  comport  with  the 
spirit  of  the  acts  aforesaid,  that  the  recordation  of  Mrs. 
Rorer's  deed  in  1875  should  have  the  effect  of  vitalizing 
her  deed  of  1861? 

The  deed  of  1866  makes  no  reference  to  Mrs.  Rorer  and 
her  conveyance  of  said  land  to  Crawford.  It  only  speaks 
of  F.  Rorer's  conveyance,  and  it  reconveys  to  him  what  he 
had  conveyed  to  Crawford.  Mrs.  Rorer's  interest  in  the 
land  had  not  passed  out  of  her  when  the  deed  of  1866  was 
executed.  Crawford  was  then  vested  only  with  F.  Rorer's 
interest  therein,  and  that  interest  he  reconveyed  to  F. 
Vol.  Lxxxin — 75 
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Rorer.  What  lie  had  not,  of  course  he  could  not,  and  did 
not,  transfer  back  to  F.  Rorer.  Nor  did  he  pretend  to  do 
so.  His  deed  contains  no  allusion  to  Mrs.  Rorer  or  to  her 
interest  having  been  vested  in  him  by  that  deed.  Pre- 
sumably, both  he  and  F.  Rorer,  and  Mr.  Johnson,  who  wrote 
the  deed  of  1886,  were  aware  that  her  estate  in  said  tract 
had  not  passed  out  of  her  and  vested  in  Crawford  by  virtue 
of  her  deed  of  1861,  which  had  never  been  recorded.  And 
hence  the  silence  of  the  deed  of  1866  as  to  her. 

However,  if  notwithstanding  these  extraordinary  cir- 
cumstances, the  cancellation  of  the  sale,  the  restoration  of 
the  status  qtco  ante,  and  the  manifest  intention  of  all  the 
parties  never  to  give  vitality  to  the  deed  of  1861  by  having 
it  recorded,  and  to  set  it  up  as  a  valid  conveyance,  it  should 
be  contended  that  its  recordation  in  1875  did  give  it  vital- 
ity and  make  it  pass  Mrs.  Rorer's  interest,  its  effect  must 
have  been  to  pass  out  of  her  to  Crawford,  her  grantee,  that 
interest — that  is,  in  the  language  of  the  said  seventh  sec 
tion,  *'  all  right,  title  and  interest  of  every  nature  which, 
at  the  date  of  such  writing,  she  may  have  had  in  the  land 
thereby  conveyed."  This  "  right,  title  and  interest "  had 
not  vested  in  Crawford  when  he  executed  his  deed  of  1866 
to  F.  Rorer.  Hence  it  was  not  passed  to  F.  Rorer,  even  had 
it  been  so  intended.  And  if,  by  the  recordation  in  1875, 
Crawford  subsequently  acquired  that  "  right,  title  and  in- 
terest," the  same  did  not  enure  to  F.  Rorer  by  virtue  of  the 
deed  of  1865,  as  that  deed  contained  no  warranty  of  title. 
This  court,  per  Carr,  J.,  in  Doswell  v.  Buchananj  3  Leigh, 
407,  said :  "  The  counsel  for  the  appellees  insisted,  in  the 
argument,  that  though  Hopkins  had  no  title  when  he  con- 
veyed to  Buchanan's  trustees,  yet,  as  he  afterwards  obtained 
it,  he  and  his  alienee  were  estopped  from  contradicting  the 
deed.  In  respect  to  this,  I  shall  only  remark  that  this 
technicality  is  met  and  neutralized  by  another,  namely, 
that  the  deed  contains  no  clause  of  warranty.    A  deed  of 
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bargain  and  sale,  like  a  release,  passes  no  title  which  the 
bargainer  had  not  at  the  time ;  yet  if  there  be  a  warranty 
annexed,  it  will  bar.  For,  albeit,  (says  Coke,  Co.  Litt.  265, 
b,)  the  release  cannot  bar  the  right,  &c.,  yet  the  warranty 
may  rebut,  and  bar  him  and  his  heirs  of  a  future  right 
that  was  not  in  him  at  the  time,  and  the  reason  wherefore 
a  warranty,  which  is  a  covenant  real,  should  bar  a  future 
right  is  for  avoiding  a  circuity  of  action/'  Burtners  v. 
Keran,  24  Gratt.  42;  Dtbchess  of  Kingston's  case,  2  Smith's 
L.  C.  639-41-3;  Field's  Briefs,  title  Estoppel,  208,  where  it 
is  said  upon  many  unquestionable  authorities :  ^^  The  true 
doctrine  is,  that  where  a  man  who  has  no  title  to  land  con- 
veys it  to  another  with  warranty,  and  afterwards  acquires 
title  thereto,  that  subsequently  acquired  title  enures  to  his 
prior  grantee ;  but  where  a  man  who  has  no  title  to  land 
conveys  it  without  warranty  to  another,  and  afterwards 
acquires  title  thereto,  the  subsequently  acquired  title  does 
not  enure  to  his  prior  grantee,  but  remains  for  his  own 
benefit." 

Therefore,  F.  Rorer  acquired  no  title  to  Mrs.  Rorer's  in- 
terest in  the  said  tract  of  land,  either  by  the  deed  of  1866, 
because  Crawford  then  had  no  title  thereto, — the  deed  of 
1861  being  then  unrecorded, — or  by  enurement  to  him  of 
the  title  subsequently  acquired  by  Crawford  by  the  record 
of  the  deed  in  1875,  as  that  deed  contained  no  warranty  of 
title.  But  Crawford  makes  no  claim,  and  says  the  original 
sale  was  cancelled,  and  things  returned  as  they  were  before 
the  deed  of  1861. 

A  married  woman's  deed  is,  we  repeat,  void  unless  re- 
corded. When  i^ecorded,  it  is  vitalized.  It  operates  then 
to  convey  what  estate  she  had  at  the  date  of  the  execution 
of  the  deed.  But  it  does  not  relate  back  to  that  date,  and 
become  in  force  and  operation  from  then  till  recorded.  It 
is  the  admission  to  record  which  imparts  life  to  it  from 
that  time — that  is,  when  the  recordation  has  been  duly 
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authorized.  But  recordation  gives  it  no  retrospective  opera- 
tion ;  this  is  just  as  when  her  deed  has  been  signed,  sealed 
and  delivered  without  acknowledgment,  it  has  no  efficacy ; 
and,  when  subsequently  acknowledged  by  her,  its  efficacy 
does  not  relate  back,  but  begins  with  the  acknowledgment 
and  recordation.  Relation  back  cannot  be  applied  to  a 
void  act.  Such  an  act  will  not  be  made  good  by  relation. 
See  Jackson  v  Ramsay^  15  Amer.  Dec.  247-8,  note. 

But,  if  by  means  of  recording  the  deed  of  1861  as  late  as 
1875,  Mrs.  Rorer's  estate  was  vested  in  Crawford,  he  cer- 
tainly holds  only  the  legal  title  in  trust  for  the  appellants 
as  the  heirs  of  Mrs.  Rorer.  Where  by  any  means  the  legal 
title  to  land  becomes  vested  in  one  person,  whilst  under 
the  circumstances  of  the  case  others  are  equitably  the 
beneficial  owners,  he  will  be  treated  in  a  court  of  equity 
as  holding  that  legal  title  as  trustee  for  those  who  are  the 
beneficial  owners.  Floyd  v  Harding^  28  Gratt.  407.  Such 
a  trust  is  one  which,  without  being  expressed,  is  deducible 
from  the  nature  of  the  transaction  as  a  matter  of  intent, 
or  which  is  superinduced  upon  the  transaction  by  the 
operation  of  law,  as  a  matter  of  equity,  independently  of 
the  particular  intention  of  the  parties.  5  Field's  Briefs, 
title  Trusts,  §  632;  Hill  on  Trustees,  144;  Smith  v.  ProJUty 
82  Va. 

And  now  here,  if  after  the  cancellation  of  the  sale  and 
the  restoration  of  all  parties  to  their  original  rights  in  the 
said  land  as  was  designed  by  his  deed  of  1866,  the  legal 
title  to  Mrs.  Rorer's  estate  was  vested  in  Crawford  by  the 
wrongful  admission  in  1875  of  her  deed  of  1861  to  record, 
then  it  cannot  be  doubted  that  equitably  the  beneficial 
ownership  of  the  said  estate  is  in  the  appellants,  and 
Crawford  should  be  treated  as  merely  a  trustee  for  them. 

There  can  scarcely  be  a  shadow  of  a  legal  claim  in  F. 
Rorer,  or  in  the  appellees  who  claim  under  him,  to  the 
said  two  hundred  and  fourteen  and  a  half  acres  of  land. 
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The  counsel  for  the  appellee,  E.  G.  McClanahan,  present 
in  their  brief  a  lengthy  account  of  the  common  law  pro- 
ceeding of  fine  and  recovery  in  England,  and  of  several 
English  decisions  as  to  the  effect  thereof,  forgetful  of  the 
fact  that  in  Virginia,  as  the  act  of  1674  (2  Hen.  Sta.t.  317) 
says, "  wee  have  noe  ffines  and  recoveries V  And  in  another 
part  of  their  brief  they  laboriously  controvert  the  appli- 
cation of  the  term  "quit-claim  deed''  to  the  deed  of  1861. 
Verily,  it  is  that,  and  nothing  more.  It  surrenders,  with- 
out covenant  of  warranty,  to  F.  Rorer  what  estate  he  had 
in  the  tract  of  land  conveyed  to  hiih  at  the  date  of  his 
deed' in  1866. 

And  they  say  also  that  "  the  acknowledgment  and  the 
recordation  is  evidential  of  what  she  has  done,  rather  than 
potential  in  passing  her  estate."  But  what  say  the  old 
statutes  ? 

"  Unless  recorded,  such  deed  is  not  binding  on  the  feme 
and  her  representatives."  What  says  the  Code  of  1849? 
"When  recorded,  such  deed  shall  operate  to  pass  the 
feme^s  estate  from  her  and  her  representatives."  Their 
whole  argument  is  based  on  the  idea  that  the  feme^s  deed 
creates  "  a  potential  estate  "  in  the  grantee  before  recorda- 
tion ;  whereas,  until  recordation,  it  is  entirely  inoperative 
and  null.  At  common  law,  she  could  make  no  deed.  The 
statute  is  at  once  the  source  and  the  limitation  of  her 
authority  to  make  a  deed ;  and  to  that  alone  we  must  look 
to  ascertain  its  effects,  and  when  and  upon  what  conditions 
it  takes  effect.  Without  fulfillment  of  all  the  prescribed 
preliminaries,  it  has  no  effect,  and  conveys  no  estate,  po 
tential  or  actual. 

Burks  &  BurkSy  Penn  &  Cocke,  and  D.  B.  Strouse,  for 
the  appellees. 

The  deed  of  September  5,  1861,  from  Ferdinand  Rorer 
and  wife  to  Madison  P.  Crawford,  purporting  to  convey 


598         Roberts  Heibs  v.  Roanoke  National  Bank. 

Argument. 

five  bundred  and  thirteen  acres  of  land,  a  part  of  which 
(two  hundred  and  fourteen  and  a  quarter  acres)  was  the 
land  of  the  wife,  is  a  perfect  deed  of  conveyance  in  its 
terms.  It  was  signed  by  both  husband  and  wife.  The 
acknowledgment,  privy  examination,  and  declaration  of 
wife,  as  party  to  the  deed,  were  taken  and  certified  in  the 
mode  prescribed  by  law.  The  deed  and  certificates  were 
admitted  to  record  in  conformity  to  the  statute.  The  effect 
was,  in  the  very  terms  of  the  statute  (Code  of  1873,  p.  907, 
§  7),  '*to  convey  from  the  wife  her  right  of  dower  in  the 
real  estate  [of  her  husband]  embraced  therein  [in  the 
deed]  and  pass  from  her  and  her  representatives  all  right, 
title,  and  interest  of  every  nature  which  at  the  date  of 
such  writing  [deed]  she  may  have  [had]  in  any  estate  con- 
veyed thereby,  as  effectually  as  if  she  were  at  the  said  date 
an  unmarried  woman.''  "Convey" — "pass"— to  whom? 
Plainly  and  necessarily  to  the  grantee,  his  heirs,  or  assigns. 

It  may  be  conceded,  that  to  *  convey"  or  "pass"  the 
wife's  interest,  under  our  statute  law,  the  deed  or  writing 
must  be  recorded.  In  this  case  the  deed  was  recorded.  It 
was  admitted  to  record  October  18,  1876,  Mrs.  Rorer  was 
then  living.  It  is  admitted  by  the  appellants,  in  the 
record,  that  she  died  November  11, 1875.  If  the  admission 
to  record  had  been  after  her  death,  the  result  would  have 
been  the  same.    McCandlish  v.  KeeUj  13  Gratt.  636. 

But  it  is  contended  in  the  petition  for  appeal,  with  much 
apparent  earnestness,  that  at  the  time  the  deed  was  ad- 
mitted to  record  it  had  been  wholly  superseded  by  the 
deed  of  December  3,  1866, — that  the  Intention  and  effect 
of  the  last  named  deed  was  to  "cancel" — **  rescind  "—the 
former  contract,  and  restore  the  status  quo  in  all  respects, 
and  thus  leave  Mrs.  Rorer  the  owner  in  fee,  as  before,  of 
the  two  hundred  and  fourteen  and  a  quarter  acres  of  land. 

This  we  controvert.  We  invite  the  closest  scrutiny  of 
the  deed  of  1866.     By  virtue  of  the  deed  of  1861,  Crawford 


Bober's  Heibs  V,  Roanoke  National  Bane.        599 

Arg:ument. 

had  become  the  owner  (subject  to  the  Ilea  reserved  for  the 
purchase-money)  of  the  whole  five  hundred  and  thirteen 
acres  of  land— absolutely  of  Rorer^s  own  interest  and  po- 
tentially of  his  wife's.  By  "  potentially,"  we  mean  that 
he,  his  heirs,  or  assigns  had  an  interest  coupled  with  the 
power  to  make  that  interest  effectual  by  putting  the  deed 
on  record  at  any  time,  so  as  to  make  it  operative  to  "  con- 
vey "  and  "  pass ''  all  the  wife's  interest  in  the  land  em- 
braced in  the  deed. 

Now,  the  object  of  the  deed  of  1866  was  not  to  transfer 
Crawford's  interest  under  the  deed  of  1861  distributively 
to  Rorer  and  his  wife,  so  that  they  should  be  severally  re- 
invested with  their  respective  estates  as  they  held  them 
at  the  time  the  deed  of  1861  was  made,  but  to  transfer  the 
whole  to  Rorer,  and  to  him  only— to  "  grant,  and  forever 
quit-claim  to  the  said  Ferdinand  Rorer  all  their  [Craw- 
ford's and  wife's]  right,  title,  interest  in  and  claim  to  the 
said  tract  of  land  containing  five  hundred  and  thirteen 
acres,  more  or  less,  as  effectually  and  to  all  intents  and 
purposes  as  though  the  same  had  not  been  conveyed  to  the 
said  Crawford  by  the  deed  aforesaid."  The  use  of  these 
last  words,  "  as  though  the  same  had  not  been  conveyed," 
etc.,  was  not  intended  to  indicate  the  persons  to  take  and 
hold  under  the  deed.  That  had  already  been  declared  in 
explicit  terms— the  conveyance  was  to  Ferdinand  Rorer 
alone — but  the  sole  object  in  their  use  was  to  show  the 
intention  of  a  complete  divestiture  of  all  the  right,  title, 
interest  and  claim  of  Crawford  and  wife. 

If  it  had  been  intended  that  the  status  quo  as  to  Rorer's 
wife  as  well  as  himself  should  be  completely  restored,  the 
grant,  release,  and  quit-claim  would  have  been  of  their 
respective  lands  to  each  of  them.  Such  an  object  could 
not  have  been  as  well  effected,  if  it  could  have  been 
effected  at  all,  in  any  other  way.  Instead  of  that,  as  ap- 
pears by  the  deed,  the  conveyance  is  to  Rorer  alone. 
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The  fact  is,  the  transaction  was  a  resale  to  Rorer.  It  is 
so  recited  in  the  deed — ''  whereas  the  said  Crawford  has 
now  resold  the  said  tract  of  land  to  the  said  Rorer,  and  is 
willing  to  reconvey  the  same  to  him,  so  as  to  secure  the 
legal  title  and  save  harmless  the  said  Rorer  in  case  the 
said  lost  deed  be  found  and  set  up  as  a  valid  conveyance 
of  the  said  tract  of  land — ."  The  resale  was  of  the  entire 
tract.  The  deed  shows  this.  It  embraced,  therefore,  not 
only  Rorer's  original  interest,  but  his  wife^s  also.  In  the 
deed  of  1861  the  whole  purchase-money  was  made  payable 
to  him  alone,  the  lien  for  its  payment  was  reserved  to  him 
alone,  and  the  resale  and  reconveyance  were  to  him  alone. 

What,  then,  was  the  effect  of  the  deed  of  1866  ?  It  ope- 
rated instanter  as  a  conveyance  to  Rorer  of  all  the  right, 
title,  interest  and  claim,  legal  and  equitable,  of  Crawford 
and  wife  to  the  entire  tract  of  land.  It  is  admitted  by  the 
appellants  that  it  transferred  to  Rorer  the.  legal  title  to 
the  land  (some  three  hundred  acres)  which  was  conveyed 
by  him  to  Crawford  by  the  deed  of  1861 ;  but  they  deny 
that  it  transferred  or  affected  the  title  to  the  two  hundred 
and  fourteen  and  a  quarter  acres  (Mrs.  Rorer's  part  of  the 
tract),  except  to  the  extent  of  her  husband's  life  estate  in 
it.  As  to  this  (the  two  hundred  and  fourteen  and  a  quarter 
acres),  they  say  that  at  the  date  ot  the  deed  Crawford  had 
no  title  to  it,  because  the  deed  of  1861,  under  which  he 
claimed,  had  not  then  been  admitted  to  record,  was  then 
superseded,  and  the  title  of  Mrs.  Rorer  was  not,  therefore, 
divested,  but  abided  in  her  and  descended  to  her  heirs. 

Conceding  that  it  was  necessary  that  the  deed  of  1861 
should  be  admitted  to  record  in  order,  under  our  statute, 
to  "convey"  and  "pass"  the  estate  of  Mrs.  Rorer,  it  by  no 
means  follows  that  Crawford  \the  grantee)  was  therefore 
devoid  of  interest  in  that  estate.  True,  he  had  not  then 
acquired  the  legal  title,  but  he  was  certainly  possessed  of 
an  interest.     He  had  not  only  paid  about  $11,000  of  the 
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purchase  money  of  the  laud  he  had  bought  (a  proportionate 
part  of  which  was  for  Mrs.  Borer's  part  of  the  laud),  but  he 
was  potentially  the  owner  of  the  whole  of  Mrs.  Borer's 
interest,  subject  to  the  lieu  reserved  for  the  purchase- 
money.  Mrs.  Borer  had,  in  conjunction  with  her  husband, 
signed  the  deed  conveying  the  property.  All  the  require- 
ments of  the  law,  as  to  acknowledgment,  privy  examina- 
tion and  certificates,  had  been  complied  with.  The  deed 
had  been  delivered;  neither  she  nor  her  husband  could 
revoke  it;  it  only  remained  to  be  recorded  to  perfect  the 
title  as  to  her.  In  that  state  of  the  case,  Crawford,  by  the 
deed  of  1866,  for  a  valuable  consideration,  conveyed  to 
Borer  aZl  the  right,  title,  interest  and  claim  which  he 
(Crawford)  had.  His  potential  ownership  of  Mrs.  Borer's 
land  passed  under  that  deed,  and  as  soon  as  the  deed  of 
1861  was  admitted  to  record,  that  ownership  became  an 
actual  ownership  in  point  of  law.  Whether  a  court  of 
equity  would  have  set  up  the  lost  deed  as  against  Mrs. 
Borer  or  her  heirs,  if  it  had  never  been  found  and  recorded, 
it  is  not  necessary  in  this  case  to  consider,  as  the  deed  was 
found  and  was  admitted  to  record. 

The  object  of  the  deed  of  1866  was  to  "secure"  to  Borer 
alone  the  "legal  title"  to  the  whole  tract  of  land  contain- 
ing five  hundred  and  thirteen  acres,  and  embracing  Mrs. 
Borer's  part  This  is  apparent  on  the  face  of  the  deed. 
The  effect  of  the  deed  was  instanter  and  per  se  to  convey 
to  Borer  that  title,  so  far  as  it  was  vested  in  Crawford,  and 
the  equitable  right  to  perfect  it  so  far  as  Crawford  could 
have  done.  It  was  perfected,  as  to  Mrs.  Borer,  by  the  re- 
cordation of  the  deed  of  1861. 

It  may  be  that  the  legal  title  to  the  two  hundred  and 
fourteen  and  a  quarter  acres  did  not  pass,  as  the  recordation 
of  the  deed  was  necessary  to  that  end,  and  the  deed  had 
not  then  been  recorded.  But  this  is  wholly  immaterial.  It 
was  clearly  the  intention  of  the  parties  that  it  should  pass, 
Vol.  Lxxxm— 76 
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and  the  intention  is  apparent  on  the  face  of  the  deed.  As 
soon,  however,  as  the  deed  was  admitted  to  record,  the  legal 
title  was  vested  either  in  Rorer,  as  the  circuit  court  seemed 
to  think,  or  in  Crawford,  as,  we  think,  was  probably  the 
case.  If  in  Crawford,  it  was  clothed  with  a  trust  for  the 
benefit  of  Rorer,  to  whom  it  was  intended  to  be  conveyed 
by  the  deed  of  1866.  So  that,  in  either  view,  Rorer  became 
the  absolute  beneficial  owner  of  the  estate,  and  it  passed 
under  the  deed  to  his  trustees. 

It  was  perfectly  competent  for  Crawford  to  sell  Mra 
Rorer's  interest  in  the  land  before  he  acquired  the  title  to 
it.  The  deed,  in  such  case,  would  not  convey  the  title 
at  law,  because  he  did  hot  have  it,  but  it  would  bind  the 
land  in  equity  as  soon  as  the  title  was  acquired,  and  he 
would  be  deemed  and  treated  as  a  trustee  for  his  vendee. 
And  this  is  on  the  familiar  principle  that  equity  looks 
upon  that  as  done  which  has  been  agreed  to  be  done.  It  is 
upon  this  principle  that  mortgages,  deeds  of  trust,  and 
absolute  conveyances  of  expectances  and  property  to  be 
acquired  in  future,  when  upon  valuable  consideration,  are 
upheld  and  made  effectual  in  equity.  The  books  abound 
in  cases  of  this  sort.  The  subject  is  treated  at  some  length 
in  3  Poraeroy's  Eq.  Juris.  §§  1,  2,  3,  pp.  280-308.  See  par- 
ticularly  §  3,  p.  297,  et  seq. 

The  well  considered  case  of  TurnbvU  v.  First  National 
Bank  of  Alexand/ria,  32  Gratt.  695,  is  an  instance  of  the 
application  of  the  principle. 

The  argument  in  the  petition  for  appeal,  that  if  Rorer 
acquired  his  wife's  land  under  the  deed  from  Crawford,  he 
took  it  in  trust  for  her,  is  not  supported,  we^  submit,  by 
anything  in  the  record.  There  was  nothing  in  the  trans- 
action showing  that  any  trust  was  contemplated,  and  the 
conduct  of  the  parties  repels  any  such  idea.  Rorer  alwayB 
dealt  with  the  land  as  his  own,  and  his  children  never 
asserted  any  claim  until  prompted  by  their  father  to  do  so. 


Roreb's  Heirs  ij.  Roanoke  National  Bank.         603 

Argument — Opinion . 

after  he  had  conveyed  the  property  to  pay  his  debts.  Cer- 
tainly no  trust  is  declared  in  the  deed  of  conveyance  to 
Rorer,  and  nothing  contained  therein  from  which  a  trust 
can  be  justly  implied.  If  there  was  any  trust,  the  trustees 
did  not  have  notice  of  it,  and  they  are  purchasers  for  value. 
See  the  Virginia  cases  cited  in  Williams  v.  Lord  &  Rohin- 
son,  76  Va.  768,  and  Rhea  v  Preston,  Id.  768. 

Nothing  has  been  said  in  this  note  as  to  so  much  of  the 
decree  as  declares  the  deed  of  trust  valid,  aa  the  attacking 
creditors  have  not  appealed.  Nor  have  we  noticed  any 
question  raised  by  the  demurrer  to  the  bill,  as  the  de- 
murrer was  withdrawn  at  the  hearing. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Roanoke  county,  rendered  on  the  ninth  of  April,  1886,  in 
the  chancery  cause  then  therein  pending,  wherein  the 
Roanoke  National  Bank,  Farmers  National  Bank  of  Salem, 
the  People's  National  Bank  of  Lynchburg,  George  P.  Tay- 
loe,  assignee  of  M.  M.  Rogers,  Peter  Nininger  and  Marga- 
ret M.  Johnson  were  complainants,  and  the  appellants, 
James  B.  Gregory  and  Ella,  his  wife,  P.  H.  Rorer,  Ernest 
Rorer,  Ferdinand  Rorer,  Jr  ,  and  Eulalia  Rorer,  and  others, 
creditors  of  Ferdinand  Rorer,  Sr.,  the  father  of  said  appel 
lants,  except  said  James  B.  Gregory,  were  defendants. 

The  suit  grew  out  of  the  following  transactions:  Ferdi 
nand  Rorer,  Sr.,  who  was  possessed  of  a  large  and  very 
valuable  real  estate  in  and  near  the  city  of  Roanoke,  on 
the  twenty-eighth  of  November,  1884,  executed  a  deed  of 
trust  by  which  he  conveyed  to  Samuel  G.  Williams,  M.  M. 
Rogers  and  Lucien  H.  Cocke  all  his  real  estate  lying  in  the 
county  of  Roanoke,  and  in  and  near  the  city  of  Roanoke, 
in  trust  to  secure  his  very  numerous  creditors,  whose  debts 
in  the  aggregate  amounted  to  a  very  large  sum,  probably 
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exceediug  by  many  thousands  of  dollars  the  value  of  the 
estate  thus  conveyed.  Said  Rorer  had  been  for  many  years 
regarded,  and  was  in  fact,  a  wealthy  man,  but  at  the  time 
of  making  this  conveyance  in  trust  had  become  insolvent. 

Shortly  after  the  execution  of  this  trust  deed,  which 
provided  for  certain  preferences  among  his  creditors,  this 
suit  was  brought  by  the  aforesaid  parties  plaintiff  against 
said  Rorer,  Sr.,  the  trustees  in  said  deed,  and  E.  Q.  Mc- 
Clanahan,  and  many  others  named  and  secured  as  creditors 
in  said  deed,  and  also  against  the  appellants,  who,  except 
one  as  aforesaid,  are  the  children  of  Mrs.  Julia  A.  Rorer 
by  said  Ferdinand  Rorer,  Sr.  The  main  object  of  the  bill, 
as  appears  on  its  face,  was  to  impeach  and  set  aside  said 
trust  deed  as  fraudulent  and  void,  because  of  certain  pro 
visions  therein  contained,  which  rendered  it  fraudulent  on 
its  face ;  and  also  to  obtain  for  the  plaintiffs  priority  over 
creditors  to  whom  preference  had  been  given  by  said  deed. 
A  further  object  of  the  bill  was  to  make  the  issue  in  .which 
alone  the  appellants  were  and  are  concerned.  That  ques- 
tion aribes  thus :  Patterson  Hannah,  the  father  of  Julia  A., 
wife  of  Ferdinand  Rorer,  Sr.,  and  mother  of  the  appellants 
except  said  J.  B.  Gregory,  died  about  the  year  1853,  having 
made  his  last  will,  dated  October  27th,  1850,  by  which  he 
provided,  after  payment  of  debts  and  legacies,  that  one- 
third  of  his  estate,  real  and  personal,  should  be  assigned 
to  hie  wife  for  life  or  widowhood,  and  the  other  two- 
thirds,  including  the  remainder  in  the  widow's  share, 
should  be  equally  divided  between  his  two  daughters,  M. 
J.  Harvey  and  the  said  Julia  A.  Rorer,  their  respective 
husbands  to  have  the  beneficial  enjoyment  of  their  wives' 
estates  (legacies)  for  their  lives. 

In  pursuance  of  this  devise,  partition  of  the  lands  of  the 
testator  was  made,  and  214|  acres,  adjoining  a  tract  of  297^ 
acres,  which  belonged  to  said  Ferdinand  Rorer  in  his  own 
right  in  fee,  and  on  which  he  resided,  was  allotted  to  him 


Bober's  Heirs  d.  Roanoke  National  Bank.         605 

Opinion. 

and  his  said  wife,  Julia  A.,  as  her  part  of  her  said  father's 
real  estate.  Oo  these  lands  thus  brought  together,  and 
making  one  plantation  of  51  If  acres,  said  Borer  and  wife 
continued  to  live  together  until  1861,  when  he  (Rorer)  en- 
tered into  a  contract  with  Madison  P.  Crawford  for  the  sale 
to  the  latter  of  the  entire  tract  of  51  If  acres  for  the  sum 
of  $43,498.75,  and  a  deed  purporting  to  convey  the  same  to 
said  Crawford  was  prepared,  dated  fifteenth  September, 
1861,  acknowledged  by  said  Rorer  and  wife  and  delivered 
to  said  Crawford,  who  was  put  in  possession  of  the  lands 
therein  described ;  but  said  CrauQford  never  put  said  deed 
to  record. 

Crawford  remained  in  possession  until  after  the  war, 
having  made  certain  payments  on  account  of  the  purchase 
money ;  and  said  deed  was  lost  or  mislaid  without  having 
been  recorded.  Changes  incident  to  the  war  rendered 
Crawford  unable  to  pay  the  purchase -money  remaining 
due,  and  caused  him  and  Rorer  to  come  together  and  agi*ee 
to  cancel  the  transaction  and  contract  of  sale  evidenced  by 
said  unrecorded  deed  of  September  15th,  1861,  and  by  a 
deed  from  Crawford  and  wife  to  Ferdinand  Rorer,  dated 
third  of  December,  1866,  duly  acknowledged  on  the  next 
day,  the  said  deed  of  September  15th,  1861,  was  cancelled. 
But  the  deed  of  1866  was  not  recorded  until  1875,  at  which 
time  it  is  claimed  that  the  deed  of  1861  was  recorded.  In 
adjustment  of  this  matter,  Rorer  conveyed  to  Crawford  a 
tract  of  land  in  Pulaski  county,  which,  at  the  agreed  price 
per  acre,  was  equal  to  the  partial  payments  which  Craw- 
ford had  made  on  the  $43,498.75,  the  purchase  price  of  the 
land  embraced  in  the  said  deed  of  September  15th,  1861. 
And  inasmuch  as  one  J.  B.  Harding  had  recovered  a  large 
judgment  against  Crawford  while  he  was  in  possession  of 
the  land  aforesaid  bought  by  him  of  Rorer  and  wife,  which 
judgment  they  apprehended  might  be  a  cause  of  trouble, 
by  reason  of  the  partial  payments  made  by  Crawford  to 
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Rorer  on  said  last  named  lands,  he  ( Crawford)  to  indemnify 
Rorer  against  said  Harding  judgment,  executed  a  trust 
deed  on  said  Pulaski  land. 

The  said  deed  of  cancellation  of  the  purchase  of  1861 
was  drawn  in  the  absence  of  the  deed  evidencing  that 
purchase,  because  that  deed  was  lost,  and  it  is  referred  to 
as  lost  in  the  deed  of  cancellation.  The  deed  of  cancella- 
tion recites  that  on  September  \8ty  1861,  Rorer  had  sold  to 
Crawford  a  tract  of  land  near  Big  Lick  depot  containing 
513  acres,  more  or  less,  and  at  same  time  had  executed, 
acknowledged  and  delivered  to  Crawford  a  deed  for  same, 
<'  which  deed  has  not  been  admitted  to  record  and  is  sup- 
posed to  be  lost,"  and  reciting  that  Crawford  has  resold 
said  land  to  Rorer,  and  wishes  to  reconvey  to  him,  so  as  to 
secure  the  legal  title  and  save  harmless  the  said  Rorer  ''in 
case  the  said  lost  deed  shovM  hereafter  he  found  and  set 
up  as  a  valid  conveyancey  in  consideration  of  the  prem- 
ises and  of  one  dollar,  said  Crawford  and  wife  grant,  re- 
lease, and  forever  quit-claim  to  the  said  Ferdinand  Rorer 
all  their  right,  title,  interest  in,  and  claim  to  the  said  tract 
of  land,  containing  513  acres,  more  or  less,  as  effectually 
and  to  all  intents  and  purposes  as  though  the  same  had 
not  been  conveyed  to  the  said  Oratqford  by  the  deed  afore- 
said.'' 

Mrs.  Rorer  died  in  1875.  At  the  time  of  these  transac- 
tions the  appellants,  the  children  of  Mrs  Rorer,  were  not 
all  born,  and  those  who  were  in  being  were  of  tender  years. 
Rorer  and  his  family  come  back  into  the  possession  of  the 
estate  embraced  in  the  deed  of  September,  1861,  after  and 
in  consequence  of  the  deed  of  renunciation  and  quit-claim 
aforesaid  of  December  3d,  1866,  from  Crawford  and  wife 
to  Rorer;  and  it  seems  that  neither  Mrs.  Rorer  nor  her 
children  knew  of  these  transactions,  or  that  Mrs.  Rorer's 
inheritance  was  involved  in  them,  until  said  F.  Rorer  had 
become  insolvent  and  executed  the  deed  of  trust  aforesaid. 
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He  then  informed  said  children,  and  it  was  the  first  infor- 
mation they  had  that  said  214^  acres,  part  of  the  tract 
embraced  in  said  deed  from  him  and  wife  to  Crawford  of 
September,  X861,  was  their  mother's  inheritance,  in  which 
he  had  only  a  life  estate,  and  as  to  which  his  said  trust 
deed^  which  embraced  all  his  property,  was  construed  by 
parties  interested  to  convey  not  merely  his  life  estate,  but 
the  fee  simple.  Upon  receiving  this  information,  some  of 
the  adult  appellants  promptly  notified  the  trustees  in  said 
deed  of  trust  of  their  rights,  as  heirs  of  their  mother,  to 
the  reversion,  after  the  expiration  of  said  F.  Rorer's  life 
estate,  in  the  said  214^  acres  devised  to  her  as  aforesaid. 
Hence,  in  part,  this  suit  was  brought ;  and  in  the  bill  the 
plaintiffs  allege  that  said  F.  Rorer  was,  in  fact  and  in  law, 
the  owner  in  fee  of  said  21 4 J  acres  allotted  to  Mrs.  Rorer 
from  her  father's  estate. 

Depositions  were  taken,  the  cause  matured^  and  at  the 
April  term,  1886,  the  cause  was  heard,  when  the  decree 
complained  of  was  made.  By  said  decree  the  circuit  court 
sustained  the  validity  of  F.  Rorer's  said  trust  deed  against 
the.assault  of  the  plaintiffs,  and  reject  the  claim  of  the 
defendants,  who  are  the  appellants  here,  and  who,  except 
said  J.  B.  Gregory,  are  the  children  aod  heirs  at  law  of 
Mrs.  Rorer;  sustains  certain  exceptions  to  depositions  taken 
on  behalf  of  said  appellants,  explaining  the  circumstances 
under  which  the  transactions  above  referred  to  were  had ; 
and,  among  other  things,  decreed  "  that  the  deed  from  F. 
Rorer  and  wife,  dated  September  5th,  1861,  conveyed  to  M. 
P.  Crawford  the  legal  title  to  all  the  land  described  in  said 
deed,  subject  alone  to  the  vendor's  lien,  as  therein  con- 
tained, and  that  by  the  deed  from  Crawford  to  Rorer,  dated 
December  3d,  1866,  the  legal  title  of  said  land  was  then 
conveyed  to  F.  Rorer,  and  that  after  that  F.  Rorer  had  the 
fee  simple  title  to  said  land,  and  that  the  children  of  Mrs. 
Julia  A.  Rorer  have  no  legal  or  equitable  title  to  or  interest 
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in  said  land,  or  any  part  thereof,  which  they  derive  from 
her."  From  this  decree  the  plaintiffs  below  did  not  ap- 
peal. The  case  is  here  solely  on  the  appeal  applied  for  by 
and  granted  to  the  defendants  below,  the  children  of  Mrs. 
Rorer,  and  said  J.  B.  Gregory,  who  intermarried  with  one  of 
them. 

Preliminary  to  the  consideration  of  the  only  question 
really  presented  by  the  record,  it  becomes  necessary  to 
pass  upon  the  right  of  the  plaintiffs  below,  who  did  not 
appeal,  to  be  heard,  and  to  have  the  decision  of  this  court 
touching  the  validity  of  F.  Rorer*s  said  trust-deed,  and  to 
resist  the  decree  below,  not  only  in  that  respect,  but  also 
to  resist  the  claim  of  the  appellants. 

Under  the  ninth  rule  of  this  court  the  plaintiffs  below 
appeared  at  bar,  by  counsel,  at  the  hearing  here,  and  in 
sisted  upon  their  right  to  be  heard;  and,  out  of  abundant 
caution,  they  were  permitted  to  be  heard  in  argument. 
However,  on  mature  consideration,  it  is  clear  that  they 
were  not  entitled  to  be  so  heard,  and  that  this  court,  under 
the  settled  law,  cannot  pass  upon  the  validity  of  said  trust 
deed,  the  question  in  which  alone  they  were  primarily 
interested.  The  rule  is,  that  where  the  parties  stand  upon 
distinct  and  unconnected  grounds— when  their  rights  are 
separate,  and  not  equally  affected  by  the  same  decree  or 
judgment,  then  the  appeal  of  one  will  not  bring  up  for 
adjudication  the  rights  or  claims  of  the  other.  WcUker't 
Ex^or  V.  Page^  21  Gratt.  636,  and  authorities  cited.  The 
appellants  here  stand  upon  grounds  entirely  distinct  from 
that  occupied  by  the  plaintiffs  below.  They  are  not  equally 
affected  with  said  plaintiffs  by  the  decree  appealed  from. 
In  fact  they  are  in  no  way  concerned  with  the  validity  of 
said  trust  deed,  which  was  the  question  of  first  importance 
to  the  plaintiffs  below,  who  did  not  appeal  from  the  decree 
holding  said  deed  to  be  valid ;  on  the  contrary,  the  appel^ 
lants  do  not  question  Ferdinand  Rorer's  life  estate  in  Mrs. 
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Rorer's  maiden  land,  or  its  liability  to  bis  debts,  but  con 
cede  both^  and  claim  the  reversion  in  fee  after  the  expira- 
tion of  said  life  estate.  On  the  other  hand,  the  plaintiffs 
below  have  no  interest  in  resisting  the  claim  of  the  appel- 
lants, except  in  the  event  of  a  reversal  of  so  much  of  the 
decree  of  the  court  below  as  holds  the  trust  deed  valid. 
The  appellants  in  that  respect  do  not  complain,  and  are 
not  in  any  way  affected  by  the  decree  in  that  particular. 
Not  having  appealed,  the  plaintiffs  below  stand  precluded, 
and  we  decline  to  entertain  them. 

Then,  the  real  question  here  presented  for  decision,  and 
arising  out  of  the  transactions  above  stated,  turns  on  the 
effect  of  a  married  woman's  deed  before  recordation,  and 
the  right  to  record  such  deed  under  the  circumstances 
stated.  We  are  clearly  of  opinion  that  the  decree  com- 
plained of,  in  so  far  as  it  rejects  the  claim  of  the  defend- 
ants below,  the  children  of  Mrs.  Rorer,  who,  with  said  J. 
B.  Gregory,  are  the  appellants  here,  is  palpably  erroneous, 
and  in  the  teeth  of  §  7,  ch.  117  of  the  Code  of  1873.  By 
this  section  it  is  declared  :  "  When  the  privy  examination, 
acknowledgment  and  declaration  of  a  married  woman  shall 
have  been  so  taken  and  recorded,  or  when  the  same  shall 
have  been  taken  and  certified  as  aforesaid,  and  the  writing 
to  which  such  certificate  is  annexed,  or  on  which  it  is,  shall 
have  been  delivered  to  the  proper  clerk  and  admitted  to 
record  as  to  the  husband  as  well  as  the  wife,  such  writing 
shall  operate  to  convey  from  the  wife  her  right  of  dower 
in  the  real  estate  embraced  therein,  and  pass  from  her  and 
her  representatives  all  right,  title  and  interest  of  every 
nature  which  at  the  date  of  such  writing  she  may  have  in 
any  estate  conveyed  thereby,  as  effectually  as  if  she  were 
at  the  said  date  an  unmarried  woman ;  and  such  writing 
shall  not  operate  any  further  upon  the  wife,  or  her  repre- 
sentatives, by  reason  of  any  covenant  or  warranty  con- 
tained therein." 

Vol.  Lxxxm — 77 
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By  the  very  terms  of  this  section,  about  the  meaning  of 
which  there  can  be  no  two  opinions,  the  deed  of  a  married 
woman,  to  be  operative  and  valid  for  any  purpose,  must  be 
armed  with  and  have  the  concurrent  sanction  of  each  and 
every  requirement  of  the  statute,  or  else  no  title  passes 
thereby.  Not  only  must  the  deed  of  a  married  woman  be 
signed,  sealed  and  delivered,  but  it  must  also  be  acknowl- 
edged, with  privy  examination  and  her  declaration,  all  of 
which  must  clearly  appear  and  be  duly  certified,  and  then 
be  actually  "  admitted  to  record,  as  to  the  husband  a^  well 
as  t?te  wife^^;  and  nothing  less  than  the  full  and  complete 
concurrent  testimony  of  all  these  statutory  requirements, 
duly  certified,  will  operate  to  pass  her  title  from  her ;  and 
this,  whether  it  be  her  contingent  right  of  dower,  or  other 
interest  in  or  title  to  the  property  embraced  in  the  deed. 
And  when  all  that  is  required  by  the  statute  is  done  and 
completed,  the  operation  of  a  married  woman's  deed  is  so 
restricted  as  to  convey  only  her  inter est^  and  not  to  operate 
any  further  upon  her  or  her  representatives  by  reason  of 
any  covenant  or  warranty  therein  contained.  She  and  her 
heirs  are  bound  by  no  covenant  nor  subject  to  any  estoppel 
by  reason  of  such  deed. 

It  is  thus  perfectly  clear  that  the  deed  of  a  married 
woman,  unrecorded,  is  on  a  wholly  different  footing  from 
that  of  any  other  person.  It  is,  therefore,  obvious  that 
McCandlish  v.  Keen^  13  Gratt.  616,  and  similar  cases,  have 
no  application  to  the  question  in  hand.  McCandli^sh  v. 
Keen^  supra,  was  the  case  of  a  deed  of  trust  executed  by 
a  man,  and  the  deed,  as  between  the  parties,  was  valid  aud 
binding  without  recordation,  no  specific  liens  having  been 
acquired;  and  at  that  time  creditors  without  specific  liens 
could  not  attack  a  deed  of  trust  The  deed  executed  and 
delivered  in  that  case  was  a  complete  paper.  There  is  no 
analogy  between  that  case  and  this. 

The  deed  of  September  Idth^  1861,  was  a  conveyance 
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from  F.  Rorer  and  wife  to  M.  P.  Crawford,;  and  of  the  land 
embraced  therein,  297i  acres  was  owned  by  said  Rorer  in 
fee,  and  the  residue,  21 4 J  acres,  was  the  maiden  land  of  his 
wife,  Mrs.  Julia  A.  Rorer,  devised  to  her  by  her  father.  As 
to  so  much  of  the  land  as  was  thus  owned  by  Rorer,  the 
deed  of  September  15th,  1861,  was  valid  and  binding  as 
between  Rorer  and  Crawford.  Not  so,  however,  as  between 
Mrs.  Rorer  and  Crawford ;  for,  by  reason  of  the  loss  and 
non-recordation  of  the  deed,  it  was  lifeless  and  invalid, 
and  nothing  passed  thereby  from  her  to  Crawford. 

Five  years  subsequent  to  the  deed  of  September  15th, 
1861,  to-wit,  on  the  third  of  December,  1866,  when  the  first 
named  deed  was  unrecorded,  and  when  it  was  lost  and 
could  not  b^recorded,  Crawford,  the  grantee  therein,  makes 
to  Rorer  a  deed  of  renunciation  and  quit-claim  in  this 
language : 

"Whereas  the  said  Ferdinand  Rorer  heretofore,  on  the 
first  day  of  September,  1861,  sold  to  the  said  Madison  P. 
Crawford  a  certain  tract  or  parcel  of  land  lying  in  Roanoke 
county  near  Big  Lick  depot,  containing  513  acres,  more  or 
less,  and  at  the  same  time  executed,  acknowledged  and 
delivered  to  the  said  Crawford  a  deed  of  bargain  and  sale 
for  the  same,  retaining  therein  a  lien  on  the  said  land  for 
certain  sums  of  purchase-money  unpaid,  which  deed  has 
not  been  admitted  to  record  and  is  supposed  to  he  lost. 
And  whereas  the  said  Crawford  has  now  resold  the  said 
tract  of  land  to  the  said  Rorer,  and  is  willing  to  reconvey 
the  same  to  him,  so  as  to  secicre  the  legal  title  and  save 
harmless  the  said  Rorer  in  case  the  said  lost  deed  should 
Thereafter  he  found  and  set  up  as  a  valid  convey  a  NCE/br 
the  said  tract  of  land.  Now,  therefore,  in  consideration  of 
the  premises  and  of  one  dollar,  the  said  Madison  P.  Craw 
ford  and  Mary  Susan,  his  wife,  do  hereby  grant,  release 
and  forever  quit-claim  to  the  said  Ferdinand  Rorer  all 
their  right,  title,  interest  in,  and  claim  to  the  said  tract  of 
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land  containing  513  acres,  more  or  less,  as  effectually  and 
to  all  intents  and  purposes  as  though  the  same  had  not 
been  conveyed  to  the  said  Oratoford  by  the  deed  c^f ore- 
said  '' 

Can  there  be  any  doubt  as  to  what  was  intended  by  or 
what  is  the  effect  of  this  deed?  We  think  not.  What,  we 
ask,  would  have  been  the  state  of  things  if  Mrs.  Rorer  had 
never  signed,  acknowledged  and  delivered  the  deed  of  Sep- 
tember 15th,  1861,  or,  in  other  words,  if  she  had  stood 
aloof  and  refused  to  join  therein?  The  complete  answer  is, 
that  the  situation  would  be  precisely  what  her  children, 
the  appellants,  here  claim  it  to  be.  Her  status,  as  respects 
the  title  to  her  real  estate,  would  have  remained  un- 
changed, and  at  her  death,  intestate,  her  chHdren  would 
take  by  descent.  And  to  put  them  in  precisely  the  same 
attitude  they  would  have  occupied  had  their  mother  never 
joined  in  the  deed  of  September  15th,  1861,  was  doubtless 
the  object,  and  is,  beyond  question,  the  effect  of  the  deed* 
of  renunciation  and  quit-claim  from  Crawford  and  wife  to 
Rorer  of  December  3d,  1866;  for,  after  reciting  in  the  pre 
amble  the  deed  of  September,  1861,  and  admitting  its 
non-recordation  and  loss—after  setting  forth  the  resale  and 
willingness  of  Crawford  to  reconvey  to  Rorer,  so  as  to 
secure  the  legal  title  and  save  Rorer  harmlesSy  in  case  the 
lost  deed  should  thereafter  be  found  and  set  up  as  a 
valid  conveyance— the  deed,  in  the  granting  part,  proceeds 
to  convey  by  these  words:  "do  hereby  grant,  release  and 
forever  quit-claim  to  the  said  Ferdinand  Rorer  all  their 
right,  title,  interest  in  and  claim  to  the  said  tract  of  land," 
&c.;  and  then,  as  if  to  make  assurance  doubly  sure,  and  to 
give  unequivocal  and  unmistakable  expression  to  the  real 
intention  and  purpose  of  the  parties,  resort  is  had  to  the 
superadded  words,  "  as  effectually  and  to  all  inients  and 
purposes  as  though  the  same  had  not  been  conveyed  to 
the  said  Crawford  by  the  deed  aforesaid." 
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Now,  what  was  it,  the  legal  title  to  which  Crawford  pro- 
posed to  secure  to  Rorer  by  this  quit-claim  deed?  Obviously 
the  land  embraced  in  the  deed  of  1H61,  which  theretofoie, 
belonged  to  Rorer,  and  not  the  land  therein  embraced 
which  was  the  maiden  land  of  Mrs.  Rorer;  for,  as  to  the 
latter,  the  deed  of  18G1  (for  want  of  recordation)  was  a 
nullity  and  passed  no  title  from  Mrs.  Rorer  to  Crawford, 
and,  therefore,  the  word  "grant"  employed  in  the  deed 
of  1866  was  inoperative  as  to  Mrs.  Rorer's  land,  though 
effectual  as  to  Rorer  and  his  land,  because,  as  between  him 
and  Crawford,  and  as  respected  the  land  of  Rorer,  the  deed 
of  1861  was  valid  and  binding,  and  Crawford  had  acquired 
thereby  something  that  he  could  reconvey- conlA  grant — 
to  Rorer.  In  fact,  the  deed  of  release  and  quit  claim 
plainly  manifests  on  its  face  a  consciousness  on  the  part  of 
Crawford  that,  by  reason  of  the  failure  to  record  the  deed 
of  1.861,  he  had  acquired  no  title  as  to  Mrs.  Rorer's  land. 

Men  are  presumed  to  contract  in  reference  to,  and  with 
knowledge  of,  the  law  in  force  at  the  time  of  the  contract. 
Knowing  the  law  with  respect  to  conveyances  of  married 
women,  and  knowing  he  had  acquired  no  title  to  Mrs. 
Rorer's  land,  and  that  he  could  acquire  none  until  the  deed 
of  1H61  was  actually  and  duly  admitted  to  record  as  to  her 
husband  as  well  as  to  her,  may  readily  explain  why,  in  the 
deed  of  1866,  the  grantor,  Crawford,  made  no  reference  to 
Mrs.  Rorer  as  a  party  to  the  deed  of  1861,  and  why  he  used 
the  word  "grant/'  which  was  effectual  as  to  Rorer,  but  in- 
operative as  to  Mrs.  Rorer,  and  why,  too,  out  of  abundant 
caution,  the  words  of  release  and  quit  claim  were  added, 
with  the  superaddition  of  the  declaration  that  the  release 
was  to  be  as  effectual,  "to  all  intents  and  purposes,  as 
though  the  deed  of  1861  had  never  been  made;  thus  de- 
claring, in  the  most  comprehensive  and  unequivocal  terms, 
not  only  the  complete  cancellation  of  the  transaction  evi 
denced  by  the  deed  of  1861,  but  with  prudent  forethought 
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guarding  against  any  possible  attempt  to  misuse  it  in  the 
event  it  should  be  afterwards  found,  and  at  the  same  time 
demonstrating  the  real  character  of  the  transaction  to  be 
to  put  all  the  parties  to  that  transaction  in  statu  quo.  The 
deed  of  1861  thus  ceased  to  exist,  and  no  power  on  earth 
could  thereafter  give  it  vitality.  This  interpretation  is  con 
sistent  with  reason  and  the  rights  of  the  parties  respect- 
ively, and  it  gives  legitimate,  operative  effect  to  every 
feature  and  word  contained  in  said  deed  of  release  and 
quit-claim. 

It  is,  indeed,  too  plain  for  argument,  that  at  the  date  of 
the  deed  of  cancellation  the  deed  of  1861  from  Rorer  and 
wife  to  Crawford  was,  by  reason  of  its  not  having  been 
admitted  to  record,  inoperative  and  void  as  to  Mrs.  Rorer, 
and  that  her  title  had  not  then  passed  thereby;  and  being 
then  wiped  out  of  existence,  her  title  could  not  thereafter 
pass  by  a  dead  deed.  Having  thus  died  a  natural,  legal 
death,  by  no  means  known  to  the  law  could  the  breath  of 
life  be  again  breathed  into  it.  But  notwithstanding  all  the 
precautions  taken  to  guard  against  any  possible  attempt  at 
the  misuse  of  this  lost  and  unrecorded  deed,  in  the  event 
it  should  be  afterwards  found  and  attempted  to  be  set  up 
as  valid,  it  was  in  some  mysterious  way  not  disclosed  by 
the  record  formally  spread  upon  the  deed  books  as  a  re- 
corded deed,  in  1875— just  a  few  days  before  Mrs.  Rorer's 
death,  fourteen  years  subsequent  to  its  date,  and  nearly 
nine  years  after  its  complete  annulment  by  the  deed  of 
December  3d,  186»>.  This  attempted  recordation— or  more 
properly  speaking,  this  mere  transcription — of  a  lost,  un 
recorded,  cancelled  and  abandoned  paper  on  the  deed-book 
nine  years  after  what  it  was  originally  designed  to  accom- 
plish had  been  annulled,  set  aside  and  undone,  was  but  a 
wicked  attempt,  by  whomsoever  made,  at  the  perpetration 
of  a  most  flagitious  fraud,  but  one  that  can  in  no  way  even 
tend  to  reanimate  the  cancelled  deed;  least  of  all  can  it 
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serve  to  accomplish  the  dark  design  of  diverting  Mrs. 
Eorer^s  title  from  her  children  to  her  husband,  and  espe- 
cially as  she  could  not  have  conveyed  to  him  if  she  had 
attempted  to  do  so.  The  spreading  of  this  cancelled, 
sponged-out  and  dead  deed  upon  the  record-book  imparted 
to  it  no  life— no  validity  for  any  purpose  whatever;  it 
stands  there  as  if  the  act  of  cancellation  were  written 
across  its  face,  and  is  not  worth  the  paper  misused  in  the 
pretended  act  of  recordation — is  utterly  worthless  as  re- 
spects Mrs.  Rorer's  title,  or  that  of  her  children,  who  claim 
by  inheritance  from  her. 

It  is  equally  clear  that  by  the  deed  of  1866  it  was  the 
intention  of  the  parties  to  restore  Rorer  to  his  fee-simple 
estate  in  the  297J  acres  theretofore  owned  by  him  and 
conveyed  to  Crawford  by  the  deed  of  1861,  and  to  his  life 
estate  in  Mrs.  Rorer's  said  214|  acres,  which  was  also  em- 
braced in  said  last-named  deed ;  and  such  was  really  the 
only  legal  effect  thereof.  But,  though  unnecessary  as  to 
Mrs.  Rorer,  the  deed  of  1861  being  inoperative  and  void  as 
to  her  until  recorded,  and  the  deed  being  then  lost  and 
unrecorded,  it  was  yet  the  purpose  to  show  a  complete 
wiping  out  of  the  transaction  of  1861 ;  hence  the  extra  pre- 
caution was  taken  to  make  the  deed  of  1866  broadly  and 
strongly  express  a  complete  renunciation  of  all  claim  under 
the  previous  deed  of  1861.  Thus  the  parties  were  restored 
to  their  rights  as  they  existed  prior  to  the  last  named  deed, 
and  as  effectually  so  as  if  that  deed  had  never  been  made ; 
Crawford  taking  from  Rorer  the  Pulaski  land  for  the 
$10,744.20  which  he  had  paid  on  the  land  purchased  in 
1861,  and  Rorer  surrendering  Crawford's  bonds  for  the  res- 
idue of  said  purchase  price.  The  transaction  of  1861  being 
thus  adjusted  and  cancelled,  and  Mrs.  Rorer  having  died 
intestate,  her  title  to  said  214J  acres  passed  unimpaired 
by  descent  to  her  said  children,  and  the  said  land  is  theirs, 
subject  only  to  the  life  estate  therein  of  their  father,  the 
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said  Ferdinand  Rorer,  Sr.  Such  is  the  conclusion  which 
is  plainly  dictated  by  the  very  terms  of  the  statute  with 
respect  to  the  conveyances  of  unmarried  women. 

But  there  is  another  view  which  clearly  precludes  all 
idea  of  validity  in  the  pretended  recordation  of  the  deed 
of  1861,  many  years  after  its  date,  and  even  after  its  can- 
cellation. The  deed  of  1866  ^the  deed  of  cancellation, 
release  and  quit-claim  to  Rorer)  does  not  refer  to  Mrs. 
Rorer  as  a  party  to  the  deed  of  1861,  or  in  any  other  way, 
and,  by  evident  oversight,  refers  to  the  last  named  deed  as 
made  by  F.  Rorer,  dated  first  of  September,  1861,  when  it 
should  have  been  referred  to  as  the  deed  of  Rorer  and 
wifCy  didAeA  fifth  September,  1861.  But  there  is  no  question 
as  to  this.  It  was  a  very  natural  mistake,  considering  that 
the  deed  of  1866  was  written  necessarily  in  the  absence  of 
the  deed  of  1S61,  which  was  lost  and  unrecorded.  Now,  it 
is  not  pretended  that  the  deed  of  1866  was  not,  as  to  Rorer, 
effectual  as  a  cancellation  of,  and  release  and  quit-claim 
under,  the  deed  of  1861.  On  the  contrary,  it  is  insisted 
that  the  effect  of  the  deed  of  1866  was  not  only  to  re-invest 
Rorer  with  his  former  rights,  but  to  invest  him  with  title 
to  Mrs.  Rorer's  land  embraced  in  the  deed  of  1861.  It  is 
perfectly  plain,  then,  that  if  the  deed  of  1866  worked  a 
cancellation  of  the  deed  of  1861  as  to  Rorer,  there  could 
thereafter  be  no  valid  recordation  of  the  last  named  deed 
as  to  him,  and,  therefore,  none  as  to  Mrs.  Rorer,  because 
the  statute  expressly  requires  that  the  deed  of  a  married 
woman,  to  pass  her  title  or  interest  in  the  property  em- 
braced therein,  shall  be  delivered  to  the  proper  clerk  and 
admitted  to  record  as  to  the  husband  as  well  as  the  wife. 
All  the  requirements  of  the  statute,  including  recordation 
as  to  both  husbaiid  and  wife^  must  be  complied  with,  or 
else  the  wife's  title  does  not  pass.  It  is  plain,  therefore, 
that  if  the  argument  for  the  appellees  could  be  true,  it 
would  prove  far  too  much  for  their  purposes;  it  would 
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establish  in  Crawford  a  complete  title  to  all  the  land 
embraced  in  the  deed  of  1861,  and,  besides,  would  give  him 
the  Pulaski  land  as  a  bonus,  and  all  for  the  paltry  sum  of 
$10,744.20,  which  is  all  he  ever  paid,  when  the  contract 
prices  aggregate  largely  over  the  sum  of  $50,000.  It  is  difD- 
cult  to  conceive  a  more  absurd  result;  yet  it  would  logically 
flow  from  the  argument  if  the  argumeut  itself  were  true. 
It  is  impossible,  in  view  of  the  statute  and  the  proper  in- 
terpretation of  the  deed  of  1866,  to  escape  the  conclusion 
that  if  the  pretended  recordation  of  the  deed  of  1861  long 
after  its  cancellation  is  valid  and  binding  as  to  Mrs.  Rorer, 
it  is  equally  valid  and  binding  as  to  Rorer  himself,  and  the 
absurd  result  above  suggested  would  necessarily  follow. 

This  is  no  new  question.  Upon  no  subject,  perhaps,  has 
the  legislative  policy  of  the  State  been  more  uniformly 
and  clearly  pronounced.  This  legislative  policy  dates  back 
to  early  colonial  times.  The  first  act  was  passed  in  Sep- 
tember, 1674,  and  was  entitled  "An  act  empowering  j?%ame 
coverts  to  make  good  acknowledgment  of  sales  of  land,'' 
and  is  as  follows : 

"  Whereas  the  legal  1  way  in  England  of  passing  estates, 
where  the  inheritance  is  in  a  ffeame  covert^  is  by  way  of 
flOLne  and  recovery,  and  it  being  the  usual  way  in  this  coun- 
try for  many  yeares,  we  having  noe  fflnes  and  recoveries, 
that  sales  have  been  made  by  the  husband  and  wife  of  the 
inheritance  of  the  wife  by  conveyance  from  them,  and  the 
said  conveyances  acknowledged  in  the  generall  or  county 
courts  by  the  husband  and  wife,  the  wife  being  first  pri- 
vately examined  by  the  court  whether  she  acknowledged 
the  same  freely,  but  there  being  no  act  of  assembly  to 
authorise  the  same :  Be  it  therefore  enacted  by  the  gover- 
nour  and  councell  and  burgesses  of  this  grand  assembly, 
and  by  the  authority  thereof,  that  all  such  sales  and  ac 
knowledgments  that  by  husband  and  wife  have  at  any 
time  heretofore  beene  made  in  manner  and  forme  as  af ore- 
VoL.  Lxxxiii — 78 
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said,  or  shall  hereafter  be  made,  shall  be  good  and  effectual 
against  the  said  husband  and  wife,  their  and  every  of  their 
heirs  and  assignees,  and  against  all  other  persons  claiming 
by,  from,  or  under  them,  or  any  of  them,  and  that  to  all 
intents  and  purposes  as  if  the  same  had'  been  by  ffine  and 
recovery  or  any  other  way  whatsoever/'  See  Hen.  Stats.  317. 

The  recitals  in  this  quaintly  expressed  old  statute  make 
clear  the  historical  fact  that  the  English  mode  of  proce- 
dure, by  fine  and  recovery,  was  never  in  vogue  in  Virginia. 
By  this  act  the  conveyance  of  a  married  woman  took  effect 
by  reason  of  the  court's  judicial  act  in  making  the  privy 
examination  of  the  wife  and  taking  her  acknowledgment, 
which,  like  the  English  mode,  was  matter  of  record  in  a 
court  of  record,  and  was  declared  to  be  as  valid  and  effec- 
tual as  if  done  "  by  ffine  and  recovery  or  any  other  way 
whatsoever.''  Being  thus  matter  of  record,  and  the  action 
of  a  court  of  record,  no  other  proof  of  the  fact  was  com- 
petent, except,  it  might  be,  that  the  record  had  once  existed 
and  had  been  lost  or  destroyed.  The  fact  had  to  be  proved 
by  the  record,  or  else,  in  contemplation  of  law,  the  fact 
itself  did  not  exist.  This  act  continued  in  force  until  the 
act  of  October,  1705  (3  Hen.  Stat.  304),  which  declared 
that  no  estate  of  inheritance  shall  pass  except  by  deed  in 
writing,  duly  recorded  in  the  county  wherein  the  land  lies, 
and  goes  on  to  provide  that  a  deed  recorded  within  eight 
months  shall  take  effect  as  if  it  had  been  recorded  on  the 
day  on  which  it  was  acknowledged.  The  provision  for 
recording  within  eight  months  was  for  the  first  time  made 
by  this  act.  This  act  also  provides  for  the  conveyances  of 
married  women  substantially  as  by  the  preceding  act  of 
1674;  and  declares  that  the  prescribed  mode  shall  be  as 
effectual  *  as  if  done  by  fine  and  recovery,  or  by  any  other 
ways  or  means  whatsoever ;  any  law,  custom,  or  usage  to 
the  contrary  thereof  notwithstanding." 

The  next  act  was  that  of   October  1710  (3  Hen.  Stat- 
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517),  entitled  "An  act  for  settling  the  titles  and  bounds  of 
lands,  and  for  preventing  unlawful  shooting  and  ranging 
thereon."  This  act  in  no  way  varies  the  last  preceding  act. 
The  next  act  was  passed  in  August,  1734,  and  by  it  the 
last  preceding  act' was  amended  in  many  respects,  leaving, 
however,  untouched  the  provision  as  to  recordation  within 
eight  months ;  and,  among  other  things,  this  act,  by  the 
seventh  section,  goes  on  to  provide,  in  addition  to  the  pro- 
vision for  privy  examination  and  acknowledgment  in  court, 
for  a  commission  to  issue  by  the  clerk  of  the  general  court, 
or  the  clerk  of  any  county  court,  to  two  or  more  commis- 
sioners, being  justices  of  the  peace  in  the  county  where 
the  feme  shall  reside,  for  receiving  the  acknowledgment 
of  any  deed  of  such  feme  covert  for  passing  her  estate  in 
any  lands,  tenements  or  hereditaments;  and  declaring  a 
deed  acknowledged  before  them,  after  they  have  examined 
her  privily  and  apart  from  her  husband  touching  her  con- 
sent, and  the  same  be  certified  to  the  judges  before  whom 
such  commission  shall  be  returnable,  and  shall  be  recorded, 
together  with  the  commission  and  return,  the  same  shall 
be  as  effectual  as  if  the  same  had  been  personally  ac- 
knowledged in  court  by  such  feme  covert.  *  *  ♦  And 
then,  by  the  eighth  section,  it  is  declared :  "And  whereas 
it  has  always  been  adjudged  that  when  a  deed  has  been 
heretofore  acknowledged  by  a  feme  covert^  and  no  record 
made  of  her  privy  examination,  that  such  deed  is  not 
binding  upon  the  feme  or  her  heirs;  yet  the  reason  of 
those  judgments  are  much  questioned,  and  the  same  point 
is  still  constantly  disputed.  For  settling  the  peace  in  that 
matter,  be  it  further  enacted,  that  the  law  shall  always  be 
held,  and  it  is  hereby  declared  to  be  therein  according  to 
the  said  judgments,  and  shall  never  hereafter  be  ques- 
tioned; and  the  clerks  of  the  courts,  before  whom  any 
deed  of  a  feme  covert  shall  be  acknowledged,  shall  always 
hereafter  record  her  privy  examination." 
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At  this  point  in  the  history  of  the  legislation  on  the 
subject  in  hand,  and  especially  in  view  of  the  two  last- 
named  statutes,  there  is  no  room  for  doubt  that  a  married 
woman's  deed  was  inoperative  and  void  until  recorded. 
And  in  view  of  these  statutes  and  those  preceding  them, 
such  deed  was  inoperative  and  void  merely  from  the  fact 
that  the  privy  examination,  acknowledgment  and  declara- 
tion was  a  proceeding  in  a  court  of  record,  and  could  only 
be  proved  by  the  record ;  and,  therefore,  where  there  was 
no  record  of  the  fact,  the  court  was  held  not  to  have  acted. 

The  next  act  was  that  of  October,  1748  (5  Hen.  Stat.  408). 
This  act  retained  the  provisions  for  the  privy  examination 
and  acknowledgment  of  a  feme  covert  in  court,  or  before 
commissioners  as  provided  by  previous  acts ;  the  provision 
for  recordation  within  e'ight  months;  and  then  further 
provides  that  "where  any  feme  covert  hath  heretofore 
relinquished  her  right  of  dower  in  lands  or  tenements,  and 
acknowledged  the  same  in  court  or  before  commissioners, 
and  such  acknowledgment  has  been  recorded,  the  same 
shall  be  sufficient  and  effectual  in  law  to  convey  and  pass 
over  all  such  right,  although  she  has  not  executed  and  ac- 
knowledged any  deed  or  conveyance  for  that  purpose." 
These  provisions  are  found  in  the  fifth  and  sixth  sections 
of  the  act.  And  then,  by  the  seventh  and  eighth  sections, 
it  is  declared : 

7th.  "And  whereas  it  has  always  been  adjudged,  that 
when  any  deed  has  been  acknowledged  by  a  Jfeme  covert, 
and  no  record  made  of  her  privy  examination,  such  deed 
is  not  binding  upon  the  feme  or  her  heirs. 

8th.  "  It  is  hereby  further  enacted  and  declared,  that  the 
law  herein  shall  always  be  held  according  to  said  judg- 
ments, and  shall  never  hereafter  be  questioned ;  and  the 
clerks  of  the  courts  before  whom  any  deed  of  a  feme 
covert  shall  be  acknowledged,  shall  always  hereafter  re- 
cord her  privy  examination." 
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At  this  point  it  is  important  to  observe  two  things — 
first,  the  reiterated  legislative  declaration  that  deeds  of 
married  women,  not  recorded,  shall  be  void ;  and,  second, 
that  even  where  the  wife  had  executed  no  deed,  but  had 
theretofore  gone  through  the  form  of  assenting  to  her  hus- 
baud^s  deed,  and  had  thereby  relinquished  her  right  of 
dower  in  lands  and  tenements,  and  the  acknowledgment 
thereof  had  been  recorded,  such  record  was  made  essential 
to  a  valid  conveyance  of  such  estate.  It  must  be  borne  in 
mind,  however,  that  this  provision  extended  only  to  the 
wife^s  dower  interest,  and  only  made  valid  her  relinquish- 
ment of  dower  by  such  mode  prior  to  this  provision,  and 
did  not  operate  prospectively,  nor  did  it  apply  to  any  estate 
or  interest  of  the  wife  in  lands,  except  her  dower  interest. 
This  distinction  is  important,  in  view  of  the  fact  that  in 
the  first  part  of  the  same  section  (§5),  it  was  provided: 
"  That  all  deeds  and  conveyances  heretofore  made,  or  here- 
after to  be  made,  in  writing,  indented  and  sealed  by  the 
husband  and  wife,  and  by  them  personally  acknowledged 
in  the  general  court  or  county  court,  the  wife  having  been 
first  examined  by  such  court  privily  and  apart  from  her 
husband,  and  giving  her  free  consent  to  the  same,  shall  be 
and  are  hereby  declared  to  be  good  and  effectual  in  law," 
&c.  *  *  *  J  and  in  view  of  the  further  fact  that  the 
sixth  section  provides :  "  And  that  where  any  feme  covert 
cannot  conveniently  travel  to  the  general  court,  or  county 
court,  to  acknowledge  her  deed  for  passing  away  her  estate, 
it  shall  be  lawful  for  the  clerk  of  the  general  court,  or  of 
any  county  court,  to  issue  a  commission  to  two  or  more 
commissioners,  being  justices  of  the  peace  in  the  county 
where  such/em^  resides,  for  receiving  the  acknowledgment 
of  any  deed  of  &\xGhfeme  covert^  for  passing  her  estate  in 
any  lands,  tenements  or  hereditaments;  and  any  such  deed 
acknowledged  before  them,  after  they  shall  have  examined 
her  privily  and  apart  from  her  husband  touching  her  con- 
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sent,  and  thereof  certified,  the  judges  before  whom  sucli 
commission  shall  be  returnable,  shall  be  recorded,  together 
with  the  commission  and  return,  and  shall  be  as  effectual 
as  if  the  same  had  been  personally  acknowledged  in  court 
by  anch  feme  covert.'^ 

These  two  provisions— the  one  respecting  the  deeds  of 
husband  and  wife,  indented  and  sealed  by  them  and  per- 
sonally acknowledged  in  court ;  and  the  other,  respecting 
the  acknowledgment  by  the  wife  before  commissioners,  out 
of  court— are  prospective  in  their  operation,  and  embrace 
the  estate  or  interest  of  the  wife  intended  to  be  conveyed, 
whether  it  be  her  dower  or, other  interest  in  the  land  em- 
braced in  the  deed.  And  it  will  be  observed,  too,  that  to 
each  of  these  provisions  is  superadded  the  other  provision 
making  valid  the  relinquishments  of  dower  theretofore 
made  hy  femes  codert,  though  no  deed  had  been  executed 
and  acknowledged  by  the  wife  for  that  purpose.  In  other 
words,  in  the  case  of  a  deed  by  husband  and  wife,  person 
ally  acknowledged  by  them  in  court,  and  in  the  case  where 
the  wife  could  not  conveniently  attend  court  for  the  pur- 
pose, and  her  privy  examination  was  made  by  commis- 
sioners as  aforesaid,  and  her  acknowledgment  was  taken 
and  certified  by  them,  and  the  commission  and  return  duly 
recorded,  the  deed  was  in  either  case  valid,  whether  there- 
tofore made,  or  thereafter  to  be  made  and  so  acknowledged ; 
whereas  the  other  provision,  as  to  the  relinquishment  6t 
the  wife's  dower  by  simply  assenting  to  her  husband's 
deed,  only  made  valid  such  mode  of  relinquishment  in 
cases  theretofore  existing.  It  is  to  be  observed  also,  that 
the  acts  prior  to  this  act  of  1748  declared  that  the  mode 
thereby  prescribed  should  be  as  effectual  "as  if  the  same 
had  been  done  by  fine  and  recovery  or  any  other  way  what 
soever."  Now,  in  this  connection,  it  is  important  to  bear 
in  mind  that  the  mode  by  fine  and  recovery  bound  the  wife 
by  all  the  covenants  in  the  deed ;  and  it  was  subsequently 
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SO  ruled  in  Nelsoii  v.  Harwoodj  3  Call,  394,  on  facts  that 
arose  under  this  act  of  1748. 

The  next  act  was  passed  in  1 785,  and  was  entitled  "An 
act  for  regulating  conveyances."  This  act,  like  previous 
acts,  contained  the  provision  that  estates  should  only  pass 
by  deed,  Ac,  and  the  provision  giving  the  same  effect  to  a 
deed  recorded  within  eight  months  that  it  would  have  had 
if  recorded  on  the  day  of  its  acknowledgment.  The  act 
then  proceeds :  ^*  When  husband  and  wife  shall  have  sealed 
and  delivered  a  writing  purporting  to  be  a  conveyance  of 
any  estate  or  interest,  if  ^4he  appear  in  court,  and,  being 
examined  privily  and  apart  from  her  husband  by  one  of 
the  judges  thereof,  shall  declare  to  him  that  she  did  freely 
and  willingly  seal  and  deliver  the  said  writing,  to  be  then 
shewn  and  explained  to  her,  and  wishes  not  to  retract  it, 
and  shall,  before  said  court,  acknowledge  the  said  writing, 
again  shewn  to  her,  to  be  her  act,  or  if  before  two  justices 
of  the  peace  in  that  county  in  which  she  dwelleth,  if  her 
dwelling  be  in  the  United  States  of  America,  who  may  be 
empowered  by  commission  to  be  issued  by  the  clerk  of  the 
court  wherein  the  writing  ought  to  be  recorded,  to  examine 
her  privily  and  take  her  acknowledgment,  the  wife  being 
examined  privily  and  apart  from  her  husband  by  those 
commissioners,  shall  declare  that  she  willingly  signed  and 
sealed  the  said  writing,  to  be  there  shewn  and  explained  to 
her  by  them,  and  consenteth  that  it  may  be  recorded ;  and  the 
said  commissioners  shall  return  with  the  commission,  and 
thereto  annexed  a  certificate  under  their  hands  and  seals 
of  such  privy  examination  by  them,  and  of  such  declara- 
tion and  consent  yielded  by  her,  in  either  case  the  said 
writing,  acknowledged  also  by  the  husband,  or  proven  by 
witnesses  to  be  his  act,  and  recorded,  together  with  such 
her  privy  examination  and  acknowledgment  before  the 
court,  or  together  with  such  commission  and  certificate, 
shair  not  only  be  sufficient  to  convey  or  release  any  right 
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of  dower  thereby  intended  to  be  conveyed  or  released^  but 
be  as  eflFectual  for  every  other  purpose  as  if  she  were  an 
unmarried  woman." 

This  act  needs  no  comment.  It  clearly  announces  the 
legislative  purpose  to  strengthen  and  continue  the  policy 
theretofore  existing.  In  this  act  we  have  for  the  first  time 
the  words  "when  husband  and  wife  shall  have  sealed  and 
delivered,"  &c.,  and  the  words  "the  said  writing  acknowl- 
edged also  by  the  husband,  or  proven  by  witnesses  to  be 
his  act,  and  recorded,  together  with  such  her  privy  exami- 
nation, *  *  *  shall  *  *  *  be  as  eflFectual  for  every 
other  purpose  as  if  she  were  an  unmarried  woman."  The 
provision  inserted  in  the  act  of  1734,  that  the  conveyance 
of  a  married  woman  should  be  void  when  the  privy  exami- 
nation and  acknowledgment  were  not  recorded,  is  omitted 
in  this  act,  but  the  language  used  expresses  clearly  the 
same  thing  in  smaller  compass. 

The  next  act  was  that  of  1792  (Stats  at  Large,  new  series, 
Shepherd),  Vol.  I.,  p.  84,  ch.  28,  entitled  "An  act  for  regu- 
lating conveyances."  This  act  retains  the  provision  in 
respect  to  recordation  within  eight  months,  the  provisions 
contained  in  the. preceding  act,  commencing  with  the  words 
"When  husband  and  wife  have  sealed  and  delivered  a 
writing  purporting,'*  Ac,  and  then  goes  on  and  makes 
provision  for  the  case  of  a  married  woman  not  in  the 
United  States,  and  then  proceeds  to  re-introduce,  in  terms, 
the  provision  which  had  been  dropped  out  of  the  last 
preceding  act  declaring  a  married  woman's  conveyance 
void  when  there  is  no  record  made  of  her  privy  examina 
tion  and  acknowledgment. 

In  1803  was  decided  the  case  of  Nelson  v.  Haruoood,  supra^ 
in  which,  as  has  been  stated,  it  was  held  that  the  wife  was 
bound  by  the  covenants  in  her  deed.  Subsequent  to  this 
decision  the  first  act  passed  was  that  of  1814  (Acts  1814, 
ch.  28,  p.  75).    This  act  contained  the  provision,  as  there- 
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tofore,  as  to  the  effect  of  a  deed  recorded  within  eight 
months  from  the  date  of  its  acknowledgment;  and  then, 
after  dispensing  with  the  necessity  for  a  commission,  and 
prescribing  a  form  of  certificate  which  should  be  sufficient, 
proceeds: 

''The  privy  examination  and  acknowledgment  so  taken 
and  certified  shall  be  admitted  to  record  in  any  court 
wherein  the  deed  to  which  it  is  annexed  may  be  recorded, 
and  shall  be  entered  in  the  book  of  records  immediately 
below  and  following  the  record  of  said  deed,  and,  when  so 
recorded,  shall  be  effectual  in  law  to  pass  the  right  of 
dower  or  other  interest  in  real  estate  of  such  feme  coDert 
in  the  same  manner  as  if  such  privy  examination  and 
acknowledgment  had  been  taken  and  certified  by  virtue  of 
a  commission  issued  in  pursuance  of  existing  laws,"  and 
then  by  the  fourth  section  declares— 

"  §  4.  Be  it  further  enacted,  that  no  covenant  or  warranty 
contained  in  any  deed  executed  hereafter  by  any  feme 
covert  shall  in  any  manner  operate  upon  her  or  her  heirs 
further  than  to  convey  effectually  from  such  feme  covert 
and  her  heirs  any  right  of  dower  or  other  interest  in  real 
estate  which  the  said  feme  may  be  entitled  to  at  the  date 
of  such  deed." 

By  this  act  the  effect  of  a  married  woman's  deed  is  lim- 
ited, so  as  to  pass  merely  what  estate  she  had  at  the  date 
of  the  deed  in  the  land  conveyed.  If  the  deed  was  recorded 
within  eight  months  from  the  time  of  its  acknowledgment, 
it  took  effect  as  if  recorded  on  the  day  of  such  acknowl- 
edgment; and  if  not  recorded  until  after  eight  months 
from  its  acknowledgment,  it  was  inoperative  and  void. 
And  when  any  such  deed  was  recorded  within  the  pre- 
scribed time,  it  then  took  effect  as  of  the  date  of  recorda- 
tioUf  and  passed,  not  the  estate  of  the  feme  as  of  the  time 
it  took  effect,  but  that  ^*  which  the  said  feme  was  entitled 
to  at  the  date  of  such  deed."  The  conveyance  thus  ope- 
VoL,  Lxxxiii — 79 


626         Roberts  Heirs  v.  Roanoke  National  Bank. 

opinion. 

rating  to  pass  only  the  estate  or  interest  held  at  the  date 
of  the  deed,  no  covenant  therein  contained  could  bind  the 
married  woman,  except  to  the  extent  of  making  valid  the 
conveyance  as  to  the  estate  or  interest  actually  conveyed. 
Therefore  no  estoppel  could  arise  as  to  the  feme. 

Doubtless  the  provision  in  the  act  of  1814,  that  no  cove- 
nant or  warranty  in  any  deed  thereafter  made  by  a  few^ 
covert  should  in  any  way  operate  upon  her  and  her  heirs, 
except  to  convey  effectually  from  such  feme  and  her  heirs 
any  right  of  dower  or  other  interest  in  the  real  estate  con- 
veyed, which  such  .ferne  may  be  entitled  to  at  the  date  of 
the  deed,  was  prompted  by  the  decision  in  Nelson  v  Har- 
wood,  Bii/pray  in  which  the  wife  was  held  bound  by  the 
covenants,  and  which  was  doubtless  considered  an  innova- 
tion upon  the  spirit,  if  not  the  letter,  of  our  legislative 
policy.  Hence,  at  the  first  opportunity  the  legislature  cor 
rected  it. 

This  brings  us  to  the  consideration  of  the  act  of  Febni 
ary,  1819  (1  Rev.  Code,  ch.  99,  pp.  361-371).  Section  12  of 
this  chapter  gives  the  effect  of  a  deed  recorded  within 
eight  months  substantially  as  by  previous  statutes.  Sec 
tion  15  of  same  chapter,  after  in  more  concise  language 
providing  for  taking  privy  examinations  and  acknowl- 
edgments, proceeds :  "And  when  the  privy  examination^ 
acknowledgment  and  declaration  of  a  married  woman 
shall  have  been  so  taken  in  court,  and  entered  of  record, 
or  certified  by  two  magistrates  and  delivered  to  the  clerk 
to  be  recorded,  and  the  deed  also  shall  have  been  duly 
acknowledged  or  proven  as  to  the  husband,  and  delivered 
to  the  clerk  to  be  recorded,  pursuant  to  the  directions  of 
this  act,  such  deed  shall  be  as  effectual  in  law  to  pass  all 
the  right,  title  and  interest  of  the  wife  as  if  she  had  been 
an  unmarried  woman :  provided,  however,  that  no  covenant 
or  warranty  contained  in  any  such  deed  hereafter  executed 
shall  in  any  manner  operate  upon  any  feme  covert  or  her 
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heirs  further  than  to  convey  eflfectually  from  such  feme 
coDert  and  her  heirs  her  right  of  dower  or  other  interest  in 
real  estate  which  she  may  have  at  the  date  of  such  deed/' 

Such  is  the  law  of  1819,  and  it  remd^ined  substantially 
unchanged  until  the  revision  of  1849,  when,  for  the  first 
time,  the  provision  as  to  the  effect  of  the  recordation  of 
any  deed  within  eight  months  from  its  acknowledgment 
was  taken  out  of  the  chapter  last  referred  to,  and  was  in- 
corporated into  another  chapter,  which  is  now  section  7  of 
chapter  114,  Code  1873.  And  the  part  of  section  15,  chap- 
ter 99,  1  Rev.  Code  1819,  prescribing  the  effect  of  acknowl- 
edgment of  married  women,  when  recorded,  was  condensed 
substantially  into  what  is  now  section  7,  chapter  117,  Code 
1873,  which  was  the  statute  in  force  and  applicable  to  the 
case  in  band. 

In  comparing  section  7,  chapter  117,  Code  1873  (the  law 
now  in  force),  with  the  language  of  1  Revised  Code,  p.  366, 
it  will  be  found  that  the  condensation  in  the  former  was 
in  part  accomplished  by  transposition  of  a  part  of  the  lan- 
guage of  the  latter.  It  is  clear,  however,  that  there  was  no 
Intention  on  the  part  of  the  legislature  that  the  recordation 
should  have  a  retroactive  effect  and  relate  back  to  the  date 
of  the  deed — certainly  not  unless  the  deed  was  recorded 
within  the  prescribed  period  in  which  any  deed  would 
relate  back  to  its  acknowledgment ;  and  even  this  would 
be  questionable,  because  the  deed  of  a  married  woman 
conveys  what  she  had  at  the  date  of  the  deed,  not  what  she 
had  at  the  date  of  the  acknowledgment.  But  this  is  really 
immaterial  here,  as  it  is  not  pretended  in  this  case  that 
the  deed  in  questipn— the  deed  of  1861,  in  which  Mrs. 
Rorer  joined — was  ever  spread  upon  the  record-book  until 
many  years  after  it  had  been  cancelled  and  annulled  by 
the  deed  of  1866.  After  which,  as  has  been  shown,  it  could 
not  be  recorded  even  as  to  F  Rorer,  because  it  had  no 
existence;  and  being  incapable  of  recordation  as  to  him, 
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there  could  be  no  valid  recordation  of  it  as  to  Mrs.  Rorer, 
because  the  statute  requires  that  such  deed,  in  order  to  its 
validity,  must  be  recorded  as  to  the  "husband  as  well  as 
the  wife."  The  statute  is  absolute ;  there  is  no  room  for 
presumptions  resulting  from  technical  rules  of  construc- 
tion, and  all  its  requisites  must  be  substantially  complied 
with,  or  else  nothing  passes  by  the  deed  of  a  married 
woman. 

As  colony  and  State,  such  has  been  not  only  the  general 
policy,  but  the  unmistakable  spirit  and  letter  of  the  law 
in  Virginia  for  over  two  hundred  years.  This  court  has 
no  power  or  authority  to  depart  from  the  established  pol- 
icy and  strict  letter  of  the  law  so  plainly  written  as  we 
find  it  in  the  numerous  statutes  referred  to. 

But  it  is  agreed  that  if  a  married  woman's  deed  only 
becomes  effectual  when  it  is  duly  admitted  to  record,  then, 
if  the  wife  should  die  between  the  date  of  the  acknowl- 
edgment and  the  date  of  recordation,  the  instrument  would 
be  wholly  destroyed.  Not  so,  however ;  for  as  between  the 
husband  and  the  grantee  the  deed  would  be  valid  and 
binding,  though  as  to  the  wife  it  would  be  inoperative — 
ineffectual  to  pass  her  title  until  duly  recorded ;  for  it  is 
only  then  that  a  married  woman's  conveyance  becomes  a 
complete  transaction.  But  it  is  useless  to  argue  this  prop- 
osition, as  the  pretended  recordation,  in  1875,  of  the  deed 
of  1861  was  prior  to  Mrs.  Rorer's  death.  It  is  sufficient  to 
say,  if  the  question  were  presented  directly  for  decision,  it 
would  be  an  exceedingly  interesting  one,  as  the  authority 
for  recordation  at  a  time  subsequent  to  the  execution  and 
delivery  of  the  deed  seems  to  rest  solely  upon  the  pre- 
sumption of  the  wife's  continuing  acquiescence ;  and  in  2 
Tucker's  Com.,  at  page  268  (Book  2  ,  the  distinguished  author 
significantly  suggests  the  question  whether  recordation 
after  the  death  of  the  wife  would  be  effectual.  But  grant 
that  the  effect  would  be  as  contended  by  counsel  for  the 
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appellees,  would  it  be  less  reasonable,  less  harsh,  than  the 
provision  (ch.  114,  Code  1873),  which  renders  every  con- 
tract in  writing  and  deed  conveying  real  estate  void  as  to 
creditors  and  subsequent  purchasers  for  valuable  consider- 
ation without  notice,  until  and  except  from  the  time  that 
it  is  duly  admitted  to  record?  We  think  not.  In  fact, 
both  provisions  are  founded  in  wisdom  and  sound  policy — 
the  one  essential  to  the  protection  of  the  estates  of  mar- 
ried women  who  labor  under  the  disabilities  of  coverture, 
and  the  other  to  protect  innocent  creditors  and  purchasers 
against  the  fraudulent  use  of  secret  contracts  and  convey 
ances. 

And  in  the  very  poverty  of  their  case,  and  distress  of 
their  situation,  the  learned  counsel  for  the  appellees  were 
driven  to  the  attempt  to  create  a  new  estate  in  lands — one 
unknown  to  jurisprudence.  It  was  insisted  in  argument 
that,  although  the  deed  of  1861  was  lost  and  unrecorded 
when  the  deed  of  release  and  quit-claim  of  1866  was  made 
by  Crawford  and  wife,  yet  Crawford  had  acquired,  it  is 
contended,  under  the  first-named  deed  a  potential  estate 
in  Mrs.  Rorer^s  land,  and  that  this  was  by  Crawford  and 
wife  conveyed  to  F.  Rorer  by  the  deed  of  1866,  and  that 
Rorer  became  thus  vested  with  title  to  Mrs.  Rorer's  land. 
We  know  of  no  such  estate ;  the  books  treat  of  none  such  ; 
and  there  is  nothing  in  the  statute  in  question  recognizing 
anything  of  the  kind.  Indeed,  no  estate  in  land  can  be 
more  potential — more  complete  than  the  absolute  estate 
in  fee.  This  Crawford  would  have  had  but  for  that  pal- 
pable want  of  potentiality  which  went  with  him  through- 
out all  these  transactions.  1st.  He  failed  to  record  the 
deed  of  1861  when  it  was  executed  and  delivered  to  him. 
2d.  He  lost  the  deed  and  could  not  record  it.  3d.  He  be- 
came unable  to  complete  his  purchase  by  paying  the  full 
Agreed  price,  and  in  this  state  of  affairs,  took  from  Rorer 
other  land  for  the  partial  payments  made,  and  thereupon 
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ezecnted  the  deed  of  renunciation  and  qait-claim  of  1866. 
In  all  these  things  we  can  but  see  Crawford's  pitiable  want 
of  potentiality.  In  fact,  Crawford  only  had  potentiality/ 
to  do  what  he  did,  and  that  was  to  take  from  Rorer  what 
he  could  get  for  what  he  had  paid  to  Rorer  on  the  transac- 
tion of  1861,  and  then  to  reconvey  to  Rorer  what  he  (Rorer) 
had  conveyed  by  the  deed  of  1861 ;  and  then,  out  of  abun- 
dant caution,  to  renounce,  as  he  did,  all  claim  under  the 
deed  of  1861.  We  have  seen  that  the  strange  result  of 
these  arguments  on  the  part  of  the  appellees,  if  true,  would 
be  to  vest  a  complete,  and  it  would  seem,  unincumbered  title 
to  all  the  land  embraced  in  the  deed  of  1861  in  Crawford, 
and  this  when  he  is  not  even  a  party  to  the  suit.  In  fact, 
the  one  incurable  vice  in  the  whole  argument  is  the  un- 
warranted assumption  that  the  spreading  of  the  deed  of 
1861  on  the  record-book  in  1875,  many  years  after  its  can- 
cellation and  annulment,  constituted  a  valid  recordation 
thereof.  This,  as  has  been  shown,  is  not,  and,  in  the  nature 
of  things,  could  not  be  true. 

The  principle  which  controls  this  case  is  by  no  means  a 
new  one.  In  the  early  acts  referred  to,  we  have  again  and 
again  the  emphatic  legislative  declaration  that  '*it  had 
always  been  adjudged  that  when  a  deed  has  been  hereto 
fore  acknowledged  by  Bi,feme  cooertj  and  no  record  made  of 
her  privy  examination,  that  such  deed  is  not  binding  upon 
the /erne  ;^^  and  the  further  declaration  that  such  judg 
ments  were  right  and  should  not  thereafter  he  questioned. 
And  when  Nelson  v.  Harwood  was  decided,  in  1803,  hold- 
ing that  a  married  woman  was  bound  by  the  covenants  in 
her  deed,  the  lei^islature  promptly  declared  by  enactment 
that  she  should  not  be  so  bound,  except  as  to  the  interest 
held  by  her  at  the  date  of  the  deed  and  embraced  therein. 
Nor  is  it  a  new  principle  of  decision  in  this  court,  in  which, 
though  the  question  has  never  before  been  presented  in 
the  form  in  which  it  is  here  presented,  yet  the  precise 
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principle  has  been  recognized  and  upheld  in  numerous 
cases,  only  one  of  which  need  be  referred  to,  and  that  is 
the  case  of  Mrst  JVational  Bank  of  HarrisoribuTg  v.  Paul 
wnd  als.y  76  Va.  694.  In  that  case  the  wife  joined  with 
her  husband  in  the  sale  and  conveyance  of  a  valuable  tract 
of  land  to  two  of  their  sons.  The  deed  was  signed  and 
sealed  by  husband  and  wife ;  the  wife  was  privily  exam- 
ined, and  her  acknowledgment  certified,  and  the  deed  was 
delivered  and  recorded ;  but  the  certificate  of  privy  exam- 
ination was  defective  in  that  it  did  not  contain  all  the 
requisites  prescribed  by  the  statute.  The  husband  died, 
and  thereafter  the  wife  filed  her  bill  claiming  dower  in  all 
of  said  lands,  which  had  passed  into  the  hands  of  third 
parties.  The  court  decreed  the  wife  her  dower,  and  on 
appeal  to  this  court  that  decree  was  affirmed.  In  deliver- 
ing the  unanimous  opinion  of  the  court  in  that  case  Staples, 
J.,  said :  '<  What  the  law  requires  to  be  done  and  appear  of 
record  can  only  be  done  and  made  to  appear  by  the  record 
itself,  or  an  exemplification  of  the  record.  It  is  perfectly 
immaterial  whether  there  be  an  acknowledgment  or  privy 
examination  in  fact,  or  not,  if  there  be  no  record  of  the 
privy  examination,  for  by  the  express  provision  of  the  law 
it  is  not  the  fact  of  privy  examination  merely,  but  the 
recording  of  the  fact,  which  makes  the  deed  effectual  to 
pass  the  estate  of  9,  feme  conertP 

Between  that  case  and  this  there  can  be  no  distinction 
upon  principle.  In  each  a  requisite  prescribed  by  statute 
as  essential  to  the  validity  of  a  married  woman's  deed  is 
wanting.  That  is  enough,  and  it  can  make  no  difference 
whether  the  missing  link  was  to  be  wrought  by  one  acting 
in  a  judicial  capacity  or  in  a  minist<^rial  capacity.  The 
statute  in  question  (said  section  7,  chapter  117,  Code  1873) 
admits  of  but  one  construction,  and  that  is  found  in  its 
unmistakable  language.  It  must,  therefore,  be  its  own 
interpreter. 
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The  result  of  this  investigation,  then,  is  that  the  decree 
of  the  court  below,  in  so  far  as  it  affects  the  claim  of  the 
children  of  Mrs.  Rorer  to  the  21 4 J  acres  of  land  devised  to 
her  by  her  father,  Patterson  Hannah,  and  which  was  em- 
braced In  the  said  deed  of  1861  from  her  husband  and  her 
to  Crawford,  is  plainly  erroneous,  and  must  be  reversed 
and  annulled  by  a  decree  to  be  entered  here  in  conformity 
with  the  views  hereinbefore  expressed. 

Decree  reversed  as  to  the  appellants,  the  children 
OP  Mrs.  Rorer. 
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June  30th,  1887. 

Practice  in  Chkhcery— Rehearing^ After-discovered  evidence.— VJhere 
the  after-discovered  evidence,  whenever  a  decree  is  sought  to  be  re- 
heard, is  merely  cumulative  and  not  variant  from  the  evidence  already 
in  the  record,  it  is  the  settled  doctrine  that  no  rehearing  will  be 
allowed. 

Appeal  from  decree  of  circuit  court  of  Franklin  county, 
rendered  July  4th,  1885,  in  a  chancery  suit  wherein  Madi- 
son J.  Akersi  was  complainant,  and  Nathaniel  S.  Akers  and 
others  were  defendants.  The  object  of  the  suit  was  to 
procure  a  rehearing  of  a  previous  decree  in  the  same  cause, 
with  a  view  to  obtain  allowance  of  credits  on  N.  8.  Akers' 
claim  against  the  appellant  to  those  which  had  been  al- 
lowed him  by  the  decree  prayed  to  be  reheard,  upon  the 
ground  of  after-discovered  evidence.  Opinion  states  the 
case. 

Charles  Dab^iey,  for  the  appellant. 

Geo.  £J.  Dennis  and  Peter  Billard,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

• 
The  only  question  of  practical  importance  remaining  in 
this  case  is  whether  the  appellant,  Madison  J.  Akers,  should 
Vol.  Lxxxiir— 80 
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be  allowed  a  credit  of  $370  as  of  Febraary,  1869,  in  the 
account  taken  of  the  transactions  between  himself  and  his 
brother,  Nathaniel  S.  Akers.  That  question  arises  in  this 
way:  In  the  year  1857,  their  father,  Samuel  Akers,  died, 
and  soon  thereafter  a  chancery  suit  was  brought  in  the 
county  court  of  Franklin  county,  the  object  of  which  was 
to  have  dower  assigned  the  widow,  and  to  have  the  residue 
of  the  estate,  which  consisted  of  land  and  negroes,  par- 
titioned and  distributed  among  his  heirs. 

At  a  sale  of  the  negroes  had  in  this  cause,  on  the  twenty- 
first  of  December,  1857,  Nathaniel  S.  Akers  purchased  two 
of  them,  and  in  payment  gave  his  bond  for  $1,200,  payable 
six  months  after  that  date.  And  to  a  part  of  that  sum,  to- 
wit,  the  sum  of  $370,  it  is  not  denied  that  Madison  J.  Akers 
was  entitled  at  that  time. 

On  the  fourteenth  February,  1859,  the  appellant,  by 
verbal  contract,  bought  of  Nathaniel  a  tract  of  land  con- 
taining twenty-six  acres,  which  had  fallen  to  him  in  the 
division  of  his  father's  estate,  for  which  the  said  Madison 
agreed  to  pay  $800 — one-half  thereof  in  cash,  and  the 
balance  on  twelve  months'  time;  and  it  seems  to  have 
been  agreed  between  them  that  any  outstanding  matters 
of  account  might  be  brought  into  the  final  settlement, 
whenever  it  was  had.  By  reason,  however,  of  disputes 
that  arose  between  them  as  to  the  various  items  of  credit 
claimed  by  the  appellant,  no  settlement  was  ever  reached, 
and  in  September,  1882,  Nathaniel  filed  his  bill  in  the  cir- 
cuit court  of  Franklin  county  to  have  his  vendor's  lien  for 
the  unpaid  portion  of  the  purchase-money  enforced.  In 
his  bill  he  alleged  that  there  remained  due  at  that  date 
the  sum  of  $635.27,  as  appeared  from  a  statement  which 
he  filed  with  his  bill.  He  also  filed  with  his  bill  a  duly 
executed  deed  for  said  land,  to  be  delivered  to  the  appel- 
lant upon  the  payment  of  the  aforesaid  balance;  and  he 
called  upon  the  appellant.to  answer  his  bill.    The  appel- 
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lant  did  answer,  admitting  the  purchase  and  possession  of 
the  land,  but  claiming  that  he  only  owed  a  balance  of 
purchase-money  of  $78.71.  With  his  answer  he  filed  a 
statement,  which,  he  says,  correctly  sets  forth  the  pay- 
ments or  credits  to  which  he  is  entitled  on  said  purchase, 
and  this  statement  shows  the  above  balance  to  be  due 
Nathaniel  as  of  January  9th,  1883;  and  this  amount  he 
avers  his  readiness  to  pay  upon  the  complainant's  making 
him  a  good  title  and  stopping  the  suit.  In  this  answer  no 
allusion  is  made  to  any  such  claim  as  the  one  now  asserted. 
By  a  decree  rendered  on  thirty-first  October,  1882,  the  cause 
was  referred  to  a  commissioner  to  take  the  necessary  ac- 
counts and  to  report  the  balance  due,  and  on  the  twentieth 
April,  1883,  Commissioner  Saunders  returned  his  report, 
presenting  alternative  statements  of  the  amounts  due.  By 
one  of  these  the  balance  due  as  of  April  28th,  1883,  was 
$79.73,  but  this  statement  allowed  the  appellant  all  credits 
claimed  by  him.  The  other  statement,  which  only  allowed 
such  credits  as  were  not  disputed,  showed  the  balance  to 
be  $458.90.  With  his  report  the  commissioner  returned  all 
the  evidence  taken  by  him. 

The  cause  came  on  to  be  heard  on  the  thirty-first  Octo- 
ber, 1883,  when  the  court,  without  passing  on  the  report, 
recommitted  the  matter  to  Commissioner  Carper,  with 
instructions  to  take  the  same  account,  and,  in  making  up 
his  report,  to  consider  the  depositions  already  filed,  or  any 
other  legal  testimony  which  might  be  adduced  by  any  of 
the  parties. 

On  the  nineteenth  iiPpril,  1884,  Commissioner  Carper  re- 
turned his  report,  in  which  he  states  that  no  additional 
testimony  was  offered  by  either  party,  and,  therefore,  he 
had  only  considered  the  testimony  taken  by  Commissioner 
Saunders,  and  he  finds  the  balance  due  by  the  appellant  as 
of  that  date  to  be  $611.54. 

To  this  report  the  appellant  filed  exceptions,  but  the 
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court,  overruling  all  except  one,  decreed  that  unless  the 
appellant  should  pay  the  appellee,  within  sixty  days, 
the  sum  reported  by  the  commissioner,  to-wit,  $61 1.54,  less 
certain  small  credits  mentioned  in  the  decree,  and  his 
costs,  the  land  should  be  sold. 

To  this  decree  the  appellant  obtained  from  the  judge  of 
the  corporation  court  of  Roanoke  an  injunction,  on  a  bill 
alleging  that  he  had  informed  his  counsel  and  Commis 
sioner  Saunders  that  he  was  entitled  to  a  credit  of  $370, 
with  interest  for  a  number  of  years,  on  account  of  his 
interest  in  the  money  which  N.  S.  Akers  bound  himself  to 
pay  for  the  slaves,  and  which  interest  he  had  allowed  said 
N.  8.  Akers  to  retain  as  a  part  of  the  purchase  price  of  the 
land,  as  he  insisted  the  proceedings  in  the  suit  in  the 
county  court  for  the  division  of  his  father's  estate  would 
show;  and  alleging,  further,  that  he  had  only  discovered 
that  this  credit  had  never  been  allowed  him  since  the  ad- 
journment of  the  April  term,  1884,  of  the  circuit  court  of 
Franklin  county. 

To  this  bill  Nathaniel  S.  Akers  filed  an  answer,  in  which, 
after  admitting  the  sale  of  the  land  in  February,  1859,  to 
Madison  J  Akers,  and  the  purchase  of  the  slaves  by  him- 
self for  $1,200,  and  that  he  had  bought  the  interest  of  said 
Madison  in  the  said  bond  for  $1,200,  which  interest  he  says 
amounts  to  $370,  he  denies  positively  that  he  had  en- 
deavored to  pay  the  said  interest  of  Madison  J.  Akers  in 
the  negro  money  by  giving  him  a  credit  therefor  on  his 
land  purchase,  or  that  the  same  was  ever  done ;  and,  on 
the  contrary,  he  charges  that  he  had  purchased  the  interest 
of  the  said  Madison  in  the  negro  money,  and  paid  him  for 
it  in  full  prior  to  the  sale  of  the  said  land  to  him,  and 
that  said  Madison  received  this  negro  money  on  January 
1,  1859,  as  is  shown  by  the  credit  therefor  on  the  bond 
which  he  files  with  his  answer;  which  credit,  he  says,  was 
placed  upon  the  bond  by  A.  J.  Akers,  who  is  dead,  but  who 
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was  one  of  the  commissioners  appointed  to  sell  said  slaves 
and  to  whom  said  bond  was  executed.  He  avers  further 
that  he  assigned  Madison  a  bond  which  he  held  on  Giles 
M.  Thompson,  dated  August  26,  1858, lind  payable  on  de- 
mand, for  $371,  in  payment  of  his  interest  in  the  negro 
bond,  and  in  proof  of  this  fact  he  exhibits  with  his  answer 
the  said  bond  of  Thompson  for  that  amount,  on  which 
interest  is  calculated  by  one  James  C  MuUins,  since  dead, 
from  August  25,  1868,  to  January  1,  1859,  the  very  date  of 
the  credit  to  himself  on  the  bond  executed  by  him  for  the 
negro  money.  And  he  avers  further,  what  is  perfectly 
manifest,  that  if  the  interest  of  the  said  Madison  was  a 
credit  upon  his  land  purchase,  which  he  denies,  that  then 
Madison  had  overpaid  him  for  the  land,  by  a  large  amount; 
and  that  he  must  have  made  heavy  payments  thereon  at  a 
time  when  he  must  have  known  that  he  was  paying  money 
not  due. 

At  the  hearing,  on  the  eighth  December,  1884,  the  in- 
junction was  dissolved,  when  the  appellant  filed  another 
bill  and  procured  from  the  judge  of  the  corporation  court 
of  Danville  another  injunction  restraining  the  plaintiffs 
in  the  original  suit  and  commissioner  of  sale  appointed  in 
that  suit  from  making  sale  of  the  said  land  or  otherwise 
proceeding  to  execute  the  decree  of  May  16,  1884,  entered 
in  that  cause.  In  this  last-mentioned  bill,  which  the  ap- 
pellant in  his  petition  calls  a  bill  in  the  nature  of  an 
application  for  a  rehearing  of  the  original  suit,  the  appel- 
lant alleges  as  one  of  the  grounds  for  a  rehearing  this  last 
mentioned  decree  that"he  is  possessed  of  newly-discovered 
evidence.  On  the  fourth  July,  1885,  this  second  injunction 
was  dissolved,  thus  leaving  the  aforesaid  decree  of  May 
16,  1884,  again  in  force,  whereupon  the  appellant  appealed 
from  the  order  of  dissolution. 

Now,  from  the  foregoing  recital  of  the  pleadings  and 
proceedings  in  the  cause,  it  will  be  readily  seen  that  never 
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prior  to  the  decree  of  May  16, 1884,  did  the  appellant  deny 
that  there  was  existing  indebtedness  from  him  to  Nathan- 
iel S.  Akers  on  account  of  the  unpaid  balance  of  land 
money.  On  the  contrary,  he  not  only  admitted  a  liability 
on  this  account  in  both  his  deposition  and  answer,  but  he 
himself  furnished  an  itemized  statement,  which  he  as- 
serted showed  the  exact  amount  of  that  indebtedness. 
Indeed,  his  grievance  prior  to  that  decree  seemed  to  have 
been  that  he  was  not  permitted  to  settle  the  whole  matter 
by  the  payment  of  the  $78.71,  which  he  admitted  he  owed 
Nathaniel  S.  Akers,  and  so  put  an  end  to  the  litigation. 
Now  this  was  the  appellant's  defence,  deliberately  made 
and  energetically  pressed  up  to  the  time  when  the  decree 
of  May  16,  1884,  disclosed  the  fact  that,  after  allowing  him 
every  credit  that  he  could  establish,  he  was  still  indebted 
to  the  appellee  in  the  sum  of  $611,  whereupon  he  imme- 
diately changed  front,  and  insists  with  equal  pertinacity 
that  he  had  allowed  his  brother,  N.  S.  Akers,  to  retain  his 
share— that  is,  $370— of  "the  negro  money"  as  a  credit 
upon  the  $800  he  was  to  pay  for  the  land. 

Now,  without  stopping  to  comment  upon  the  improba- 
bility of  the  suggestion  that  in  making  up  a  carefully 
prepared  statement,  under  the  eye  of  experienced  counsel, 
to  exhibit  the  true  state  of  the  account  between  himself 
and  his  brother,  both  he  and  his  counsel  would  have  over- 
looked so  large  a  credit  as  $370 — nearly  one  half  of  the 
entire  purchase-money— while  carefully  remembering  and 
preferring  such  trifling  items  as  $3.64,  $4.23,  and  $4.50,  we 
think  it  perfectly  apparent  that  the  claim,  however  hon- 
estly asserted  it  may  have  been,  has  no  real  foundation. 
For  in  the  first  place  he  became,  as  the  record  shows,  enti- 
tled to  the  $370  at  and  before  the  period  at  which  he  pur- 
chased the  land;  if,  therefore,  that  amount  had  still  been 
due  at  the  time  of  that  purchase,  the  purchase-money  to  be 
paid  would  have  been  only  $430,  and  the  terms  of  the  pur- 
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chase  would  in  all  reasonable  probability  have  been  that 
he  should  pay  $30  in  cash,  and  the  balance  at  twelve 
months,  or  one-half  of  that  amount  ($430)  in  cash,  and  the 
balance  at  twelve  months.  Again,  it  is  perfectly  clear  in 
our  judgment,  from  an  examination  of  the  record,  that  the 
appellant  received  in  payment  of  this  $370  the  bond  of 
one  Giles  M.  Thompson  for  $37 1  more  than  a  month  before 
the  contract  of  purchase  was  entered  into,  and  subse- 
quently collected  it.  And  there  is  nothing  in  the  evidence 
of  the  after-discovered  witnesses  at  variance  with  this 
view,  for  giving  to  it  its  fullest  scope  that  can  be  attributed 
to  it  does  not  necessarily  exclude  the  idea  that  Madison  J. 
Akers  had  been  paid  his  share  of  the  slave  money  in  the 
bond  of  Thompson,  and  should  not  produce  a  different 
result  on  another  hearing.  The  decree  appealed  from  ia 
right,  and  must  be  affirmed. 

Decree  affirmed. 
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Syllabus — Statement. 


Norfolk  &  Western  R.  R.  Co.  v.  Emmert. 

June  30th,  1887. 

^Kii.^o\T>s— Employees—Negligent  injuries— Contributory  negligence, — 
.  Where  the  cars  are  of  unequal  height,  crooked  links  are  necessarily 
used  to  couple  them.  Employee,  whose  duty  it  was  to  couple  them, 
had  opportunity  to  know,  and  did  know,  these  facts.  Yet  he  went  in 
between  the  car  that  was  approaching  by  his  own  signal,  and  the  sta- 
tionary car,  and  used  a  straight  link  to  make  the  coupling,  thereby 
allowing  the  bumper  of  the  former  to  pass  under  the  bumper  of  the 
latter,  by  which  means  he  was  caught  between  them  and  injured. 

Held  : 

Employer  is  not  liable. 

Error  to  judgment  of  circuit  court  of  Washington  county 
rendered  February  22d,  1887,  in  the  action  of  trespass  on 
the  case  wherein  David  S.  Emmert  is  plaintiff,  and  the 
Norfolk  &  Western  Railroad  Company  is  defendant.  The 
jury  found  for  the  plaintiff  and  assessed  his  damages  at 
$950.  The  defendant  asked  that  the  verdict  be  set  aside 
as  contrary  to  the  law  and  the  evidence.  The  court  over- 
ruled the  motion,  and  the  defendant  excepted,  and  the 
evidence  was  certified.  The  court  entered  judgment  accord- 
ing to  the  verdict;  to  which  the  defendant  obtained  a  writ 
of  error  and  supersedeas.    Opinion  states  the  case. 

Fulkerson  <fr  PagCy  for  the  plaintiff  in  error. 

Daniel  Trigg,  D.  F.  Bailey,  and  H.  W.  Flournoy,  for 
the  defendant  in  error. 
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Faujstleroy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  Emmert,  in  the  fall  of  the  year  1881,  was 
switchman  and  car-coupler  in  the  employ  of  the  Norfolk 
&  Western  Railroad  Company  at  their  yard  at  Bristol.  As 
such,  it  was  his  duty  to  shift  the  cars  and  trains  upon  said 
yard  and  make  up  trains  to  leave  the  station.  The  shift- 
ing was  done  by  a  yard  engine  and  an  engineer  under  the 
direction  and  control  of  the  switchman  and  coupler  while 
engaged  in  the  operation  of  shifting.  On  the  occasion  of 
the  alleged  injury  complained  of,  in  November,  1881,  two 
freight  trains  came  into  the  yard,  from  the  east,  very  close 
together.  The  first  train  stopped  on  the  main  track,  and 
the  locomotive,  which  had  brought  it  in,  was  detached 
from  it,  and  the  yard  engine  was  coupled  to  the  rear  end 
of  the  train,  by  the  said  switchman  and  coupler,  and  drew 
it  backwards  to  a  switch  and  pushed  it  upon  a  side  track ; 
the  caboose,  which  was  the  rear  car  of  the  train,  was  un- 
shackled or  uncoupled  from  the  car  immediately  in  front 
of  it,  and  the  yard  engine  stood  there  holding  the  caboose 
until  the  second  train  came  in.  The  second  train  stopped 
upon  the  main  track,  and  the  plaintiff  brought  the  yard 
engine,  with  the  caboose  attached,  out  upon  the  main  track, 
and  coupled  the  two  cabooses  together,  and  then  uncoupled 
the  caboose  of  the  second  train  from  the  car  in  front  of  it, 
and  caused  the  yard  engine  to  draw  the  two  cabooses  back 
for  the  purpose  of  putting  them  upon  a  track  called  the 
coal-pen  track,  where  the  cabooses  were  usually  placed,  and 
upon  which  a  caboose  was  then  standing.  After  changing 
the  switch  leading  into  the  coal-pen  track,  plaintiff  went 
forward,  in  advance  of  the  moving  cabooses,  for  the  pur- 
pose of  coupling  them  to  the  standing  caboose—it  being 
the  custom  to  so  couple  the  cabooses  for  the  purpose  of 
bringing  them  out,  when  needed,  to  be  attached  to  trains. 
The  plaintiff  took  his  position  by  the  bumper  or  draw- 
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head  of  the  standing  caboose,  having  given  to  the  engineer 
of  the  yard  engine  the  proper  signals,  which  were  strictly 
obeyed,  and  when  he  attempted  to  make  the  coupling,  the 
draw-heads  or  bumpers  passed  each  other,  the  draw  head 
of  the  moving  caboose  passing  under  that  of  the  standing 
caboose,  and  the  plaintiff  was  caught  between  the  cabooses. 
He  extricated  himself,  and,  with  assistanc^e,  he  got  upon 
the  engine,  where  he  remained  one  or  two  hours,  and  then 
went  to  his  home,  close  by,  where  he  was  confined  to  his 
house  some  three  or  four  weeks;  and  then  went  back  into 
the  employ  of  the  plaintiff  in  error;  first  in  the  depot, 
then  on  the  transfer  platform,  and  afterwards  as  a  watch- 
man at  Main  street  crossing;  and,  while  so  last  employed, 
as  watchman,  he  alleges  that  he  caught  cold  in  his  injured 
hips  and  was  laid  up  twelve  months.  It  does  not  appear 
that  the  plaintiff  ever  claimed  that  he  was  injured  on 
account  of  any  defect  in  the  cars,  or  by  the  fault  or  neglect 
of  the  railroad  company,  or  its  agents  or  servants,  until 
about  a  year  after  the  accident,  when  he  brought  this  suit. 

At  the  sixth  trial  of  .the  case  instructions  were  asked  for 
and  refused,  and  instructions  were  given  by  the  court,  of 
its  own,  to  which  exceptions  were  taken,  and  the  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$950.  A  motion  was  made  to  set  the  verdict  aside  and 
grant  a  new  trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence ;  which  motion  the 
court  overruled,  and  entered  judgment  upon  the  verdict 
for  the  plaintiff. 

The  declaration  as  amended  was  demurred  to,  and  the 
court  overruled  the  demurrer ;  which  action  of  the  court, 
as  well  as  the  refusing  and  giving  instructions  as  aforesaid, 
were  excepted  to,  and  are  assigned  as  error  by  the  plaintiff 
in  error.  But,  in  the  view  which  we  take  of  the  case  as 
.  presented  in  the  bill  of  exceptions,  it  will  not  be  necessary 
to  consider  any  of  the  errors  assigned,  except  the  alleged 
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error  of  the  court's  refusal  to  set  the  verdict  aside  and  to 
grant  a  new  trial. 

The  evidence  of  the  plaintiff  in  the  court  below  (who  is 
the  defendant  in  error  here),  as  set  forth  in  the  bill  of  ex- 
ceptions, reveals  a  plain  case  of  contributory  negligence, 
and  shows  clearly  that  but  for  the  concurring  fault — reck- 
lessness and  want  of  ordinary  care  by  the  defendant  in 
error — the  accident  would  not  have  occurred,  and  that  his 
injury  was  caused  by  his  own  gross  negligence,  for  which 
the  law  will  not  allow  him  a  premium  by  holding  his  em- 
ployer to  a  liability  in  damages. 

The  testimony  of  the  defendant  in  error,  out  of  his  own 
mouth,  is  that  his  duties  as  car-coupler  and  switchman 
were  to  move  cars  and  trains,  and  make  up  trains  on  the 
yard;  to  shift  cars  to  different  points,  and  put  them  in 
their  proper  place  in  trains ;  that  he  was  furnished  with  a 
list ;  that  the  company  had  car-inspectors  and  overhaulers 
on  the  yard,  whose  duty  it  was  to  look  around  the  cars  and 
see  if  anything  was  wrong  about  them  as  soon  as  the  train 
came  in;  that  the  overhaulers  and  inspectors  would  be 
ready  when  the  train  came  in,  and  would  commence  at  one 
end  and  go  along  the  train,  tap  the  wheels,  tighten  the 
bolts,  &c. ;  that  they  were  always  there,  waiting  when  the 
trains  came ;  that  it  was  the  duty  of  the  inspectors  to  in- 
spect all  the  cars  and  cabooses;  that  it  was  his  duty  not  to 
shift  the  cars  until  the  inspectors  and  overhaulers  had  gone 
over  them  and  informed  him  that  they  were  all  right;  that 
it  was  his  duty  to  have  known  whether  the  caboose  which 
he  alleges  to  have  been  out  of  repair  had  been  inspected 
or  not  before  he  shifted  it ;  that  he  could  not  say  whether 
it  had  been  inspected  or  not ;  that  the  inspectors  were  there 
at  work  upon  that  train  that  day;  that  he  shifted  the 
caboose  in  question  just  a  little  while  after  the  train  came 
in ;  that  he  uncoupled  the  bumpers  of  the  caboose  from 
the  train,  and  it  was  coupled  with  a  straight  link;  that  he 
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didn't  look  at  it,  but  stepped  in  and  pulled  out  the  pin  and 
laid  it  on  the  sill  of  the  car  in  front,  and  stepped  out  and 
waived  the  engineer  (of  the  shifting  engine)  back ;  that  the 
engineer  was  an  experienced  engineer,  and  that  when  he 
motioned  or  signalled  to  him  to  come  back,  or  go  forward, 
or  stop,  he  did  exactly  as  he  motioned ;  that  he  was  taking 
the  caboose  in  on  the  coal-pen  track  when  he  was  hurt ; 
that  there  was  one  caboose  (an  old  A.  M.  &  O.  caboose) 
standing  on  the  coal -pen  track;  that  he  was  walking  in 
front  of  the  two  moving  cabooses— rather  on  one  side,  where 
the  engineer  could  see  him ;  that  when  he  got  in  a  car- 
length  of  the  stationary  caboose,  he  gave  the  engineer  the 
sign  of  one  car-length,  by  holding  up  one  finger,  and 
stepped  in  between  the  cabooses  and  set  the  pin  in  the 
bumper  of  the  caboose  that  was  standing  still,  and  turned 
around  to  take  hold  of  the  link  of  the  car  or  caboose  that 
was  coming  up;  that  as  he  went  to  put  the  link  in  the 
other  bumper  he  discovered  that  the  bumpers  were  going 
to  slip  past  each  other;  that  he  saw  it  was  loose  and  would 
slip  by ;  that  he  had  to  jerk  his  hand  out  of  the  way 
to  keep  it  from  being  mashed;  and  the  bumper  of  the 
moving  caboose  passed  under  the  bumper  of  the  stationary 
caboose  and  caught  him  between  the  two  cabooses ;  that 
he  had  uncoupled  this  caboose  from  the  last  train  that  had 
come  in;  that  it  had  the  same  link  in  it  when  he  uncou- 
pled it  from  the  train  that  he  attempted  to  couple  it  to 
the  stationary  caboose  with ;  that  he  left  the'  link  in  that 
bumper  of  that  caboose  when  he  uncoupled  it  from  the 
train;  that  he  had  been  in  the  employ  of  the  company  six 
or  eight  months,  and  that  directly  after  he  went  into  the 
employ  of  the  company  he  discovered  that  cars  and  bump- 
ers were  of  different  heights;  that,  to  enable  him  to  do  his 
work  as  switcher  and  coupler,  the  company  furnished  yard 
engine,  engineer,  fireman,  switch- bars,  links  and  pins;  that 
they  furnished  overhaulers  to  inspect  cars;  that  the  com- 
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pany  furnished  straight  links  and  crooked  links  to  couple 
cars ;  that  when  cars  were  of  equal  height  and  same  pat- 
tern straight  links  were  used,  and  when  cars  were  of  une- 
qual height  they  used  crooked  links;  that  the  engineer 
obeyed  his  signals;  that  crooked  links  are  necessary,  be- 
cause cars  came  there  of  different  height,  and  standard 
cars  are  higher  than  A.  M.  &  O.  cars,  and  it  is  necessary  to 
use  crooked  links;  that  common  sense  taught  him  that; 
and  he  told  by  looking  whether  one  was  higher;  I  was 
employed  for  that  business;  it  was  my  business  to  know 
when  to  use  crooked  links  and  when  not ;  that  the  crooked 
links  were  there ;  that  if  he  needed  a  crooked  link  it  was 
his  duty  to  get  it  and  use  it;  but  that  he  didn't  use  a 
crooked  link  because  he  didn't  need  it ;  that  he  could  have 
coupled  it  with  a  straight  link  if  it  hadn't  been  out  of  re- 
pair ;  that  when  he  uncoupled  the  caboose  from  the  train 
he  didn't  look  to  see  whether  the  bumper  came  down— it 
did  not  fall  down  ;  that  he  saw  when  he  went  to  make  the 
coupling  that  the  bumper  was  not  in  its  right  place,  and 
tried  to  raise  it ;  that  it  was  loose  in  the  collar;  that  all 
bumpers  are  loose  in  the  collar,  but  this  was  about  two 
inches  looser  than  usual ;  that  the  wood  had  worn  away, 
and  this  gave  it  play. 

The  declaration  charges  upon  plaintiff  in  error  knowledge 
of  the  want  of  repair;  but  there  is  no  proof  of  notice  to, 
or  knowledge  by,  plaintiff  in  error  of  the  condition  of  the 
bumper  on  the  caboose;  and  it  was  the  special  duty  of  the 
defendant  in  error  to  have  noticed  the  condition  of  the 
bumper  when  he  uncoupled  it  from  the  train,  and  to  have 
reported  it,  if,  in  fact,  it  was  out  of  order;  and  not  to  at- 
attempt  to  couple  cabooses  of  different  heights  with  a 
straight  link.  It  was  his  duty  to  observe  the  cars  and 
their  couplings,  so  as  to  determine,  before  attempting  to 
couple  them,  what  kind  of  a  link  should  be  used.  The 
evidence  clearly  shows  that  the  coupling  should  have  been 
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made  with  a  crooked  link ;  and  the  failure  to  observe  the 
disparity  in  the  heights  of  the  draw-heads,  or  the  miscal- 
culation of  the  defendant  in  error  as  to  the  necessity  for 
the  use  of  a  crooked  link  to  effect  the  coupling  with,  in 
safety,  and  his  failure  to  use  a  crooked  link  for  the  opera- 
tion, was  negligence  on  the  part  of  the  defendant  in  error, 
but  for  which  the  accident  would  not  have  occurred.  The 
law  does  not  offer  a  bonus  to  employees  for  recklessness  or 
carelessness  in  the  discharge  of  their  duties  by  imposing 
liability  upon  employers  for  injuries  which  are  the  result 
of  their  own  concurring  and  co-operative  fault  or  negli- 
gence. This  case  is  controlled  by  the  recent  and  oft- 
repeated  decisions  of  this  court.  Clark's  Ad/raW  v.  R  &  D. 
R.  R.  Co,,  78  Va.  (3  Hans.) ;  iV^.  cfe.  W.  R.  R.  Co.  v.  Fergtison, 
79  Va.  (4  Hans.) ;  Rudd's  Adm'r  v.  R.  <fr  D.  R.  R.  Co,,  80  Va. 
(5  Hans.);  Darracott  v.  C.  <fe  0.  R.  R.  Co.,  83  Va.;  iT.  <t  W. 
R.  R,  Co.  V.  Cottrelly  83  Va. 

The  trial  judge  who  heard  and  considered  the  evidence 
given  by  the  witnesses,  upon  six  trials  of  this  case,  filed 
his  opinion  as  part  of  the  record.  And,  curiously  enough, 
he  refused  to  set  aside  the  verdict  and  grant  a  new  trial, 
although  he  said :  "  The  plaintiff  in  this  case  (defendant 
in  error\  if  guilty  of  negligence,  was  not  intentially  so ;  it 
was  such  negligence  as  very  often  happens  to  men  too 
lethargic  or  incautious,  and  owing  to  their  peculiar  mental 
habit,  must  be  regarded  as  more  their  misfortune  than 
their  wilful  fault.  The  plaintiff  could  not  be  supposed,  in 
this  case,  to  have  wilfully  courted  the  injury,  but  he 
thoughtlessly  ran  upon  it;  and  this,  in  strict  law,  was  a 
violation  of  his  contract  with  his  employer,  and  of  his 
duty.  In  view  of  this  evidence,  the  jury  may  have  thought 
that  both  plaintiff  and  defendant  were  negligent,  and  that, 
as  applied  to  this  case,  the  defense  of  contributory  negli- 
gence was  a  hard  defense,  and  as  there  was  mutual  fault, 
the  plaintiff  should  not  be  compelled  to  bear  all  the  loss.'' 
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We  are  of  opinion  that  the  circuit  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  jury  and  to  grant  a  new  trial 
and  that  the  judgment  complained  of  must  be  reversed 
and  annulled,  and  the  cause  be  remanded  to  the  circuit 
court  of  Washington  county  with  directions  to  set  the  ver- 
dict aside  and  award  a  new  trial. 

Judgment  reversed. 
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Staunton* 

Lester  v.  Price  and  als. 
September  29th,  1887. 

1 .  Liquor  Licksses— Appeal, — Under  Acts  1883-4,  p.  605,  application  for 

license  to  retail  liquor  must  be  made  to  the  county  court,  and  either 
applicant  or  defendant  may  appeal  of  right  from  the  decision  to  the 
circuit  court,  where  the  application  is  heard  de  novo^  and  no  appeal 
lies  to  the  decision  of  the  latter  court. 

2.  Idem — Change  of  dar-room. — Application  to  county  court  under  Code 

1873,  ch.  34,  J  7,  to  change  bar-room  to  some  other  place  in  the  county, 
is  an  application  for  license  to  sell  liquor  by  retail  for  which  the  appli- 
cant has  no  license,  and  comes  under  the  provisions  of  Acts  1883-4, 
p.  605,  and  is  subject  to  its  provisions  as  to  appeal ;  and  applicant,  re- 
fused license  on  appeal,  by  circuit  court,  is  not  entitled  to  an  appeal  to 
this  court  as  provided  by  Code  1873,  ch.  178,  J  2. 

Argued  at  Wythevllle.    Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  Montgomery  county, 
rendered  September  23d,  1885,  reversing,  on  the  appeal  of 
George  Price  and  others  from  the  decision  of  the  county- 
court  of  said  county  rendered  September  5th,  1885,  chang* 
ing,  under  Code  1873,  ch.  34,  §  7,  the  location  of  James 
Lester's  place  of  selling  liquor  by  retail  under  his  license 
at  Yellow  Sulphur  Springs,  in  said  county,  to  Bang's,  in  said 
county.  The  circuit  reversed  the  decision  of  the  county- 
court,  and  to  its  judgment  Lester  obtained  from  one  of  the 
judges  of  this  court  a  writ  of  error  and  supersedeas.  Opin- 
ion states  the  case. 

G.  W.  &  L.  C.  Hanshronghy  for  the  plaintiff  in  error. 
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G.  G.  Junkiii  and  T.  M.  Sulluan^  for  the  defendants  in 
error. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  circumstances  of  the  case  are  these :  At  the  June 
term,  1885,  of  the  county  court  of  Montgomery  county  a 
license  was  granted  by  said  court  to  James  Wade  to  keep  a 
bar-room  at  the  Yellow  Sulphur  Springs  in  said  county. 
By  an  order  of  said  county  court,  made  at  the  July  term 
thereof,  1885,  said  license  was  transferred  from  said  Wade 
to  J.  L.  Lester.  And  on  the  fifth  of  September,  1885,  said 
Lester  made  application  to  the  county  court  of  Montgom- 
ery to  have  said  license. changed  from  the  Yellow  Sulphur 
Springs  to  the  Alleghany  House,  at  Bangs,  in  said  county ; 
and  thereupon  George  Price  and  others,  on  their  motion, 
were  entered  as  defendants,  and  they  contested  said  appli- 
cation. But  on  consideration  the  said  county  court  granted 
the  motion  of  said  applicant  and  made  an  order  changing 
the  license  from  the  Yellow  Sulphur  Springs  to  Bangs; 
and  thereupon  the  said  contestants.  Price  and  others,  ap- 
pealed to  the  judge  of  the  circuit  court  of  said  county,  in 
vacation. 

The  appeal  came  on  to  be  heard  on  the  twenty-third  of 
September,  1885,  in  vacation,  when  the  appellee,  the  said 
J.  L.  Lester,  appeared  and  moved  the  said  judge  to  dismiss 
the  appeal  on  the  ground  that  no  appeal  was  allowed  by 
law  from  the  said  judgment  of  the  county  court ;  but  the 
judge  overruled  the  said  motion,  and  proceeded  to  hear 
the  application,  and,  having  heard  the  same,  gave  judg- 
ment refusing  the  license.  To  this  judgment  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court. 

It  is  assigned  for  error,  that  the  judge  of  the  circuit  court 
improperly  overruled  the  motion  of  the  appellee  below, 
the  plaintiff  in  error  here,  to  dismiss  the  appeal. 
Vol.  Lxxxiii— 82 
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Whether  or  not  the  error  assigned  is  well  taken,  depends 
upon  the  proper  construction  of  the  statutes  in  force  at  the 
time  of  the  application  made  to  the  county  court.  The 
application  to  the  county  court  was  made  under  section  7, 
chapter  34,  Code  1873,  which  reads:  "When  a  person  has 
obtained  a  license  to  carry  on  any  business,  occupation  or 
profession,  at  any  definite  place  in  the  assessor's  or  com- 
missioner's district,  and  desires  to  remove  to  any  other 
place  in  the  township  or  corporation"  (now  district  or  cor- 
poration) "  where  his  license  was  granted,  and  wishes  his 
license  altered  accordingly,  the  assessor  or  commissioner 
may  make  the  alteration,  except  that,  when  the  license  is 
for  the  sale  of  ardent  spirits,  such  license  shall  only  be 
changed  by  the  court  which  granted  the  certificate." 

The  law  in  force  in  respect  to  licenses  for  the  retail  of 
ardent  spirits,  and  which  applies  to  this  case,  is  found  in 
section  2,  chapter  2,  of  the  act  approved  March  15th,  1884 
(Acts  1883-4,  pp.  605-6).  This,  section,  after  setting  forth 
the  prelim inai:y  steps  to  be  taken,  and  the  conditions  and 
restrictions  imposed  upon  "any  person,  club  or  corporation 
who  desires  a  license  to  sell  by  retail,  or  to  keep  a  bar 
room  or  a  malt  liquor  saloon,  or  to  keep  an  ordinary," 
proceeds:  ^And  the  applicant  for  any  such  license  shall 
thereupon  present  such  certificate,  so  certified,  to  the  judge 
of  the  county  or  corporation  in  which  it  is  proposed  to 
conduct  the  business,  and  such  court  shall  thereupon  hear 
such  evidence  as  may  be  introduced  for  or  against  the 
application,  and  hear  and  determine  the  question  of  grant- 
ing the  same.  It  shall  be  lawful  for  any  person  who  may 
consider  that  he  or  they  would  be  aggrieved  by  the  granting 
of  such  license,  to  have  himself  or  themselves  entered  and 
made  a  party  defendant  to  said  application,  and  to  defend 
and  contest  the  same.  If  the  court  be  fully  satisfied,  upon 
the  hearing  of  the  testimony  for  and  against  the  appli- 
cation, that  the  applicant  is  a  fit  person  to  conduct  such 
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business,  and  that  he  will  keep  an  orderly  house,  and  that 
the  place  at  which  it  is  to  be  conducted  is  a  suitable,  con- 
venient and  appropriate  place  for  conducting  such  a  busi- 
ness, the  court  may,  upon  the  execution  by  the  applicant 
of  a  bond  in  a  penalty  of  not  less  than  two  hundred  and 
fifty  nor  more  than  five  hundred  dollars,  with  good  security, 
conditioned  for  faithful  compliance  with  all  the  require- 
meirts  of  this  act,  grant  such  license,  and  thereupon  the 
commissioner  of  the  revenue  shall  issue  the  same  in  such 
form  as  may  be  prescribed  by  the  auditor  of  public  ac- 
counts. Either  party  to  such  application  shall  have  the 
right  of  appeal  from  the  order  or  judgment  of  the  court 
granting  or  refusing  such  application,  during  the  term  at 
which  such  application  is  heard  and  decided,  to  the  circuit 
court  of  said  county  or  corporation.  The  judge  of  such 
circuit  court  shall  take  cognizance  of  such  appeal,  and  may 
hear  the  same  either  in  term  time  or  vacation,  and  may 
grant  the  license  upon  the  terms  prescribed  in  chapter  2 
of  this  act,  or  may  refuse  the  same;  and  the  decision  of 
such  circuit  court,  or  of  the  judge  thereof  in  vacation,  shall 
be  final,  and  no  appeal,  writ  of  error,  or  supersedeas  shall 
lie  thereto,"  &c.  The  remainder  of  the  section  is  unim- 
portant here.  These  two  statutes  must  be  read  and  con- 
strued together. 

In  the  light  of  these  provisions  of  the  law,  the  question 
is  whether  the  application  made  to  the  county  court  of 
Montgomery  county,  at  the  September  term  thereof,  1885, 
and  upon  which,  contested  as  it  was,  the  motion  of  the 
applicant  to  have  his  license  changed  from  the  Yellow 
Sulphur  Springs  to  the  Alleghany  House,  at  Bangs,  in  said 
county,  was  granted,  was  such  an  application  as  entitled 
either  party  to  the  application  to  the  right  of  appeal  from 
the  judgment  or  order  of  the  county  court  thereon  ?  In 
order  to  an  intelligent  interpretation  of  the  legislative 
will,  as  set  forth  in  the  statutes  above  referred  to,  and  in 
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order  to  meet  the  full  demands  of  the  legislative  policy 
as  announced  in  said  acts,  and  to  give  such  judicial  ex- 
pression in  respect  thereto  as  may  serve  to  notify  all 
persons  interested  of  their  rights  under  the  law,  as  it  now 
exists,  in  respect  to  the  vexatious  question  of  license  or  no 
license  to  sell  by  retail,  or  to  keep  a  bar  room  or  a  malt 
liquor  saloon,  or  to  keep  an  ordinary,  we  may  with  advan- 
tage briefly  advert  to  the  early  and  long-continued  legisla- 
tive policy  on  the  subject. 

From  a  very  early  period— certainly  as  early  as  1666 — 
the  subject  was  committed  to  the  sole  judgment  and  dis- 
cretion of  the  county  courts,  and  their  discretion  to  grant 
or  refuse  licenses  could  not  be  interfered  with  by  any 
higher  courts.  In  the  earlier  statutes  we  find  the  language 
conferring  such  absolute  discretion  quite  specific ;  as,  for 
instance :  ^'And  if  such  petition  appear  reasonable,  such 
court  is  hereby  authorized,  and  may^  if  they  think  ftty 
grant  the  petitioner  a  license,"  Ac,  or,  "by  their  discretionj 
shall  jfidge  whether  it  is  convenient  to  suffer  stLch  a  hoicse 
to  be  set  up,"  &c. 

The  policy  thus  distinctly  outlined  passed  unchallenged 
until  after  passage  of  the  act  of  1849  (sec.  3,  ch.  96,  Code 
1849),  in  which  the  specific  terms  vesting  absolute  discre- 
tion in  the  county  courts,  as  found  in  the  earlier  acts,  was 
omitted  and  the  simple  permission  term  "  may  "  was  em- 
ployed. Under  this  act  arose  the  case  of  ex  parte  Teager, 
11  Gratt  655,  in  which  Judge  Daniel,  in  an  able  opinion, 
reviewed  the  several  statutes  In  the  light  of  the  authori- 
ties, and,  speaking  for  the  majority  of  the  court,  held, 
first,  that  said  section  3,  chapter  96,  Code  1849,  vested  in  the 
county  courts  a  discretion  to  grant  or  refuse  a  license,  in 
the  exercise  of  which  discretion  they  could  not  be  con- 
trolled by  the  circuit  courts,  either  by  mandamus,  writ  of 
error,  or  certiorari ;  second,  that  though  the  applicant  for 
a  license  might  bring  himself  fully  within  and  up  to  all 
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the  statute  required,  so  that  the  court  might  grant  the 
license  if  it  thought  fit,  he  did  not  thereby  acquire  any- 
such  right  to  a  license  as  that  the  county  court  might  be 
coerced  to  grant  it;  and,  third,  that  though  the  county 
court  was  bound  to  act  upon  every  application  for  a  license 
which  was  made  to  it,  and  in  case  of  its  refusal  to  act,  the 
the  circuit  court  would  coerce  it  by  mandamus  ;  but  when 
the  county  court  acted,  its  judgment  and  discretion  could 
not  be  controlled.  Such  was  the  ruling  in  Teager^s  case, 
which  turned  mainly  on  the  effect  of  the  word  "  may,''  as 
used  in  the  act  of  1849.  Reference  has  here  been  made  to 
ex  parte  Teager,  supra,  not  because  it  is  essential  to  a 
proper  decision  of  the  case  in  hand,  but  because  it  serves 
to  illustrate  the  reasons  upon  which  was  founded  the  early, 
well-defined,  and  long  unbroken  line  of  legislative  policy 
pursued  with  reference  to  granting  licenses  for  the  retail 
of  ardent  spirits,  and  to  call  attention  to  the  changes  in 
that  policy  as  wrought  by  later  legislation. 

The  policy  thus  early  inaugurated  in  Virginia,  and  up- 
held and  vindicated  by  the  decision  in  Teager's  case, 
continued  without  change  until  the  act  of  March  3d,  1880, 
in  which  the  word  "  shall "  was  employed  instead  of  the 
word  "  may,"  as  in  former  acts ;  the  effect  of  which  was  to 
make  it  the  duty  of  the  county  courts  to  grant  a  license  to 
every  applicant  who  came  up  to  all  the  requirements  of 
the  statute.  And  under  the  act  of  1880  arose  the  case  of 
Leighton  v.  Maury,  76  Va.  865,  in  which,  among  other 
things,  it  was  held  that  a  citizen  was  entitled  to  make 
himself  a  party  to  an  application  for  a  license,  and  con- 
test the  same,  in  the  county  and  circuit  courts;  and  could 
appear  and  defend  in  this  court.  Next  in  order  came  the 
case  of  Ailstock  v.  Page  and  alsl,  77  Va.  386,  which  over- 
ruled Leighton  v.  Maury,  so  far  as  the  latter  case  recog- 
nized the  right  of  appeal  or  writ  of  error  in  the  contestant. 
Doubtless  the  two  last-named,  variant  decisions,  largely 
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contributed  to  induce  the  legislature  to  distinctly  mark 
out  the  new  line  of  policy  which  is  set  forth  in  said  sec- 
tion two,  chapter  two,  Acts  1883-4.  By  the  provisions  thus 
incorporated  into  the  law,  when  all  the  preliminary  steps 
have  been  taken,  as  required  by  the  act,  the  application, 
as  heretofore,  must  first  be  made  to  the  court  of  the  county 
or  corporation  in  which  it  is  proposed  to  conduct  the  busi- 
ness; and  *'9uch  court  shall  thereupon  hear  such  evidence 
as  may  be  introduced  for  or  against  the  application,  and 
hear  and  determine  the  question  of  granting* the  same. 
And  any  person  who  may  consider  that  he  or  they  would 
be  aggrieved  by  the  granting  of  such  license,  may  have 
himself  or  themselves  entered  and  made  a  party  defendant 
to  such  application  and  may  defend  and  contest  the  same. 
If  the  court  \>q  fully  satisfied^  upon  the  hearing  of  the  tes- 
timony for  and  against  the  application,  that  the  applicant 
is  a  fit  person  to  conduct  such  business,  and  that  he  will 
keep  an  orderly  house,  and  that  the  place  at  which  it  is 
to  be  conducted  is  a  suitable,  convenient  and  appropriate 
place  for  conducting  such  a  business^  the  court — that  is, 
such  county  or  corporation  court,  as  the  case  may  be — may, 
upon  the  execution  by  the  applicant  of  a  bond,  &c.,  grant 
such  license;  and  thereupon  the  commissioner  of  the  rev- 
enue shall  issue  the  same,"  &c.  And  it  is  declared  that 
either  party  to  such  application  shall  have  the  right  of 
appeal  from  the  order  or  judgment  of  the  court  granting  or 
refusing  such  application,  during  the  term  at  which  the  ap- 
plication is  heard  and  decidfed,  to  the  circuit  court  of  such 
county  or  corporation;  and  the  judge  of  such  circuit  court 
is  required  to  take  cognizance  of  such  appeal,  and  he  is 
authorized  to  hear  the  ^ame  either  in  term  time  or  vaca- 
tion, and  it  is  expressly  provided,  that  he  Tnay  grant  the 
license  upon  the  terms  prescribed  in  the  act,  or  may  re- 
fuse the  same;  and  it  is  declared  that  the  decision  of  such 
circuit  court,  or  of  the  judge  thereof,  in  vacation,  shall  be 
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final,  and  no  appeal,  writ  of  error,  or  supersedeas  shall  lie 
thereto. 

The  policy  thns  declared  is  a  departure  from  not  only 
what  was  the  uniform  policy  of  the  State  prior  to  the  act 
of  1880,  but  is  yet  a  wider  departure  from  the  last-named 
act,  and  from  the  rulings  of  this  court  in  either  Leighton 
V.  Maury  or  Ailstock  v.  Page  and  als.,  supra.  The  result 
of  the  change  of  policy  is,  that  the  court  of  original  juris- 
diction is  not  invested  with  unlimited  discretion  as  form; 
erly ;  nor  is  the  right  of  appeal  to  the  circuit  court  limited 
to  the  applicant  only,  as  by  the  act  of  March  3d,  1880,  as 
amended  by  the  act  of  March  6th,  1882.  But  the  applica- 
tion must  first  be  made  to  the  court  of  the  county  or  cor- 
poration, and  from  its  judgment  there  is  given  the  right 
of  appeal  to  the  circuit  court  only. 

It  is  important  to  observe  that  the  circuit  court,  or  judge 
thereof  in  vacation,  has  no  authority  to  review  and  either 
afS.rm  or  reverse  the  judgment  of  the  county  or  corporation 
court,  as  the  case  may  be.  v  On  the  contrary,  by  the  express 
terms  of  the  statute,  the  circuit  court,  if  in  term  time,  or 
the  judge  thereof,  if  in  vacation,  is  authorized  either  to 
grant  or  refuse  the  license.  Hence,  the  appeal  to  the  cir- 
cuit court,  or  judge,  is  nothing  more  nor  less  than  an 
application,  de  novo,  to  the  circuit  court  to  do  outright,  at 
the  instance  of  the  party  appealing,  what  the  county  or 
corporation  court  has  refused  to  do.  In  other  words,  the 
appeal  simply  serves  to  transfer  the  application  from  one 
jurisdiction  to  another  and  final  jurisdiction,  and  to  notify 
the  circuit  court  that  the  application  was  first  made,  as 
required,  to  the  county  or  corporation  court,  and  of  the 
action  of  such  court  thereon. 

Such  being  the  obvious  meaning  of  the  statute,  we  are 
unhesitatingly  of  opinion  that  the  application  to  the 
county  court  in  this  case  was  simply  one  to  have  the 
license  changed  from  a  license  to  keep  a  bar-room  at  the 
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Yellow  Sulphur  Springs,  in  Montgomery  county,  to  a  license 
to  keep  a  bar-room  at  the  Alleghany  House  at  Bangs,  in 
said  county,  and  was  such  an  application  that  any  person 
who  might  feel  that  he  would  be  aggrieved  by  the  grant- 
ing of  such  application  was  entitled  to  have  himself  or 
themselves  entered  as  a  defendant,  and  to  defend  and  con- 
test the  same.  This  is  manifest  from  the  aforesaid  provision 
(section  7,  chapter  34,  Code  1873)  under  which  the  applica- 
tion was  made,  and  which  provides :  "  When  a  person  has 
obtained  a  license  to  carry  on  any  business,  occupation  or 
profession  at  any  definite  place  in  the  assessor's  or  com- 
missioner's district,  and  desires  to  remove  to  any  other 
place  in,"  &c.,  "and  wishes  his  license  altered  accordingly, 
the  assessor  or  commissioner  may  make  such  alteration, 
except  that  when  the  license  is  for  the  sale  of  ardent 
spirits^  such  license  shall  only  he  changed  by  the  court 
which  granted  the  certificate." 

Now,  the  change  spoken  of,  and  which  can  only  be 
effected  by  the  court,  is  a  change  by  which  the  applicant 
surrenders  the  licensed  privilege  of  retailing  ardent  spirits 
at  the  definite  place  designated  in  his  already  granted 
license,  and  acquires  a  new  license  privilege  to  retail  ardent 
spirits  at  another  and  equally  definite  place,  at  which  the 
applicant  could  not  keep  a  bar-room— could  not  retail 
ardent  spirits— without  first  obtaining  a  license.  There- 
fore, the  change  effected  by  the  court,  when  the  application 
is  granted,  is  necessarily  in  the  nature  of  an  original  appli- 
cation, and  is  clearly  within  the  spirit  and,  to  say  the  least, 
substantially  within  the  very,  letter  of  the  statute  (section 
two,  chapter  two,  of  the  act  approved  fifteenth  March,  1884 — 
Acts  1883-4,  pp.  605-6). 

The  insistence  on  behalf  of  the  plaintiff  in  error  that 
the  provision  in  the  act  last  referred  to,  giving  the  right  of 
appeal  to  either  applicant  or  contestant,  refers  to  originaZ 
applications  for  licenses,  and  is  wholly  foreign  to  the  judg- 
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ment  appealed  from  in  this  case,  is  wholly  untenable.  The 
application  for  a  change  of  the  license  from  the  one  place 
to  the  other  was,  in  the  nature  of  things,  an  application  to 
keep  a  bar  room  at  a  place  for  which  the  applicant  had  no 
license.  A  license  to  keep  a  bar-room  or  to  retail  ardent 
spirits,  to  be  drank  where  sold,  must  be  at  a  definite  place. 
The  court,  in  granting  such  license,  must  he/uUy  satisfied 
that  the  applicant  is  a  fit  person  to  conduct  such  business, 
and  that  he  will  keep  an  orderly  house,  and  that  the  place 
at  which  it  is  to  be  conducted  is  a  suitable,  convenient  and 
appropriate  place  for  conducting  such  business. 

The  fact  that  the  applicant  was  already  licensed  to  carry 
on  the  business  of  keeping  a  bar  room  is  by  no  means  con- 
clusive of  the  fact  that  he  was  at  the  time  of  this  applica- 
tion a  fit  person  to  conduct  such  business,  and  certainly  is 
not  conclusive  of  the  essential  fact  that  the  place  to  which 
he  proposes  to  transfer  the  business  is  a  suitable,  con- 
venient and  appropriate  place  for  such  business— of  all 
which  the  court  must  he  fully  satisfied.  A  place  of  public 
resort  for  health  or  pleasure,  or  both,  might  be,  and  ordi- 
narily is,  considered  a  suitable,  convenient  and  appropriate 
place  for  such  business^  while  other  places  in  the  same 
district,  for  numerous  reasons  that  will  readily  suggest 
themselves,  would  be  unsuita1|le,  inconvenient,  and  wholly 
inappropriate  for  carrying  on  the  business  of  keeping  a 
bar-room. 

Can  it  be  that  the  injury  resulting  to  the  best  interests 
of  a  community  will  be  less  serious,  less  objectionable, 
because  such  business  is  introduced  into  their  midst  by 
one  who  happens  to  be  licensed  to  conduct  such  business 
at  another  place  adjudged  to  be  suitable,  convenient  and 
appropriate  therefor?  We  think  not.  Looked  at  in  what- 
ever light  it  may  be,  the  application  made  in  this  case  to 
the  county  court  was  properly  appealable  to  the  circuit 
court.  The  appeal  was  taken  during  the  term  at  which 
Vol.  Lxxxm— 83 
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the  application  was  heard  and  decided.  When  the  case 
came  on  to  be  heard  by  the  judge  of  the  circuit  court,  in 
vacation,  the  appellee  (the  applicant  in  the  county  court) 
moved  the  said  judge  to  dismiss  the  appeal  for  want  of 
jurisdiction,  but  the  motion  was  overruled,  and  properly 
overruled.  Then  the  judge  of  the  circuit  court  proceeded 
to  hear  the  application,  and,  in  the  language  of  the  statute, 
refused  to  grant  the  license,  because  not  ^^fvUy  satisfied 
by  testimony  that  the  place,  the  Alleghany  House,  at 
Bangs,  at  which  the  said  business  is  to  be  conducted,  is  a 
suitable,  convenient  and  appropriate  place  for  conducting 
such  business.'^  That  action  of  the  circuit  judge  was  final 
and  conclusive,  the  statute  declaring^  that  no  appeal,  writ 
of  error,  or  supersedeas  shall  lie  thereto.  We  are  there- 
fore of  opinion  that  the  writ  of  error  and  supersedeas  was 
improvidently  awarded,  and  the  same  must  be  dismissed 
with  costs  to  the  defendants  in  error. 

Writ  op  error  dismissed. 
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Vaught  v.  Rider,  Trustee,  and  als. 
September  16th,  1887. 

1.  Usury — Money  loaned  to  pay  usurious  debt, — Though  every  security  for 

a  usurious  debt,  however  often  renewed,  is  tainted  by  the  original 
illegal  consideration,  yet  a  loan  of  money  to  the  debtor  to  pay  such  a 
debt  is  not  affected  by  such  illegality,  notwithstanding  the  loaner  was 
aware  of  the  purpose  for  which  it  was  borrowed.  Coffman  v.  Miller^ 
20  Gratt.  698. 

2.  Injunction — Dissolution — Notice — Continuance, — On  motion  to  dis- 

solve injunction  to  sale,  it  is  error  to  deny  a  continuance  asked  for  by 
plaintiff  to  enable  him  to  obtain  additional  material  evidence  to  prove 
that  the  notice  of  sale  was  defective,  to  obtain  which  he  had  been 
unable  by  use  of  due  diligence. 

Argued  at  Wytheville.    Decided  at  Staunton. 

Appeal  from  decree  of  circuit  court  of  Wythe  county,  in 
the  cause  of  Yaught  against  Eider,  trustee,  and  Fisher. 
Fisher  loaned  Vaught  ?1,500  to  pay  an  usurious  debt  to 
Lambert,  and  took  from  him  a  trust-deed  to  secure  the 
loan.  On  default  of  Vaught,  Rider,  trustee,  advertised  for 
sale  the  land  in  a  mode  inconsistent  with  that  prescribed 
in  the  trust-deed.  Vaught  filed  his  bill,  alleging  usury  in 
the  transaction  and  the  defective  notice  of  sale.  At  the 
hearing,  the  court,  satisfied  there  was  no  usury  in  the  trans- 
action, denied  Vaught's  motion  for  a  continuance  to  obtain 
evidence  of  the  defective  notice,  having  brought  himself 
under  the  rule  for  granting  continuances,  and  dissolved  the 
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injunction.    And  Vaught  appealed  to  this  court.    Opinion 
states  the  case. 

Jf".  S.  Blair,  for  the  appellant. 

Crocket,  Holhrodk  &  Thomas,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

,That  every  security  for  a  usurious  debt,  however  often 
renewed,  is  affected  by  the  original  illegal  consideration, 
is  a  proposition  well  established  and  undisputed.  DraJce^s 
Bafor  V.  Chandler,  18  Gratt.  909 ;  Walker  v.  Bank  of  Wash- 
ington,  3  How.  62.  In  the  present  case,  however,  as  pre- 
sented by  the  record,  we  agree  with  the  circuit  judge,  that 
whatever  may  have  been  the  nature  of  the  transactions 
between  the  appellant  and  Lambert,  which  are  charged  to 
have  been  usurious,  the  vice  of  usury  does  not  enter  into 
the  transactions  between  the  appellant  and  Fisher.  In- 
deed, the  bill — to  which  there  was  a  demurrer— does  not 
charge,  in  terms,  that  the  Fisher  debt  is  tainted  with 
usury,  but  charges  that  Fisher  assumed  the  payment  of 
the  Lambert  debt  with  knowledge  of  its  usurious  nature. 
It  also  charges  that  Fisher  "offered  to  purchase''  the  Lam- 
bert debt,  but  it  does  not  charge  that  in  point  of  fact  he 
did  purchase  it,  or  that  he  acquired  any  interest  in  it. 
True,  it  is  charged  that  the  Lambert  and  the  Fisher  debts 
are  the  same — that  the  latter  is  merely  a  substitution  or 
renewal  of  the  former.  But  this  is  a  conclusion  not  war- 
ranted by  any  facts  set  forth  in  the  bill.  Hence,  there  was 
no  error  in  not  directing  an  issue  under  the  statute  to  try 
whether  or  no  the  Fisher  debt  is  usurious,  since  there  is 
nothing  in  the  bill  upon  which  such  an  issue  could  have 
been  properly  directed.    Code  1873,  ch.  137,  §  12. 

This  is  conclusive  of  the  case  upon  the  question  of  usury. 
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And  if  we  look  into  the  evidence,  the  deposition  of  the 
appellant  himself  negatives  the  position  taken  in  the  peti- 
tion for  appeal,  and  shows  the  following  facts:  That  on 
the  seventeenth  of  July,  1883,  he  was  indebted  to  Lambert 
in  a  sum  amounting  to  about  fifteen  hundred  dollars,  evi- 
denced by  bond,  the  payment  of  which  was  secured  by  a 
deed  of  trust  on  a  tract  of  land  in  Wythe  county;  that  Lam- 
bert being  about  to  enforce  the  deed  of  trust,  he  (the  appel- 
lant) applied  to  Fisher,  who  was  a  stranger  to  the  original 
transaction,  for  a  loan,  and  thereupon  took  from  him  an 
assignment  df^  certain  notes  and  bonds  held  by  Fisher  on 
Lambert,  which  aggregated  the  sum  of  fourteen  hundred 
and  ninety-six  dollars,  and  at  the  same  time  received  from 
Fisher  four  dollars  in  money,  making  in  all  the  exact  sum 
of  fifteen  hundred  dollars ;  that  for  this  sum  he,  on  the 
same  day,  executed  his  bond  to  Fisher,  payable  two  years 
after  its  date,  and  bearing  six  per  cent,  interest,  and  secured 
the  same  by  a  deed  of  trust  on  the  track  of  land  above  men- 
tioned. And  in  answer  to  a  direct  question  he  says,  em- 
phatically :  "  I  do  not  claim  that  there  was  usury  between 
me  and  Mr.  Fisher.  I  only  claim  there  was  usury  between 
me  and  Lambert."  He  also  testifies  that  the  notes  and  bonds 
he  got  from  Fisher  "  went  to  satisfy  the  Lambert  debt,"  and 
that  he  paid  it.  He  does  not  say  that  there  was  any  purchase 
or  assignment  of  the  debt,  or  that  Lambert  was  a  party  to 
the  transactions  between  himself  and  Fisher,  or  that  the 
latter  acquired  any  interest  whatever  in  the  debt;  and  the 
presumption  is,  though  he  does  not  say  so,  that  the  bond 
evidencing  the  debt  was  surrendered  and  cancelled ;  all  of 
which  shows  that  the  debt  was  satisfied  and  extinguished, 
and  that  the  Fisher  bond  was  given  upon  a  new  consider- 
ation, and  is  a  wholly  different  and  distinct  obligation. 
Nor  does  the  fact  that  Fisher  had  notice  that  the  debt  was 
usurious,  and  that  he  was  aware  of  the  appellant's  'object 
in  taking  the  assignment  of  the  notes  and  bonds  above 
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mentioned  alter  the  case  in  the  slightest  degree.  Tliis  is 
too  plain  to  require  discussion.  Caffman  &  Bruffy  v.  MiU 
ler  &  Co.,  26  Gratt.  698 ;  Drake's  Ex' or  v.  Chandlery  supra. 

We  are  of  opinion,  however,  that  there  was  error  in  over- 
ruling the  motion  of  the  complainant  to  continue  the  case 
to  enable  him  to  complete  his  proofs.  Upon  this  point  the 
record  shows  that  on  the  twenty-eighth  of  January,  1887, 
the  further  taking  of  testimony  was  continued  by  consent 
of  parties  until  the  thirty-first  of  the  same  month,  and 
that  on  the  twenty-ninth  of  the  same  month  the  motion  to 
dissolve  the  injunction,  theretofore  awarded  to  restrain  the 
advertised  sale  of  the  land  under  the  Fisher  deed  of  trust, 
was  heard,  pursuant  to  notice,  by  the  circuit  judge  in  vaca- 
tion ;  that  the  complainant  appeared  and  moved  to  con- 
tinue the  motion  until  the  hearing  at  the  following  (March) 
term,  calling  attention  to  the  agreement  to  continue  the 
taking  of  testimony  to  a  future  day,  and  further  support- 
ing his  motion  by  affidavit  to  the  effect  that  he  had  addi- 
tional and  material  evidence  to  take  in  the  cause,  which 
up  to  that  time  he  had  been  unable  to  take,  although  he 
had  used  due  diligence  in  perfecting  his  proofs.  The 
motion,  to  continue,  however,  was  overruled,  and  the  in- 
junction was  dissolved,  because,  as  recited  in  the  order, 
"  it  appears  from  the  bill,  as  well  as  the  testimony  of  the 
complainant,  that  the  transactions  between  the  complain- 
ant and  Fisher  were  not  usurious,  whatever  may  have  been 
the  nature  of  the  transactions  between  the  complainant  and 
Lambert." 

This  would  be  good  ground  for  dissolving  the  injunction 
if  the  bill  had  prayed  for  relief  on  the  ground  of  usury 
alone.  But  such  is  not  the  case.  A  copy  of  the  Fisher 
deed  of  trust  is  exhibited  with  the  bill,  from  which  it  ap- 
pears that  it  was  stipulated  in  the  deed  that  a  sale  under 
it  shall  not  be  made  until  after  thirty  days  notice  of  the 
time,  place  and  terms  of  sale  shall  have  been  given  by 
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posting  notices  at  the  front  door  of  Wythe  court-house, 
**  and  in  such  other  manner  as  the  said  Vaught  (the  com- 
plainant) may  desire."  And  the  bill  alleges,  as  one  of  the 
grounds  upon  which  an  injunction  is  prayed  for,  that  only 
one  notice  of  the  proposed  sale  had  been  posted,  and  that 
at  the  front  door  of  the  court-house,  eighteen  miles  distant 
from  the  land,  and  that  "  the  complainant  had  no  knowl- 
edge of  the  proposed  advertisement,  and  was  not  consulted 
in  regard  to  the  same.'' 

This  allegation  is  not  denied  in  the  answers,  and  if  it 
shall  be  established  by  proof,  the  facts  alleged  will  entitle 
the  complainant  to  an  injunction  to  prevent  the  sale  until 
proper  notice  shall  have  been  given.  For,  under  the  terms 
of  the  deed,  the  complainant  has  the  right  to  give  reason- 
able directions  as  to  the  manner  of  advertising  notice  of 
sale,  and  hence  there  can  be  no  proper  advertisement  until 
he  has  had  the  opportunity  of  exercising  the  privilege  in 
respect  thereto  stipulated  for  in  the  deed.  The  motion  to 
continue  ought,  therefore,  to  have  been  granted,  and  for 
this  error  the  decree  must  be  reversed,  the  injunction  re- 
instated, and  the  cause  remanded  for  further  proceedings, 
in  conformity  with  this  opinion. 

Decree  reversed. 
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Staunton. 

Sergeant  v.  Linkous. 
September  15th,  1887. 

1.  Equitable  Jurisdiction  and  Relief —  Vendor  and  Vendee — Mistake,— 

If  in  sale  of  land  at  gross  price,  upon  estimate  of  quantity  influencing 
price,  mistake  occurs,  which  if  understood  would  probably  have  pre- 
vented sale,  or  varied  its  terms,  equity  will  afford  relief,  either  by 
setting  aside  the  sale  or  by  giving  a  just  compensation.  Yost  v.  McUli^ 
cote,  77  Va.  610. 

2.  Idem  —  Compensation — Measure — Rule — Exception. — In  case  for  relief 

by  compensation,  the  general  rule  is  to  abate  the  price  according  to 
the  average  value  of  the  whole  tract.  This  rule  is  subject  to  an  ex- 
ception. Where  peculiar  circumstances  add  to  the  value  of  the  land 
retained,  or  lost,  a  departure  from  this  rule  is  required.  Watson  v. 
Hoy,  28  Gratt.  698. 

3.  Idem — Case  at  bar, — Here  no  circumstances  exist  to  take  the  case  out 

of  the  general  rule ;  none  such  being  averred  in  the  pleadings,  or 
established  by  the  evidence. 

Appeal  from  decree  of  circuit  court  of  Tazewell  county, 
pronounced  in  the  chancery  cause  of  Linkous  against  Ser- 
geant. 

This  suit  was  brought  to  enforce  a  vendor's  lien  on  a  cer- 
tain tract  of  land  situate  in  the  said  county.  The  land 
was  conveyed  with  a  covenant  of  general  warranty  by 
Linkous,  the  plaintiflf,  to  the  defendant,  Sergeant,  and  a 
portion  thereof  having  been  afterwards  recovered  of  the 
latter  by  persons  having  a  better  title,  the  single  question 
in  the  case  related  to  the  measure  of  compensation  to 
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which  the  defendant  was  entitled  for  such  deficiency  and 
eviction. 

It  appears  from  the  record  that  in  July,  1882,  the  plaintiflP, 
being  the  owner  of  a  certain  tract  of  land  containing  about 
four  hundred  acres,  conveyed  to  the  East  River  Railroad 
Company  a  right  of  way  through  the  same,  and  also  two 
acres  of  the  same  tract,  to  be  selected  by  the  said  company, 
upon  which  to  establish  a  station.  The  deed  of  convey- 
ance was  duly  recorded.  Afterwards,  in  January,  1883,  the 
plaintiff  sold  to  R.  A.  Miller,  for  five  hundred  dollars,  "one 
square  acre ''  of  the  same  tract  to  be  laid  off  opposite  the 
station  when  located.  The  contract  of  sale  was  in  writing, 
and  was  duly  recorded.  In  April,  1883,  the  plaintiff  sold 
and  conveyed,  with  general  warranty,  to  J.  D.  Sergeant,  of 
Philadelphia,  the  appellant  here,  80|Ju®j^  acres  of  the  same 
tract  of  land  for  the  gross  sum  of  $8,018,  reserving  a  lien 
on  the  face  of  the  deed  for  the  unpaid  purchase-money. 

After  the  conveyance  to  Sergeant  had  been  made,  the 
Norfolk  and  Western  Railroad  Company,  which  is  the  law- 
ful successor  of  the  East  River  Railroad  Company  (Acts  of 
Assembly  1881-2,  p.  138),  located  the  station  which  was 
contemplated  by  the  parties  when  the  plaintiff's  deed  to 
the  last  mentioned  company  was  made,  and  in  locating  it 
r^^  of  an  acre  of  the  land  conveyed  to  Sergeant  was  appro- 
priated by  the  railroad  company,  it  having  the  undisputed 
right  to  do  so  under  and  by  virtue  of  the  conveyance  to 
the  East  River  Railroad  Company  aforesaid.  After  the 
station  had  been  located.  Miller  claimed  the  right  to  have 
the  acre  of  land  he  had  purchased  from  the  plaintiff  laid 
off  opposite  the  station,  and  this  claim  was  sustained  by  a 
decree  of  the  said  circuit  court  in  a  chancery  suit  brought 
by  Miller  to  enforce  his  rights  under  the  recorded  contract 
of  sale  above  mentioned.  And,  in  execution  of  the  decree, 
one  acre  of  land  opposite  the  depot  building  was  laid  off 
and  conveyed  to  Miller,  which  acre  was  also  a  part  of  the 
Vol.  lixxxni — 84 
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land  conveyed  by  Linkous  to  Sergeant ;  so  that  Sergeant 
lost  in  all  1/^^^  acres  of  the  land  he  purchased  from  the 
plaintiflP,  and  the  question  was,  whether  he  was  entitled  to 
be  credited  for  such  loss  at  the  rate  of  the  average  contract 
price  per  acre  for  the  whole  tract,  as  conceded  in  the  bill 
by  the  plaintiflf,  or  with  the  actual  value  of  the  land  lost 
at  the  time  of  its  purchase,  as  contended  for  by  him.  In 
other  words,  whether  he  was  entitled  to  an  abatement  of 
the  balance  of  purchase-money  at  the  rate  of  one  hundred 
dollars  per  acre,  or  at  the  rate  of  five  hundred  dollars  per 
acre,  the  latter  sum  being  the  price  paid  by  Miller  for  the 
one  acre  conveyed  to  him,  and,  as  the  evidence  showed, 
the  actual  value  per  acre  of  the  land  lost  at  the  time  of  the 
warranty.  The  circuit  court  took  the  former  view,  and 
decreed  accordingly,  whereupon  the  defendant  applied  for 
and  obtained  an  appeal. 

A.  J.  &  S,  D,  May,  for  the  appellant. 

Henry  &  Graham^  for  the  appellee. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion 
of  the  court. 

The  decree  is  in  conformity  with  the  rule  which  was 
recognized  and  enforced  in  Yost  v.  Mallicote^s  AdmCr^  77 
Va.  610,  where  many  of  the  previous  decisions  were  re- 
viewed by  Judge  Lacy,  who  delivered  the  opinion  of  the 
court.  And  this  rule,  as  wise  and  just  as  it  is  well  settled, 
governs  in  all  cases  except  where  particular  circumstances, 
clearly  established,  require  a  departure  therefrom. 

In  Sheffey's  Eafor  v.  Oar  diners  79  Va.  313,  the  latest 
reported  case  on  the  subject,  the  judgment  was  reversed, 
because  the  circuit  court  refused  to  instruct  the  jury  to 
apply  the  rule  above  referred  to,  in  assessing  the  damages 
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sustained  by  the  purchaser,  if  any,  in  that  case,  unless  they 
believed  from  the  evidence  that  when  the  purchase  was 
made  a  special  value,  per  acre,  was  put  upon  the  land  in 
controversy  different  from  the  average  value  of  the  whole 
tract.  On  the  other  hand,  in  Watson  v.  Jffoyy  28  Gratt.  698, 
which  was  a  case  of  deficiency,  the  rule  without  modifica- 
tion was  not  applied,  because  there  were  fisheries  and 
costly  buildings  on  the  land,  and  certain  valuable  appur- 
tenant privileges,  which  greatly  added  to  the  value  of  the 
land,  and  all  of  which  the  purchaser  got  and  retained.  See 
also  Blessing's  Admits  v.  Beatty^  1  Rob.  305;  2  Min.  Insts. 
650,  and  cases  cited  in  Watson  v.  Hoy. 

In  the  present  case  no  circumstances  are  shown  which 
take  the  case  out  of  the  general  rule.  The  land  purchased 
by  the  appellant  lies  near  the  recently  founded  and  incor- 
porated town  of  Graham,  and  is  divided  by  the  Norfolk 
and  Western  Railroad  into  two  nearly  equal  parts.  It  was 
used  as  ordinary  farming  land  when  sold  to  the  appellant, 
and  had  no  improvements  upon  it.  But  that  portion  of  it 
lying  near  the  railroad  is,  and  was  at  the  time  of  its  pur- 
chase, more  valuable  than  that  which  lies  remote.  In  the 
petition  for  appeal  it  is  alleged  that  the  land  was  pur- 
chased with  a  view  to  building  a  town  upon  it,  and  conse- 
quently that  the  appellant,  attaching  a  special  value  to  so 
much  of  it  as  lies  "  near  the  railroad,"  gave  for  the  same  a 
higher  price,  per  acre,  than  the  average  contract  price  of 
the  whole  tract.  But  this  position  is  not  supported  by  the 
evidence,  nor  is  there  any  such  averment  in  the  pleadings. 
The  answer  of  the  defendant,  which  is  prayed  to  be  treated 
as  a  cross-bill,  avers  that  the  land  lying  "immediately  on 
the  line  of  the  railroad  "  is  more  valuable  than  that  which 
is  "some  distance"  therefrom.  But  it  does  not  aver  that 
when  the  land  was  purchased  any  one  portion  of  it  was 
valued  higher  than  another,  nor  does  it  aver  what  propor- 
tion of  the  land  adjoins  the  railroad,  or  how  much,  in  the 
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opinion  of  the  respondent,  lies  "some  distance"  therefrom. 
Nor  is  the  defendant's  deposition  any  more  explicit  on 
these  important  points  than  his  answer.  And  the  evidence 
of  the  witness,  Graham,  who,  it  seems,  was  interested  with 
the  appellant  in  the  purchase  of  the  land,  and  who  nego- 
tiated the  purchase,  is  equally  vague  and  unsatisfactory. 

One  of  the  witnesses,  it  is  true,  testifies  that  on  one 
occasion,  several  months  before  the  purchase,  Graham 
remarked  to  him  that  he  and  his  associates  expected  ta 
buy  land  upon  which  to  lay  oflf  a  town,  und  to  erect  fur- 
naces and  other  structures.  But  the  evidence  does  not 
show  that  this  remark  related  to  the  land  afterwards  pur- 
chased by  the  appellant  from  Linkous,  and  even  assuming 
that  it  did,  the  record  furnishes  no  basis  upon  which  the 
court  could  safely  proceed  were  it  to  depart  from  the  gen- 
eral rule.  The  evidence  shows  that  the  land  lying  near 
the  railroad  was  worth  at  the  time  of  its  purchase  as  much 
as  $500  per  acre,  while  that  lying  remote  was  worth,  as 
averred  in  the  answer,  not  less  than  from  thirty  to  fifty 
dollars  per  acre,— the  former,  as  the  appellant  says  in  his 
deposition,  being  suitable  for  business  and  building  pur- 
poses, while  the  latter  "  may  not  come  into  the  market 
for  years.'' 

Now,  if  the  latter  is  valued  at  forty  dollars  per  acre, 
then  the  average  price  per  acre  for  which  the  whole  tract 
was  sold  was  only  two  and  a  half  times  greater,  while  it 
was  Just  one-fl/tJi  of  the  real  value  per  acre  of  the  land 
lying  near  the  railroad.  But  how  much  of  the  land  lies 
*'  near  the  railroad,"  and  is  therefore  worth  8-^00  per  acre, 
and  how  much  is  remote,  and  therefore  worth  less  than 
that  sum  per  acre,  or  how  the  land  is  to  be  valued  as  it 
recedes  from  the  railroad,  are  questions  upon  which  the 
record  is  silent;  which  shows  at  a  glance  that  the  conten- 
tion of  the  appellant  cannot  be  sustained.  Besides,  the 
land  was  purchased  with  notice  of  the  prior  conveyance  to 
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the  railroad  company,  and  also  of  the  Miller  contract;  yet 
the  appellant,  with  his  eyes  open,  omitted  to  stipulate  as 
to  the  measure  of  his  compensation  in  the  event  any  part 
of  the  land  should  be  lost. 

Under  all  these  circumstances,  the  general  rule  as  to 
compensation  for  deficiency  was  rightly  applied  by  the 
circuit  court,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
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f  taunton. 

Ogden  and  al.  v.  Brown  and  al. 

September  15th,  1887. 

Chancery  Practice — Decree — Answer  after, — Where  decree  of  sale  to 
satisfy  lien  for  purchase-money  is  entered  as  by  confession,  and  on 
same  day  purchaser  answers,  setting  up  that  in  a  suit  in  same  court  a 
controversy  is  pending  as  to  the  ownership  of  said  money — 
Held  : 

This  is  good  cause  to  amend  or  suspend  the  decree  until  the  ques- 
tion of  ownership  is  settled.    Code  1873,  ch.  167,  \  35. 

Appeal  from  decree  of  circuit  court  of  Amherst  county, 
rendered  April  16th,  1886,  in  the  suit  of  E.  S.  Brown  and 
J.  T.  Brown,  commissioners,  complainants,  against  Silas 
Ogden  and  John  B.  Robertson,  trustee,  defendants.  The 
decree  being  unfavorable  to  the  defendants,  they  obtained 
an  appeal  and  supersedeas.    The  opinion  states  the  case. 

W.  O.  LomnQf  for  the  appellants. 

E.  S.  Brown  and  John  H.  Lewis ^  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Amherst  county,  rendered  on  the  sixteenth  day  of  April, 
1886.  The  suit  was  instituted  in  March,  1886,  having  for 
its  object  the  enforcement  of  the  lien  of  certain  judgments 
obtained  against  the  defendant,  Ogden,  in  the  name  of  the 
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defendant  in  this  suit,  John  B.  Robertson,  trustee.  The 
judgments  were  obtained,  respectively,  at  the  October 
term,  1882,  October  term,  1883,  and  at  the  October  term, 
1884,  and  were  upon  the  bonds  given  by  Ogden  for  the 
purchase-money  of  certain  property  mentioned  in  the  bill 
as  Pedlar  mills,  and  certain  lands  adjoining.  The  enforce- 
ment of  the  judgments  was  delayed  by  injunction  in  an- 
other suit,  which  was  dismissed  on  the  eighteenth  of 
October,  1883.  The  title  to  the  property  was  retained  by 
the  trustee,  Robertson,  to  secure  the  payment  of  the  pur- 
chase-money. The  bill  in  this  case  alleging  that  a  resale 
of  the  land  was  necessary,  and  that  the  trustee  was  in  very 
embarrassed  circumstances,  and  that  the  resale  should  not 
be  made  by  him,  and  the  same  being  taken  for  confessed, 
as  to  both  Ogden  and  Robertson,  trustee,  the  court,  on  the 
sixteenth  day  of  April,  1886,  rendered  the  decree  com- 
plained of ;  the  defendant,  Robertson,  trustee,  having  filed 
a  deed  conveying  the  said  land  to  Ogden  in  the  papers  in 
the  cause.  The  court  decreed  that,  unless  the  defendant 
paid  the  said  purchase-money  within  sixty  days  from  the 
date  of  the  decree,  the  appellees,  who  were  named  com- 
missioners for  that  purpose,  should  resell  the  said  land  at 
public  auction  on  terms  there  stated.  On  the  same  day, 
subsequently  to  the  entry  of  this  decree,  the  answer  of 
Ogden  was  filed  in  the  cause  by  leave  of  the  court,  to 
which  the  plaintiflfs  replied  generally.  In  this  answer  the 
defendant,  Ogden,  denied  the  right  of  the  commissioners 
appointed  by  the  court  to  maintain  the  suit,  the  contract 
not  having  been  made  with  the  commissioners,  but  with 
the  trustee,  who  had  not  been  removed,  and  setting  up  a 
dispute  concerning  the  ownership  of  the  purchase-money 
for  the  property  bought  by  him,  carried  on  in  another  suit, 
in  that  court,  in  the  name  of  Davidson  against  Smith,  and 
filed  the  answer  of  Hazael  Williams  in  that  suit  with  his 
said  answer,  in  which  the  said  Williams  claimed  that  a 
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large  part  of  the  purchase-money  was  due  to  him  under 
his  original  contract  concerning  the  land  in  question. 
There  was  no  evidence  taken  in  the  cause,  nor  was  the 
answer  of  the  defendant  further  noticed  in  the  cause  than 
as  has  been  said ;  nor  was  the  decree  amended  or  stayed, 
when  the  appellant,  anticipating  an  execution  of  the  decree 
for  sale  of  the  land  by  the  commissioners  appointed  therein 
for  the  purpose,  applied  for  and  obtained  an  appeal  to  this 
court 

The  first  error  assigned  is  that  the  circuit  court  took  no 
notice  of  the  answer  filed  on  the  same  day  the  decree 
was  entered,  and  rendered  the  decree  upon  the  bill  as 
taken  for  confessed  as  to  the  said  respondent,  and  decreed 
a  sale  in  the  face  of  the  fact,  which  appeared  from  the 
answer  and  exhibit  filed  therewith,  that  a  controversy  was 
depending,  in  another  suit,  concerning  the  ownership  of 
the  judgments  sought  to  be  enforced  in  this  suit.  It  is 
contended  on  the  other  hand  that,  while  this  is  true  now, 
as  the  record  stands,  it  was  not  true  when  the  decree  was 
rendered  which  directed  the  sale— the  said  proceedings 
being  subsequent  to  the  decree ;  that  while  an  answer  may 
be  filed  at  any  time  before  final  decree,  the  cause  cannot 
be  delayed  thereby.  Our  statute  provides  that  "at  any 
time  before  final  decree  a  defendant  may  be  allowed  to 
file  his  answer,  but  a  cause  shall  not  be  sent  to  the  rules, 
or  continued,  because  an  answer  is  filed  in  it,  unless  good 
cause  be  shown  therefor."  Chapter  167,  section  35,  Code  of 
Virginia. 

Whatever  may  have  been  the  propriety  of  the  decree 
complained  of  when  entered,  when  on  the  same  day  it 
appeared  to  have  been  improvidently  rendered,  it  should 
have  been  amended,  or  its  operation  suspended,  and  steps 
taken  to  settle,  either  in  this  suit  or  in  the  suit  of  David- 
son against  Smith,  the  rights  of  the  parties  to  the  fund  in 
question,  in  order  to  sell  the  land  at  the  best  price,  and  to 
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prevent  its  sacrifice.  Under  the  circumstances  of  this  case 
it  may  be  necessary  to  ascertain  the  rights  of  the  parties 
to  the  fimd  to  be  raised  by  the  sale  of  the  land,  as  well  as 
to  determine  the  liens  thereon ;  and  whether  it  was  neces- 
sary to  take  an  account  of  these  in  this  suit,  or  await  the 
result  of  that  investigation  in  the  other  suit,  it  is  neces- 
sary that  such  settlement  shall  be  made  before  the  sale  is 
made.  As  is  suggested,  Hazael  Williams,  who  was  the 
original  owner  of  the  land,  was  the  owner  of  a  large  part 
of  the  purchase-money,  as  he  claimed,  or  if  some  other 
person  was,  the  sale  could  be  safely  made  only  after  this 
question  had  been  settled. 

We  are  of  the  opinion  that  the  circuit  court  of  Amherst 
county  erred  in  not  reforming  or  amending  its  decree,  or 
suspending  its  operation  until  this  question  in  dispute  had 
been  settled.  And  for  this  cause  the  said  decree  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
to  be  had  therein,  in  order  to  the  final  settlement  of  all 
disputed  questions  in  the  cause.    Reversed  and  remanded. 

Decree  reversed. 
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Smith  v.  Rawlings'  Administrator  and  al. 
September  loth,  1S87. 

Practice  at  Common  Law — New  trial — Absence  of  party, — Plaintiff 
claimed,  as  purchaser  at  a  sale  under  execution,  the  property  levied  oi» 
by  defendant.  The  issue  was  tried  on  first  day  of  the  term,  in  plain- 
tiff's absence.  Written  evidence  of  plaintiff's  title  was  produced. 
Defendant  testified  to  statements  of  plaintiff  that  he  had  released  the 
property  to  the  execution  debtor.  Verdict  was  for  defendant.  During- 
the  term  plaintiff  filed  his  affidavit  that  he  had  started  in  time  for  the 
trial,  and  had  failed  to  reach  the  court-house  in  time  by  reason  of  de- 
lays in  the  trains  and  their  failure  to  connect ;  that  he  never  made  said 
statements,  and  that  never  having  released,  he  still  owned  the  property  .^ 

Held  : 

He  was  entitled  to  a  new  trial. 

Error  to  judgment  of  circuit  court  of  Ambers t  county^ 
rendered  April  12th,  1884,  at  the  trial  of  an  issue  wherein 
H.  E.  Smith  was  plaintiff  and  George  H.  Dameron  was  de- 
fendant. Verdict  was  for  defendant.  Plaintiff's  motion 
for  new  trial  was  overruled,  and  he  excepted.  Judgment 
being  entered  on  the  verdict,  plaintiff  obtained  a  writ  of 
error  and  supersedeas.    Opinion  states  the  case. 

Sheffey  &  Bumgardner^  for  the  plaintiff  in  error. 

J.  T.  Brown,  for  the  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  record  in  this  case  that  in  April,  1878, 
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William  H.  Mosby,  administrator  of  J.  H.  Rawlings,  late 
sheriff  of  Amherst  county,  suing  for  the  benefit  of  George 
H.  Dameron,  recovered  a  judgment  against  John  T.  Ed- 
wards and  A.  W.  Williams  for  the  sum  of  ^15,000,  the 
penalty  of  the  bond,  to  be  discharged  by  the  payment  of 
82,786.10,  with  interest  from  the  twenty-third  September, 
1873,  and  the  costs  of  suit,  subject  to  a  credit  of  $620.25  as 
of  June  27, 1875.  An  execution  was  issued  upon  this  judg- 
ment and  levied  on  certain  personal  property  as  being 
owned  by  the  said  A.  W.  Williams,  when  Henry  E.  Smith, 
the  plaintiff  in  error  here,  claiming  to  be  the  owner  of  a 
large  portion  of  said  property,  the  sheriff  required  an  in- 
demnifying bond  of  Dameron,  which  being  given.  Smith 
gave  a  suspending  and  forthcoming  bond;  whereupon 
Smith  was  allowed  to  interplead,  and  an  issue  was  made 
up  to  try  the  right  of  property.  When  the  case  was  called 
for  trial,  on  the  tenth  day  of  April,  1884  (that  being  the 
first  day  of  the  term  of  the  circuit  court  of  said  county), 
the  counsel  for  Smith  moved  for  a  continuance  on  the 
ground  that  Smith,  who  desired  to  be  a  witness  on  his  own 
behalf,  was  absent.  This  motion,  however,  was  overruled 
by  the  court,  and  the  case  was  proceeded  with.  On  the 
trial  the  counsel  for  Smith  proved  by  the  memorandum  of 
sale  of  the  property  in  question,  and  the  receipt  of  the 
sheriff  for  the  purchase-money  of  said  property,  and  a  deed 
of  loan  with  the  certificate  of  recordation  thereof,  that 
Smith  had  bought  the  said  property  several  years  be/ore, 
at  a  sheriff  ^s  sale  under  an  execution  against  Williams,  and 
had  then  loaned  it  to  Williams.  But  upon  the  testimony 
of  Dameron,  who  stated  in  substance  that  the  plaintiff  in 
error.  Smith,  had  come  to  his  (Dameron's)  house,  and  told 
him  that  he  had  secured  the  property  embraced  in  the  said 
deed  of  loan  by  a  deed  of  trust  on  land,  and  had  released 
the  property  mentioned  in  the  said  deed  of  loan,  and  that 
he  (Dameron)  was  t)rompted  by  this  statement  to  levy 
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on  said  property,  the  jury  found  a  verdict  in  Dameron's 
favor. 

On  the  twelfth  day  of  April,  1884,  Smith  appeared  in 
court  and  filed  his  affidavit,  in  which  he  stated,  in  sub- 
stance, that  he  had  started  for  Amherst  court-house  on  the 
morning  of  the  tenth  of  April,  J 884,  the  first  day  of  the 
term,  on  the  Richmond  and  Alleghany  railroad,  to  connect 
at  Lynchburg  with  a  train  running  to  Amherst  court-house. 
That  the  train  on  the  Richmond  and  Alleghany  railroad 
failed  to  connect  at  Lynchburg,  the  early  freight  train 
having  just  left,  and  that  he  then  took  the  next  train, 
which  started  at  10:30  o'clock  A.  M.,  but  that  this  last 
named  train  was  delayed  on  the  route,  and  that  when  he 
reached  Amherst  court-house  the  trial  was  over.  That  he 
had  never  made  the  statements  testified  to  by  Dameron. 
That  he  had  purchased  the  property  in  the  deed  of  loan 
specified,  and  had  paid  for  it  with  his  own  money.  That 
he  had  never  been  repaid  for  this  outlay ;  had  never  been 
secured  therefor  by  a  deed  of  trust  on  land ;  had  never 
released  the  deed  of  loan ;  and  that  he  would  so  testify  if 
put  upon  the  stand.  And  he  moved  the  court  upon  the 
grounds  stated  in  the  affidavit  to  set  aside  the  verdict  of 
the  jury,  and  grant  him  a  new  trial.  But  the  court  ov^er- 
puled  this  motion,  and  entered  an  order  directing  the 
plaintiff  in  error  to  deliver  the  property  in  question  to  the 
sherlflf  of  Amherst  county,  and  pay  to  Dameron  his  costs. 
But  in  so  doing,  we  think,  the  circuit  court  of  Amherst 
erred.  The  affidavit  of  Smith  was  not  only  such  as  to 
advise  the  court  of  the  materiality  of  his  testimony,  but 
it  ought  to  have  convinced  the  court  that  without  that 
testimony  no  fair  trial  of  the  case  could  be  had.  The 
written  evidence  adduced  by  the  counsel  for  Smith,  stand- 
ing alone,  showed  a  clear  title  to  the  property  in  Smith- 
This  evidence  must  be  overthrown  or  evaded.  To  do  this, 
Dameron  had  testified  that  Smith  hAd  told  him,  a  short 
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time  before  the  property  in  controversy  was  levied  on 
under  the  execution  in  the  proceedings  mentioned,  that  he 
(Smith)  had  been  secured  for  the  property  mentioned  in 
the  said  deed  of  loan  by  a  deed  of  trust  on  land,  and  that 
he  had  released  the  property  specified  in  the  deed  of  loan, 
and  had  no  claim  upon  it.  In  this  aspect  of  the  case 
Smith's  version  of  what  he  had  really  said  was  most  mate- 
rial, and  was  made  so  by  the  testimony  of  Dameron  in 
regard  to  his  own  statements.  This  testimony  of  Smith, 
as  foreshadowed  in  his  affidavit,  was  also  of  a  character, 
unless  discredited,  to  have  induced  a  verdict  directly  the 
reverse  of  that  which  was  rendered,  for  it  would  have 
offset  the  testimony  of  Dameron,  and  have  left  the  case  to 
be  decided  upon  the  written  evidence,  which  was  all  in 
Smith's  favor.  Nor  ia  the  statement  of  Smith  as  to  what 
he  would  testify  merely  contradictory  of  what  Dameron 
testified  that  he  had  told  him.  On  the  contrary,  it  shows 
that  Dameron  had  misapprehended  the  deed  of  trust  to 
which  Smith  was  alluding,  and  that  he  (Smith)  was  refer- 
ring to  another  and  different  trust-deed  which  had  been 
taken  long  before  there  were  judgments  against  Williams. 
But  it  is  argued  that  if  all  this  be  so,  yet  that  the  failure 
of  Smith  to  be  present  at  court  when  the  case  was  called 
for  trial  was  such  negligence  as  ought  to  preclude  a  re- 
versal of  the  judgment.  We  cannot,  however,  concur  in 
this  suggestion.  The  failure  of  Smith  to  attend  at  the 
trial  cannot  fairly  be  imputed  to  negligence  on  his  part. 
He  started  for  court  in  time  to  have  reached  there  before 
the  case  was  tried,  we  may  safely  assume  from  the  failure 
of  the  record  to  disprove  it,  if  the  trains  on  the  Richmond 
and  Alleghany  railroad  had  not  failed  to  connect  at  Lynch- 
burg with  the  trains  running  to  Amherst  court-house.  He 
then  took  the  next  train  for  that  place,  and,  but  for  its 
being  delayed  on  the  route,  it  seems  probable  that  he 
would  have  reached  court  before  the  trial  had  ended.    In 
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any  event,  he,  the  plaintiff  in  error,  seems  to  have  used 
reasonable  and  proper  efforts  to  attend  the  trial,  and  his 
failure  to  reach  the  court  in  time  should  be  imputed  to  an 
accident  which  he  could  not  foresee,  rather  than  negligence 
on  his  pfirt. 

The  judgment  must  be  reversed,  and  the  case  must  be 
remanded  to  the  circuit  court  of  Amherst  county  for  a  new 
trial  to  be  had  therein. 

Judgment  revebsed. 
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BouLWARE,  Receiver,  v.  Hartsook's  Adm'r  akd  als. 
September  15th,  1887. 

1.  Principal  and  Surety.— I^rol  evidence.— The  addition  of  ** security  " 
or  "surety*'  to  the  name  of  a  signer  of  a  bond  is  prima  facie  evidence 
of  his  suretyship ;  but  it  may  be  rebutted  by  parol  evidence  to  the 
contrary. 

^.  Idem — ConiribuHon— Case ai bar. — H.  borrowed,  without  security,  money 
from  P.,  who  afterwards  asked  for  security.  H.  said  he  would  pay  P. 
So  H.*s  partner,  E.,  arranged  to  borrow  the  money  of  P.,  and  gave 
his  bond,  with  H.  and  L.  as  "sureties.'*  H.  paid  P.  his  money.  P. 
loaned  it  to  E.,  who  handed  it  over  to  H.,  who  used  it  for  the  firm. 
P.'s  administrator  got  judgment  on  the  bond.    H.  paid  the  judgment. 

Held  : 

H.  was  principal  debtor,  and  can  have  no  contribution  from  L.  as 

surety.  ^ 

3.  Bankruptcy — Assignee—Sale  free  of  liens. — Without  order  of  court 

to  that  effect,  assignee  cannot  sell  bankrupt's  lafids  free  of  liens.    Ray 
V.  Norseworthy,  23  Wall.  128. 

4.  Idem — Principal— Sureties — Contribution — Case  at  bar. — E.,  the  obligor 

on  said  bond,  whereon  judgment  was  had,  became  a  bankrupt.    As- 
signee sold  his  lands.    H.,  one  of  the  "  sureties,"  bought  it.    Its  value 
exceeded  the  judgment.    No  proceedings  were  had  in  bankrupt  court 
for  their  sale  free  of  liens. 
Held  : 

H.  was  not  entitled  to  contribution  from  his  "  co-surety." 

Appeal  from  three  decrees  of  circuit  court  of  Nelson 
-county,  rendered  in  the  chancery  cause  of  Jeffersons  against 
Lewis  and  others — the  first  entered  in  vacation,  February 
26th,  1885;  the  second  entered  April  18th,  1885,  amending 
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the  first,  and  the  third  entered  June  16th,  1886.  The  other 
claims  being  compromised,  the  controversy  here  is  only 
between  Z.  R.  Lewis  and  Camm  Patteson,  trustee,  with 
Hartsook's  administrator  and  A.  L.  Boulware,  receiver. 
Opinion  states  the  case. 

J.  D.  ITorslej/,  A.  L.  Boulware  and  Bo.  Whitehead,  for 
the  appellants. 

Thomas  S.  Martin,  J.  T.  Brown  and  Camm  Patteson,  for 
the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  original  bill  in  this  cause  was  filed  January  — ,  1878^ 
by  L.  B.  Jefferson  and  E.  G.  Jefferson  against  Z.  R.  Lewis, 
D.  J.  Hartsook  and  others,  claiming  that  certain  deed  of 
trust  debts  held  by  said  Hartsook  against  said  Lewis  had 
been  discharged ;  attacking  the  transactions  between  said 
Hartsook  and  Lewis  in  reference  to  personal  property  on 
the  Rockfish  estate  of  Lewis,  which  was  sold  under  execu- 
tion and  purchased  by  said  Hartsook,  and  loaned  by  him 
to  said  Lewis,  as  evidenced  by  a  deed  of  loan ;  and  also- 
attacking  a  deed  of  settlement  made  by  said  Lewis  to 
Camm  Patteson,  trustee,  for  the  benefit  of  said  Lewis'  wife 
and  children, — which  said  real  and  personal  estate  the  said 
Jeffersons  sought  to  subject  to  the  payment  of  a  judgment 
which  they  held  against  said  Lewis.  On. the  thirteenth  of 
July,  1878,  the  Jeffersons,  the  plaintiffs,  compromised  their 
claims  with  the  Lewises  and  Camm  Patteson,  trustee,  and 
assigned  their  claim  to  the  said  trustee.  They  are  no 
longer  Interested  and  are  unconcerned  in  the  cause,  the 
controversies  being  now  between  Z.  R.  Lewis  and  Camm 
Patteson,  trustee  for  Mrs.  Lewis  and  her  children,  on  the^ 
one  side,  and  Hartsook's  administrator  and  A.  L.  Boulware, 
receiver  of  the  Piedmont  and  Arlington  Life  Insurance 
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Company,  which  was  the  assignee  of  certain  deed  of  trust, 
secured  debts  held  by  Hartsook  against  Z.  R.  Lewis  When 
this  case  was  called  for  a  hearing  in  this  court  the  follow- 
ing paper  was  handed  to  the  court  by  the  counsel  at  the  bar : 

"  Memorandum — Boulware,  ReceirxTj  etc.y  v.Z.  R,  Lewis  y  etc. 

"  Counsel  for  Boulware,  receiver,  this  ninth  day  of  De- 
cember, 1886,  offer  to  settle  the  above  case  on  the  following 
basis,  viz:  The  decree  of  the  court  below  to  be  reversed  so 
far  as  it  fixes  the  balance  due  on  the  debts  claimed  by 
Boulware,  receiver,  etc. ;  and  the  amount  due  by  Z.  R.  Lewis 
on  the  debts  secured  in  the  trust  deed  referred  to  in  the 
record  to  be  fixed  at  $6,500,  as  of  this  date,  and  the  costs 
in  the  court  of  appeals  to  be  equally  divided  between 
Lewis  and  Boulware,  receiver,  etc.  The  Powell  judgment 
claimed  by  D.  J.  Hartsook's  administrator  not  embraced  in 
this,  Mr.  Robert  Whitehead  being  counsel  for  B.  C.  Hart- 
sook, administrator,  and  he  not  being  a  party  to  the  pro- 
posed settlement.  As  counsel  for  Z.  R.  Lewis  and  Camm 
Patteson,  trustee,  we  are  of  opinion  that  said  offer  of  com- 
promise should  be  accepted,  and  we  submit  it  to  Camm 
Patteson,  trustee,  with  our  approval  and  distinct  recom- 
mendation that  it  be  accepted. 

"December  9,  1886.  J.  Thompson  Brown, 

"Thomas  S.  Martin. 

"  The  above  is  accepted  by  me,  and  counsel  are  directed 
to  carry  it  out. 

•^  Camm  Patteson, 
"  Trustee  for  Z.  R.  Lewis  and  Mary  E.  Lewis  and  her  children. 

"The  within  is  the  compromise. 

"  Boulware,  receiver, 
"by  J.  D.  HoRSLEY,  his  attorney." 

The  effect  of  the  filing  of  the  foregoing  paper  is  to  settle 
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every  question  and  controversy  in  the  cause  except  as  to 
the  rights  and  liabilities  of  the  parties  in  reference  to  the 
judgment  of  John  E.  Powell,  executor  of  Leonard  Powell, 
deceased,  against  R.  W.  Elsom,  D.  J.  Hartsook  and  Z.  R. 
Lewis,  on  which  D.  J.  Hartsook's  administrator  claims  a 
contribution.  The  said  judgment  of  Powell's  executor 
against  R.  W.  Elsom,  D.  J.  Hartsook  and  Z.  R.  Lewis  for 
^2,440.68,  with  interest  thereon  at  the  rate  of  6  per  centum 
per  annum  from  nineteenth  day  of  April,  1856,  and  97.98 
costs,  was  obtained  at  the  July  term,  1867,  of  the  county 
court  of  Nelson  county  and  was  docketed  on  August  3, 1867, 
in  Nelson  county,  and  in  Albemarle  county  on  the  twelfth 
day  of  March,  1871. 

D.  J.  Hartsook  paid  off  the  said  judgment  and  took  an 
assignment  from  PowelPs  executor  January  1, 1872,  and  in 
his  answer  filed  on  the  twenty-seventh  March,  1878,  to  the 
original  bill,  he  claims  that  in  this  judgment  R.  W.  Elsom 
was  principal  debtor,  and  he  and  Z.  R.  Lewis  were  co-sure- 
ties for  Elsom ;  and  that  having  paid  the  whole  of  the 
debt,  by  the  rule  of  subrogation  and  by  virtue  of  the  as- 
signment from  Powell's  executor,  the  said  Z.  R.  Lewis  is 
indebted  to  him  in  the  sum  of  $896.02,  with  interest  from 
June  6,  1871,  being  his  contributive  share  (after  adjusting 
some  credits)  of  the  money  paid  by  said  Hartsook  upon 
the  said  Powell  judgment.  Z.  JR..  Lewis  and  Camm  Patte- 
son,  trustee,  in  their  exceptions  to  the  report  of  the  master 
commissioner,  deny  the  validity  of  this  claim  to  contribu- 
tion, and  assert  that  D.  J.  Hartsook  was  a  principal  debtor 
and  not  a  co-surety  with  Z.  R.  Lewis ;  that,  as  a  member 
of  the  partnership  of  Elsom  &  Co.,  he  got  the  use  and 
benefit  of  the  money  borrowed  by  Elsom  from  Powell,  and 
Z.  R.  Lewis  was  a  surety  for  R.  W.  Elsom  and  D.  J.  Hart- 
sook in  the  bond  to  Powell,  which  was  the  basis  of  the 
judgment  obtained  by  Powell's  executor;  and  they  deny 
that  the  said  Z.  R.  I^ewis  or  the  lands  in  the  proceedings 
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mentioned  are  in  any  way  or  to  any  extent  liable  to  B.  C. 
Hartsook,  administrator  of  D.  J.  Hartsook,  on  account  of 
the  judgment  of  Leonard  Powell's  executor  against  R.  W. 
Elsom,  D.  J.  Hartsook  and  Z.  R.  Lewis  on  account  of  pay- 
ments made  thereon  by  D.  J.  Hartsook;  and  they  insist 
that  from  the  evidence  in  the  cause  nothing  should  have 
been  reported  against  Z.  R.  Lewis  or  the  lands  owned  by 
him,  or  against  any  lands  which  have  been  aliened  by  him, 
on  account  of  the  said  Powell  judgment.  The  court  below 
sustained  this  exception  and  decided  that  D.  J.  Hartsook 
was  a  principal  obligor  in  the  bond,  and  not  a  co-surety 
with  Z.  R.  Lewis,  and  therefore  not  entitled  to  contribution 
from  Lewis  on  account  of  payment  made  by  him  of  the 
Powell  judgment  debt,  nor  by  virtue  of  the  assignment  to 
him  by  PowelPs  executor. 

From  the  facts  disclosed  by  the  record  we  think  the  cir- 
cuit court  decided  rightly  that  D.  J.  Hartsook  was  a  prin- 
cipal debtor  in  the  Powell  judgment,  and  is,  therefore,  not 
entitled  to  contribution  from  Lewis,  the  surety.  It  is  true 
that  after  the  signature  of  D.  J.  Hartsook  to  the  bond  on 
which  the  judgment  was  recovered  he  added  the  word 
*' security";  but  the  facts  of  the  transaction  are  that  D.  J. 
Hartsook  had  been  the  borrower  of  the  money  from  Leonard 
Powell  without  security.  Powell  became  uneasy  and  re- 
quested Hartsook  to  give  security  for  the  loan.  He  told 
Powell  that  he  never  gave  security,  and  that,  unwilling  to 
make  a  precedent,  he  would  rather  pay  him  his  money 
than  do  so.  He  greatly  needed  the  money  in  his  business, 
and  he  adopted  the  device  of  putting  forward  R.  W.  Elsom, 
his  partner  in  the  firm  of  R.  W.  Elsom  &  Co.,  as  the  appa- 
rent borrower  of  the  money,  he  himself  and  Z.  R.  Lewis, 
his  friend,  to  sign  as  securities.  The  money  was,  by  Hart- 
sook, paid  over  to  Powell,  by  Powell  it  was  banded  to  R. 
W.  Elsom,  and  by  Elsom  it  was  handed  to  Hartsook,  who 
thus,  in  fact,  retained  it  and  used  it,  and  had  the  benefit  of 
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it,  as  before,  in  the  business  of  his  firm  of  R.  W.  Elsom  & 
Co.  *  Hartflook  was  thus,  in  fact,  the  principal  borrower, 
and  Lewis  had  no  benefit  from  it,  being  only  security,  at 
the  request  of  Hartsook,  for  money  borrowed  by  and  used 
in  the  business  of  R.  W.  Elsom  &  Co. 

It  would  accomplish  a  fraud  through  a  court  of  equity 
to  allow  D.  J.  Hartsook — when  in  fact  a  principal  debtor, 
and  getting  and  using  the  money — by  representing  and 
signing  as  security,  to  exclude  evidence  of  the  actual  truth 
and  fact  of  the  transaction,  and  compel  Z.  R.  L^wis  to  re- 
imburse him  for  money  paid  by  him  on  his  own  debt.  "It 
is  a  general  rule  that  the  true  relation  subsisting  betweei^ 
several  parties  bound  for  the  performance  of  a  written 
obligation  may  be  shown  by  parol  evidence.''  Brandt  Sur. 
317,  §  225.  "A  party  signed  a  promissory  note,  and  added 
the  word  ^  security '  after  his  name.  It  was  held  that  it 
might  be  shown  by  parol  that  he  was  the  principal.  The 
addition  of  the  word  'security'  is,  at  most,  the  statement 
of  a  fact  forming  no  part  of  the  contract,  and,  if  untrue, 
may  be  shown  to  be  so  by  parol,  as  well  as  any  other  fact." 
Id.  23,  §  17.  See  Hose  v.  Madden,  1  Kan.  446;  Adams  v. 
Flanagan,  36  Vt.  400;  Rdbison  v.  Lyle,  10  Barb.  512.  This 
court,  in  the  recent  case  of  Harper  v.  McVeigh,  82  Va.  751, 
decided  that  the  addition  of  the  word  "  security,"  or 
"  surety,"  to  the  signature  of  a  bond  is  prima  facie  evi 
dence  of  the  suretyship ;  but  that  it  may  be  rebutted  by 
proof  to  the  contrary,  and  especially  by  proof  that  the 
party  claiming  to  be  surety  got  the  benefit  of  the  money 
individually,  or  as  partner  in  a  firm  into  whose  business  it 
went. 

But  even  supposing  D.  J.  Hartsook  and  Z.  R.  Lewis  to 
have  been  co-securities  for  R.  W.  Elsom  (which  the  record 
shows  was  not  the  case),  D.  J.  Hartsook'a  administrator 
cannot  now  assert  against  Lewis,  or  his  lands,  a  claim  for 
contribution  on  account  of  payment  of  the  Powell  judg- 
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ment  by  D.  J.  Hartsook,  and  assignment  thereof  to  him  by 
PowelPs  executor.  On  the  second  day  of  March,  1868, 
nearly  a  year  after  said  judgment  had  been  rendered  and 
docketed,  the  said  R.  W.  Elsom  was  regularly  adjudged  a 
bankrupt,  and  as  such  he  surrendered  considerable  real 
estate  in  Albemarle  county  and  his  interest  in  his  wife's 
lands  in  Nelson  county,  which  said  lands  were  bound  by 
the  lien  of  the  Powell  judgment,  as  the  primary  security 
therefor ;  and  the  creditor,  seeking  in  a  court  of  equity  to 
subject  the  lands  of  Z.  R.  Lewis,  the  security  in  the  judg- 
ment debt,  will  be  required  first  to  subject  and  exhaust  the 
real  estate  of  R.  W.  Elsom,  the  principal  debtor. 

On  the  twenty-sixth  day  of  August,  1868,  all  the  prop- 
^rty  surrendered  in  bankruptcy  by  R.  W.  Elsom  was  con- 
veyed by  deed  of  assignment  to  P.  A.  Forbes,  his  assignee 
in  bankruptcy.    There  were  no  proceedings  in  the  bank- 
rupt court  for  the  sale  of  these  lands  free  from  liens.    No 
order  for  their  sale  was  ever  made,  either  by  the  court  or 
the  register,  except  that  on  the  twenty-fourth  day  of  No- 
vember, 1869,  the  register  made  an  order  providing  that 
'<  the  real  estate  of  said  bankrupt,  when  the  same  shall  be 
offered  for  sale  by  the  assignee  thereof,  be  sold  in  lots  or 
parcels  as  follows,  viz :  in  lots  or  parcels  as  the  assignee 
tiforesaid  may  deem  for  the  best  interest  of  the  creditors 
of  the  said  bankrupt,  one-fourth  cash,  and  the  balance  on 
a  credit  of  6  and  12  months,  with  interest  thereon  from 
the  day  of  sale,  the  purchaser  giving  bond  with  ample 
security  for  the  deferred  payments,  and  the  title  to  be 
retained  by  the  assignee  until  the  whole  of  the  purchase 
money  shall  have  been  paid."    On  the  first  day  of  March, 
1870,  the  assignee  sold  S,.  W.  Elsom's  interest  in  these 
lands  to  D.  J.  Hartsook  for  §1,500,  and  he  conveyed  the 
same  to  said  Hartsook  by  deed  with  special  warranty  on 
the  twenty-eighth  September,  1871.    These  lands  (of  which 
the  Albemarle  land  alone  was  assessed  in  the  year  1868  at 
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$4,006.25)  thus  passed  into  the  hands  of  D.  J.  Hartsook, 
burdened  and  charged  with  the  lien  of  the  Powell  judg- 
ment, and  must  be  considered  and  treated  by  a  court  of 
equity  as  being  in  the  hands  of  D.  J.  Hartsook  for  the  satis- 
faction of  that  trust;  and,  having  possessed  himself  of  the 
property  which  was  the  primary  security  for  the  payment 
of  the  debt,  the  debt  must  be  considered  as  extinguished. 
Neither  Leonard  Powell's  executor  nor  Z.  R.  Lewis  was 
party  to  the  bankrupt  proceedings,  nor  was  served  or 
affected  with  notice  to  show  cause  against  a  sale  of  the 
lands  free  of  lien.  The  register  had  no  power  to  sell  free 
of  liens,  nor  did  he  attempt  to  do  so.  The  district  court 
alone  could  exercise  that  power,  and  then  only  after  the 
lien  creditors  have  been  served  or  affected  with  notice  to 
appear  and  show  cause  against  it.  Bump.  Bankr.  (5th  Ed.) 
142,  377.  Judge  Hughes,  in  his  opinion  in  Te  Addison^  3 
Hughes,  433,  speaking  of  the  power  of  the  court  to  sell  the 
lands  of  a  bankrupt,  free  of  liens,  says:  "For  obvious 
reasons  the  bankrupt  court  must  reserve  to  itself  in  every 
case  the  decision  of  the  question  whether  or  not  it  will 
exercise  this  discretion,  and  therefore  no  assignee  of  a 
bankrupt  can  have  power  to  sell  real  estate  which  is  sub- 
ject to  liens,  free  of  incumbrances,  without  a  special  order 
of  court.  The  register  has  no  power  to  confer  such  autho- 
rity. The  exercise  of  this  authority  involves  considera- 
tions of  great  delicacy,  inasmuch  as  it  often  produces  a 
conflict  of  jurisdiction  with  other  courts.  The  idea  is  not 
to  be  tolerated  that  any  but  the  court  itself  may  assume 
to  exercise  a  jurisdiction  so  important  and  so  responsible. 
This  discretion  reposed  by  law  in  the  bankrupt  court  can- 
not be  delegated  by  it,  either  by  general  rule  or  special 
order,  to  either  the  assignee  or  the  register,  much  less  can 
the  discretion  be  assumed  by  either  of  these  officers."  See 
also  Bay\.  Norseworthyj  23  Wall.  128. 
The  United  States  district  court  is  a  court  of  record,  and 
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in  the  Elsom  case  the  proceedings  show  that  the  lien 
creditors  were  not  convened,  and  that  a  sale  free  from  liens 
was  neither  ordered  by  the  court  nor  attempted  by  the 
assignee,  nor  claimed  by  the  purchaser. 

D.  J.  Hartsook  held  and  owned  some  of  this  land  at  the 
time  of  his  death  in  1879,  but  he  did  sell  and  convey  three 
parcels  of  it  by  deeds,  of  which  copies  are  filed  in  this 
cause.  The  first  of  these  deeds  conveys  a  parcel  of  this 
land,  September  9,  1873,  to  James  L.  Amiss,  and  contains 
the  following  covenant :  '*  That  the  said  James  L.  Amiss 
shall  have  full  and  fee-simple  title  to  the  same,  as  herein 
conveyed,  as  against  all  persons  claiming  by,  through,  or 
under  him  (Hartsook),  but  not  against  claimants,  if  any, 
under  R.  W.  Elsom,  bankrupt,  as  aforesaid.''  So  it  not 
only  appears  clearly  from  the  record  that  D.  J.  Hartsook 
bought  these  Elsom  lands  incumbered  with  the  lien  of  the 
Powell  judgment,  as  well  as  all  others,  but  the  warranty 
in  his  deed  shows  that  he  so  knew  and  considered  it. 
Hartsook  bought  the  Elsom  lands  for  9l>500>  subject  to  the 
liens  upon  it  to  pay  Elsom's  debts ;  he  has  alienated  par- 
cels of  it  by  deeds  which  preclude  him  from  enforcing  the 
lien  of  the  Powell  judgment  against  the  lands  in  the  hands 
of  his  alienees,  and  he  has  held  and  enjoyed  the  residue 
of  them  for  fourteen  years ;  and  now,  after  his  death,  his 
administrator  sues  the  security  (Z.  R.  Lewis)  for  the  debt, 
without  accounting  for  the  Elsom  lands  in  the  estate  of 
D.  J.  Hartsook,  which  were  and  are  bound  for  the  debt. 
Neither  D.  J.  Hartsook,  nor  any  claiming  under  him,  can 
be  allowed  to  say  that  th^  Elsom  lands  were  not  of  value 
sufficient  to  pay  this  Powell  judgment.  He  has  enjoyed 
the  fruits  and  profits  of  the  property  for  fourteen  years, 
which  were  properly  applicable  to  satisfaction  of  this  lien, 
and  has  placed  parts  of  it  where  he  cannot,  by  the  proper 
proceedings  to  subject  it  to  the  lien,  put  it  to  the  market 
test  of  its  value ;  and  even  if  the  matter  of  its  value  were 
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now  open  to  inquiry,  the  burden  of  proving  its  insufficient 
value  would  be  on  Hartsook,  and  it  would  have  to  be  taken 
most  strongly  against  l)im.  See  Brandt,  Sur.  498-9,  §§  370, 
372. 

The  circuit  court  did  not  err  in  holding  that  the  Powell 
judgment  is  satisfied  and  extinguished,  and  that  there  is 
no  liability  upon  Z.  R.  Lewis  or  his  land  therefor.  See 
Lovyry  v.  Mc Kinney ,  68  Pa.  St.  294  The  decrees  com- 
plained of  are  affirmed,  and  the  cause  will  be  remanded  to 
the  circuit  court  of  Nelson  county,  with  directions  to  re- 
form its  order  in  accordance  with  the  memorandum  of 
agreement  filed  in  the  cause  by  counsel  at  the  bar  of  this 
court,  dated  December  9th,  1886. 

Decree  affirmed. 
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September  22d,  1887. 

Criminal  Proceedings  —  Murder  —  Circumstantial  evidence —  Cc^se  at 
bar, — ^The  record  discloses  concurrent  facts  of  time,  place,  means, 
opportunity,  motive,  and  subsequent  conduct,  pointing  to  the  prisoner 
as  the  perpetrator  of  the  crime  for  which  he  stands  indicted,  that 
fully  warranted  the  jury,  acting  with  that  utmost  caution  with  which 
circumstantial  evidence  should  always  be  acted  on,  in  arriving  at  their 
verdict  of  guilty  of  murder  in  the  first  degree. 

Error  to  judgment  of  circuit  court  of  Eockingham  county, 
refusing  a  writ  of  error  to  the  judgment  of  the  county  court 
of  said  county,  sentencing  to  be  hanged  by  the  neck  until 
dead,  the  prisoner,  Finchim,  whom  the  jury  had  found 
guilty  upon  the  trial  of  the  indictment  against  him  for 
the  murder,  in  the  first  degree,  of  his  brother,  Preston 
Finchim.  To  this  judgment  the  prisoner  obtained  from 
one  of  the  judges  of  this  court  a  writ  of  error  and  super- 
sedeas.   Opinion  states  the  case. 

TF.  8.  Lurty  and  W.  L.  Yancey,  for  the  plaintiff  in  error. 

JR.  A.  Ayers,  attorney-general,  for  the  Commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  single  question  in  the  case  arises  upon  the  prisoner's 
-exception  to  the  action  of  the  county  court  in  overruling 
ids  motion  for  a  new  trial.    The  motion  was  based  upon 
Vol.  Lxxxiri — 87 
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the  ground  that  the  verdict  was  not  warranted  by  the 
evidence;  and  the  evidence  being  conflicting,  the  court,  on 
that  ground,  refused  to  certify  the  facts,  but  did  certify  the 
evidence,  so  that  the  case  stands  upon  a  certificate  of  the 
evidence. 

In  such  a  case,  the  rule— too  familiar  to  require  the  cita- 
tion of  authority — is  that  the  judgment  of  the  lower  court 
must  be  affirmed,  unless,  after  rejecting  all  the  parol  evi- 
dence for  the  exceptor,  and  giving  full  force  and  credit  to 
the  evidence  for  the  other  side,  the  judgment  still  appears 
to  be  wrong. 

Another  rule — equally  well  established,  and  to  which  it 
may  be  well  to  advett — is  that  a  motion  to  set  aside  a  ver- 
dict fairly  rendered,  on  the  ground  that  the  same  is  con- 
trary to  the  evidence,  or  is  not  supported  by  the  evidence, 
must  be  overruled,  unless  the  verdict  be  plainly  wrong.  It 
is  not  sufficient  that  the  court,  if  upon  the  jury,  would 
have  rendered  a  different  verdict;  but  the  verdict  must 
stand  unless,  we  repeat,  it  be  plainly  wrong.  If  the  rule 
were  otherwise,  it  would  lead  to  constant  invasion  of  the 
province  of  the  jury  to  pass  upon  the  facts  of  the  case,  and 
whose  conclusions  upon  questions  of  fact  are  entitled  to 
great  weight,  and  ought  not  to  be  lightly  disturbed.  And 
the  rule  applies  with  increased  force  in  the  appellate  court, 
where  the  witnesses  are  not  seen  and  heard,  as  they  were 
by  the  jury  and  the  trial  court.  It  is,  therefore,  an  essen- 
tial rule  in  the  administration  of  justice,  and  ought  to  be 
maintained.  Grayson^ s  case,  6  Gratt.  712;  DearCs  casCj  32 
Id.  912;  Cluverins'  case,  81  Va.  78?'. 

With  these  remarks — perhaps  too  trite  to  be  necessary 
on  this  occasion — we  proceed  to  dispose  of  the  case  as  it 
appears  to  us  from  the  evidence  for  the  Commonwealth. 

The  evidence  is  circumstantial,  and,  therefore,  to  be  acted 
on  with  the  utmost  caution.  Johnson^ s  case,  29  Gratt.  796; 
Anderson^ s  case,  83  Va.  326.   This  is  so  in  all  cases  of  cir- 
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cumstantial  evidence,  and  especially  here,  where  the  pris- 
oner has  not  only  been  found  guilty  of  murder  in  the  first 
degree,  but  of  the  murder  of  his  own  brother,  with  whom 
he  lived,  and  between  whom  and  himself,  so  far  as  the 
record  shows,  there  was  no  open  hostility.  We  have  accord- 
ingly given  to  the  case  and  to  the  argument  of  counsel  the 
most  careful  consideration,  mindful  all  the  time  that  it 
were  better,  in  the  eye  of  the  law,  that  ninety-nine  guilty 
men  should  go  unpunished,  than  that  one  innocent  man 
should  suffer.  All  this  has  been  done,  and  yet  we  are  con- 
strained to  the  conclusion  that  the  evidence  fully  supports 
the  verdict  of  the  jury,  and  that  the  judgment  complained 
of  is  right. 

It  appears  that  on  the  day  mentioned  in  the  indictment, 
in  the  evening,  about  dark,  the  dead  body  of  the  deceased 
was  found  in  the  woods— "a  thick,  brushy  woods,"  in  the 
language  of  the  witnesses— about  three  hundred  yards 
from  Lewis  Clarke's  blacksmith  shop,  in  Rockingham 
county.  According  to  the  medical  evidence  in  the  case, 
death  had  probably  occurred  several  hours  before  the  body 
was  found.  There  was  a  bruise  on  the  back  of  the  head, 
apparently  made  with  some  blunt  instrument,  and  the 
right  side  of  the  head  was  partially  blown  aw.ay — done,  we 
think  the  evidence  shows,  by  the  discharge  of  a  loaded 
gun,  in  the  hands  of  an  assassin,  from  behind,  at  short 
range.  The  wounds  were  such  as  to  cause  death.  There 
is  no  question  as  to  the  corpus  delicti.  The  deceased  had 
left  his  home,  in  the  neighborhood  of  Clarke's  shop,  about 
daylight  on  the  morning  of  the  same  day,  and  went  to 
Hugh  Leach's  to  collect  the  balance  of  a  debt  due  him  by 
Leach  on  the  sale  of  a  horse.  He  arrived  at  Leach's  about 
sunrise,  and  obtained  an  order  for  the  payment  of  a  small 
sum  of  money  on  Clarke,  the  blacksmith.  He  declined  an 
invitation  from  Leach  to  breakfast,  on  the  ground  that  he 
had  an  engagement  to  meet  Ms  brother  (the  prisoner)— he 
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did  not  say  for  what.  He  was  addicted  to  drink,  and  the 
same  morning  he  went  to  the  house  of  S.  C.  Naylor,  a  dis- 
tiller in  the  neighborhood,  to  get  brandy.  There  he  got 
three  pints  of  brandy,  which  was  put  into  three  pint  bot- 
tles, two  of  which  were  black.  From  there  he  started  for 
Clarke's  shop. 

The  prisoner  left  home  about  eight  o'clock  the  same 
morning,  riding  his  brother's  horse  to  be  shod.  He  took 
with  him  a  gun  and  ammunition,  and  was  followed  by  a 
dog,  which  plays  a  not  unimportant  part  in  the  tragedy 
that  ensued.  He  went  directly  to  Clarke's  shop.  Upon 
his  arrival  there,  finding  Clarke  temporarily  absent,  he 
asked  the  witness,  Taliaferro,  to  tell  him  when  he  returned 
to  shoe  the  horse.  He  hitched  the  horse  and  left  the  shop 
on  foot.  He  had  a  mattock,  which  he  left  to  be  sharp- 
ened ;  but  he  did  not  leave  the  gun ;  that  he  took  with 
him,  going  in  the  direction  of  the  woods  above  mentioned. 
When  he  was  leaving  home,  he  called  the  dog  to  follow 
him,  saying  he  wanted  it  to  tree  a  squirrel.  But  when  he 
went  to  the  woods  he  left  the  dog  at  the  shop.  This  was 
between  eight  and  nine  o'clock  in  the  morning. 

About  eleven  o'clock,  the  deceased  came  to  the  shop 
from  the  direction  of  the  woods,  and  inquired  of  Clarke 
(who  in  the  meantime  had  returned)  if  his  horse  was  shod. 
The  latter  replied  that  it  had  been  shod  before,  but  not 
behind;  whereupon  he  directed  him  to  put  on  old  shoes 
behind,  at  the  same  time  inviting  him  to  take  a  drink  of 
brandy  out  of  a  black  bottle  he  had,  which  he  did.  The 
deceased  then  remarked  that  he  had  more  '^  down  in  the 
bushes,"  and  that  when  he  returned  to  the  shop  he  would 
give  him  (Clarke)  "a  good  dram."  He  then  started  for  the 
woods,  followed  by  the  dog  that  had  followed  the  prisoner 
to  the  shop.  He  went  in  the  direction  whence  he  had 
come,  eaying  he  would  return  in  about  fifteen  minutes. 
He  never  returned  alive. 
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About  a  half  hour  afterwards,  several  of  the  witnesses 
heard  the  report  of  a  gun  in  the  woods  in  the  direction  in 
which  the  prisoner  and  the  deceased  had  gone ;  soon  after 
which  (within «,  half  hour)  the  prisoner  returned  to  the 
shop  with  the  gun  on  his  shoulder,  again  followed  by  the 
dog.  He  asked  Clarke  to  fix  the  gun,  to  which  the  latter 
replied  that  he  did  not  work  on  guns.  The  gun  was  empty, 
and  when  examined  that  night  it  appeared  to  have  been 
recently  discharged.  The  prisoner  had  a  black  pint  bottle, 
in  which  was  brandy,  from  which  he  invited  Clarke  to 
take  a  drink,  which  he  did.  The  bottle  looked  like  the 
one  the  deceased  had  at  the  shop  a  short  while  before ; 
and  Clarke  testifies  that  he  remarked,  when  he  had  swal- 
lowed the  liquor,  that  it  tasted  like  the  brandy  "  Pres." 
(the  deceased)  had  given  him.  He  also  testifies  that  he 
remarked  to  the  prisoner  that  the  deceased  hAd  gone  away, 
saying  he  would  return  in  fifteen  minutes,  to  which  the 
prisoner  replied  that  when  "Pres.''  was  drinking,  he  would 
sometimes  go  away,  saying  he  would  return  in  a  few  min- 
utes, and  be  gone  three  or  four  days. 

The  same  witness  also  testifies  that  he  told  the  prisoner 
the  deceased  had  gone  in  the  direction  of  the  woods, 
whereupon  he  said  he  would  go  and  find  him.  He  started 
for  the  woods,  but  had  not  gone  far  when  he  stopped  short, 
cut  a  switch  and  returned  to  the  shop,  saying  he  couldn^t 
see  him.  He  then  got  on  the  horse  and  went  home,  leaving 
the  gun  at  the  shop,  notwithstanding  he  had  been  told  that 
Clarke  did  "  not  work  on  guns."  Several  of  his  neighbors 
who  knew  him  testify  that  they  never  saw  the  prisoner 
with  a  gun  before. 

The  dog  remained  about  the  shop  a  short  while  after  the 
prisoner's  departure,  and  then  disappeared.  It  seems  it 
returned  to  the  woods  to  guard  the  body  of  the  deceased, 
and  it  was  by  its  running  out  at  a  passer-by  that  the  body 
was  discovered. 
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That  night,  after  the  body  had  been  found,  it  was  re- 
moved to  Clarke's  shop.  Only  one  black  bottle  was  found 
with  the  body.  Of  the  two  the  deceased  had  in  the  morn- 
ing, one  was  gone.  After  the  body  had  been  removed,  two 
of  the  neighbors,  who  had  assembled  at  the  shop,  pro- 
ceeded to  the  house  of  the  deceased  to  inform  his  family 
of  his  death.  Upon  their  arrival  at  the  house  the  prisoner 
came  to  the  door,  when  they  told  him  his  brother  was 
dead.  He  inquired,  "  Who  killed  him  ?"  They  suggested 
to  him  to  go  for  the  body ;  but  he  said  he  couldn't,  because 
the  wife  of  the  deceased  was  sick.  He  said  he  would  see 
Lewis  McDaniel  and  get  him  to  go.  He  then  went  to 
McDaniel's  house,  near  by,  and  told  him  that  "  Pres."  was 
absent  and  drunk  and  helpless,  and  asked  him  to  go  and 
look  after  him.  But  McDaniel  declined,  and  so  neither 
went. 

Late  that  night,  when  the  body  was  taken  to  the  house, 
and  the  neighbors  who  took  it  knocked  at  the  door,  a  noise 
was  heard  as  of  a  man  jumping  out  of  bed  to  the  floor,  and 
then  footsteps  were  heard  crossing  the  room  to  the  door. 
In  the  room  was  a  bed,  in  which  was  the  widow  of  the 
deceased,  and  in  another  part  of  the  room,  near  the  doory 
there  was  a  small,  narrow  lounge,  upon  which  a  little  child 
was  sleeping.  The  prisoner  came  to  the  door  and  opened 
it.  ffe  came  from  the  direction  of  the  hed^  and  after  the 
door  was  opened  he  seemed  nervous,  and  acted  strangely. 
Neither  he  nor  the  widow  had  much  to  say,  or  showed 
signs  of  grief.  The  prisoner  was  unmarried.  She  asked 
him  why  he  had  not  told  her  "  Pres."  was  dead  when  he 
first  came  home,  saying,  "  You  told  me  he  was  over  in  the 
brush  by  Clarke's  shop,  drunk."  To  this  he  made  no 
answer,  but  went  over  to  the  bed  where  she  was  and 
whispered  to  her.  She  was  asked  by  one  of  the  witnesses 
present  at  what  time  that  day  the  prisoner  had  seen  the 
deceased,  to  which  she  answered  about  twelve  o^ clock.   The 
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witness  tlien  said  to  the  prisoner,  "  I  thought  you  did  not 
see  him  to-day,"  whereupon  she  said,  "Oh,  I  forgot;  sure 
enough,  he  didn't."  The  prisoner  said  nothing.  When 
interrogated,  he  said  he  was  sleeping  on  the  lounge  when 
he  heard  the  knock  at  the  door.  But  the  evidence  shows 
that  this  was  not  so. 

The  next  day  an  inquest  was  held  and  the  prisoner  was 
requested  to  appear.  He  did  so,  and  made  a  statement 
attempting  to  account  for  himself  the  day  previous.  He 
said  that  after  he  left  the  blacksmith  shop  in  the  morning 
he  "went  straight  to  Elkton"  to  get  his  mail;  but  Elkton 
is  not  in  the  direction  of  the  woods  towards  which,  after 
leaving  the  shop,  he  was  seen  to  go.  He  said  he  saw  Mr. 
Joe  Kite,  the  postmaster  at  Elkton,  whom  he  knew  and 
whom  he  asked  for  his  mail;  but  Kite  was  not  at  Elkton 
or  in  Eockingham  county  that  day.  He  said  he  bought 
two  pounds  of  coffee  of  William  Austin,  a  clerk  in  An- 
trim's store  at  Elkton,  at  the  same  time;  but  Austin  had 
left  Antrim's  service  two  months  before  and  was  not  at 
Elkton.  He  also  said  he  saw  Ed.  Miller  at  Elkton;  but 
Miller  was  absent  from  Elkton  and  did  not  return  until 
two  o'clock  in  the  afternoon. 

The  witness  Riddle,  who  attended  to  the  post-offlce  in  the 
absence  of  the  postmaster  on  the  day  of  the  homicide, 
swears  positively  and  unequivocally  that  he  (the  prisoner) 
was  not  at  the  post-office.  And  not  one  of  the  numerous 
witnesses  who  were  examined  in  the  case  testifies  to  having 
seen  him  at  Elkton  that  day.  He  also  made  contradictory 
statements  as  to  where  he  got  the  brandy  he  had ;  and,  in 
short,  his  statement  before  the  coroner's  jury  is  disproved 
by  the  evidence  for  the  Commonwealth  in  almost  every 
essential  particular. 

After  his  arrest  he  said  the  gun  wouldn't  shoot,  but  the 
evidence  shows  that  it  would.  And  he  said  if  he  had 
known  he  was  suspected  he  would  have  left  and  "  they 
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never  would  have  Icefched'^  him.  There  was  also  evidence 
tending  to  show  improper  relations  between  him  and  the 
wife  of  the  deceased  before  the  homicide  was  committed — 
evidence  that  deserved,  and  doubtless  did  have,  great 
weight  with  the  jury  in  determining  the  case.  And  it  may- 
be as  well  to  say  in  this  connection  that  the  suggestion,  in 
the  argument,  that  the  guilty  party  may  have  been  "  the 
cabbage  pedlar "  from  Greene  county,  who  figures  in  the 
case,  and  who  passed  by  near  to  the  scene  of  the  murder 
soon  after  it  was  committed,  is  not  only  repelled  by  the 
evidence,  but  by  the  remark  of  the  prisoner  himself  made 
to  a  friend  and  relation  after  his  imprisonment,  that  there 
was  "  nothing  in  that,"  or  words  to  that  effect.  Nor  doe& 
the  evidence  raise  the  slightest  suspicion  of  guilt  against 
anyone  but  the  prisoner. 

Such  substantially  are  the  principal  facts  of  the  case. 
And  they  fairly  show,  we  think,  time,  place,  means  and^ 
opportunity  as  concurrent  circumstances  pointing  to  the 
prisoner's  guilt.  Besides  these,  is  the  conduct  of  the  pris- 
oner after  the  crime  was  committed,  which,  taken  in  con* 
nection  with  the  whole  case,  produces  a  moral  conviction 
of  his  guilt  beyond  a  reasonable  doubt.  When  told  by 
Clarke  that  the  deceased  had  gone  in  the  direction  of  the 
woods,  he  pretended  to  start  in  search  of  him,  but  had  not 
gone  far  when  he  turned  back  and  rode  home.  That  night, 
when  told  his  brother  was  dead,  his  instant  inquiry  was 
*'  who  Icilled  him  ?  "  He  refused  to  go  for  the  body,  and 
when  McDaniel  (to  whom  he  made  a  false  statement)  de- 
clined to  go,  he  concerned  himself  no  further  about  it. 
Added  to  this  apparent  indifference  is  his  strange  and  sus- 
picious conduct  later  that  night  when  the  body  was  brought 
home.  And  his  statements  afterwards,  nearly  all  of 'which 
were  false,  create  the  strongest  presumptions  against  him. 
Such  conduct  is  consistent  only  with  the  hypothesis  of 
guilt. 


FiNCHiM  V.  The  Commonwealth.  697 

Opinion. 

"  lu  all  cases  of  circtimstantial  evidence/'  said  this  court 
in  Dean^s  Case^  supra^  "the  conduct  of  the  accused  is 
always  an  important  factor  in  the  estimate  of  the  weight 
of  circumstances  which  point  to  his  guilt.  As  is  said  by- 
Mr.  StarJciey  ^  the  connection  between  a  man's  conduct  and 
his  motives  is  also  one  of  a  moral  nature  pointed  out  by 
experience.  It  is  by  their  experience  of  such  connections 
that  juries  are  enabled  to  infer  a  marCs  motives  from  his 
acts,  and  also  to  infer  what  his  conduct  was  from  the  mo- 
tive by  which  he  was  known  to  be  influenced.'  This  is 
especially  the  case  where  the  corpus  delicti  has  been 
established  by  evidence  aliurideJ^ 

This  sufficiently  disposes  of  the  contention  that  there  is 
no  proof  of  motive  in  the  present  case.  .  The  jury  obviously 
thought  there  was,  and  we  concur  in  their  conclusion.  They 
were  warranted  in  inferring  it  from  the  prisoner's  conduct, 
independently  of  the  evidence  tending  to  show  improper 
relations  between  him  and  his  brother's  wife. 

That  murder  is  sometimes  committed  without  apparent 
motive  is  indisputable.  The  books  contain  numerous  such 
cases.  Crime,  it  is  said,  is  rarely  logical;  and  murders  are 
often,  if  not  generally,  committed  from  motives  compara- 
tively trivial.  At  all  events,  a  jury  ought  not  to  hesitate 
to  convict,  where  the  evidence  of  guilt  is  in  other  respects 
satisfactory,  simply  because  the  motive  from  which  the 
criminal  act  proceeded  may  seem  inadequate.  Were  a 
different  rule  to  prevail,  many  heinous  crimes  would  go 
unpunished.     1  Whart.  Crim.  Law  (8th  ed.),  §  121. 

In  the  present  case,  however,  it  is  not  difficult  to  infer 
from  the  record  what  the  motive  was  upon  which  the  pris- 
oner acted.  It  was  a  motive  not  uncommon  in  criminal 
annals,  and,  as  experience  shows,  a  powerful  one  in  the 
commission  of  crime — namely,  a  desire  to  render  it  easier 
and  safer  to  gratify  lustful  passion. 

Vol.  Lxxxiii — 88 
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We  are  of  opinion  that  the  county  court  did  not  err  in 
overruling  the  motion  for  a  new  trial,  and  that  the  judg- 
ment must  be  afiirmed. 

Judgment  affirmed. 
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Witt's  Administrator  v.  Warwick. 
September  22d,  1887. 

1.  Trustees— lowers— Trus^  sttbject— Rents, — ^Where  rents  of  trust  sub- 

ject are  decreed  to  be  paid  directly  by  receiver  to  c,  q.  i. — 
Held  : 

That  trustee  has  no  power  to  collect  or  use  same,  and  his  drafts 
drawn  on  and  paid  by  lessee  cannot  be  set-off  against  the  rent 
due. 

2.  Idem — Loans  to  trustee — Set-offs  to  rent. — Costs  recovered  in  suit  where- 

by real  estate  was  subjected  to  trust,  and  the  rents  decreed  to  be  paid 
directly  by  receiver  to  c.  q.  /.,  were  assigned  by  trustee  to  reimburse 
lessee  for  loans  to  him,  without  evidence  that  the  loans  were  for 
benefit  oi  c.  q,  t, — 
Held  : 

Not  to  be  set-oflfe  against  the  rent  due. 

Appeal  from  decree  of  circuit  court  of  Nelson  county, 
rendered  October  2d,  1885,  on  a  petition  filed  by  John  M. 
Witt,  administrator  of  D.  A.  Witt,  deceased,  in  the  cause 
of  Jacob  Warwick,  in  his  own  right,  and  as  trustee  of  Mrs. 
Ellen  Warwick,  his  wife,  and  her  children,  complainant, 
against  John  M.  Warwick  and  Ellen  Warwick  and  her 
children  and  others,  defendants.  (See  31  Gratt.  70.)  The 
decree  being  unfavorable  to  Witt's  administrator,  he  ob- 
tained an  appeal  and  supersedeas.  Opinion  states  the 
case. 

Caskie  &  Coleman,  for  the  appellant. 
Oeorge  M.  Cochran,  for  the  appellee. 
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HiNTON,  J.,  delivered  the  opiniou  of  the  court. 

This  case  is  the  sequel  of  Warwick  v.  Warwick  reported 
in  31  Gratt.,  at  page  70. 

It  is  an  effort  on  the  part  of  the  appellant  to  have  set-oflf 
against  a  certain  balance  of  rent  due  by  his  intestate,  and 
which  the  circuit  court  of  Nelson  county  decreed  on  the 
twenty  eighth  March,  1879,  to  the  appellee,  Mrs.  Ellen 
Warwick,  "for  the  use  of  herself  and  children,*'  three 
small  sums  of  money,  aggregating  the  sum  of  9132.12, 
which  had  been  previously  advanced  to  her  husband,  and 
also  the  sum  of  $326.59,  the  amount  of  the  costs  in  this 
court  on  the  former  appeal,  which  have  been  paid  over  to 
the  said  Ellen  Warwick,  but  to  which,  it  is  contended,  the 
appellant's  intestate  was  entitled  under  an  assignment,  to 
which  I  shall  hereafter  have  occasion  to  allude.  The 
original  bill  in  the  cause  was  filed  by  Jacob  Warwick,  the 
husband  and  trustee  of  the  said  Ellen  Warwick,  against 
his  wife  and  children,  his  judgment  creditors,  and  others. 
In  it  it  was  alleged,  inter  alia^  that  the  plaintiff  had 
applied  more  than  915)000  of  the  trust  money  of  his  wife 
and  children,  derived  from  her  father's  estate,  to  the  pay- 
ment of  a  lien  on  a  tract  of  land,  known  in  the  proceedings 
as  "  the  Rockfish  tract  of  land/'  and  it  was  insisted  that  to 
the  extent  of  the  trust  money  so  paid  the  wife  and  chil- 
dren were  entitled  to  be  substituted  to  the  benefit  of  the 
lien.  The  bill  further  states  that  a  number  of  judgments 
had  been  recovered  against  the  complainant,  which  consti- 
tuted liens  on  his  property,  so  that  he  could  not  dispose  of 
it  for  his  relief,  and,  after  giving  a  statement  of  his  prop- 
erty, asked  that  all  of  his  lien  creditors  be  made  parties  to 
the  suit,  their  rights  ascertained,  and  his  property  sold  for 
their  payment.  It  is  thus  made  manifest  that  one  of  the 
main  objects  of  the  bill  was  to  invoke  the  aid  of  a  court 
of  chancery  for  his  wife  and  children,  against  the  conse- 
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quences  of  his  own  act— that  is  to  say,  to  have  the  trust 
money  of  his  wife  and  children  decreed  them  as  against 
his  creditors. 

The  decision  of  the  circuit  court  being  adverse  to  the 
rights  of  Mrs.  Warwick,  she,  by  her  next  friend,  appealed 
to  this  court,  and  this  court  decided  that  there  was  a  '4ien 
by  way  of  an  implied  trust  '^  on  the  l^ockfish  land  in  favor 
of  Mrs.  Warwick  and  her  children  to  the  amount  of  $2,900, 
with  interest  on  the  same  from  May  2d,  1863. 

This  land,  which  it  thus  appears  never  belonged  to  Mrs. 
Warwick  and  was  no  part  of  her  trust  estate,  was  rented 
out  by  order  of  the  court  from  January  1, 1876,  until  it  was 
sold  In  August,  1879. 

When  the  cause  went  back  from  this  court  to  the  circuit 
co\irt  of  Nelson  county,  that  court  decreed  a  sale  of  the 
land  for  enough  cash  to  pay  the  costs  of  sale  and  the  costs 
of  Mrs.  Warwick's  next  friend  expended  in  her  prosecution 
of  her  claim  in  that  court  and  in  the  court  of  appeals. 
And  it  having  been  represented  to  the  court  by  special  re- 
ceiver Whitehead  that  he  had  not  yet  collected  the  rents 
of  the  Rockflsh  lands,  the  court  decreed  further  that  the 
receiver  should  proceed  to  collect  said  rent  "  and  pay  over 
the  same  to  Mrs.  Ellen  Warwick,  provided  said  rents  shall 
not  amount  to  more  than  the  accumulated  interest  on  the 
$2,900,  the  principal  sum  decreed  to  Mrs.  Warwick  by  the 
aforesaid  decree  of  the  court  of  appeals";  the  court  being 
of  opinion  that  Mrs.  Warwick  is  entitled  to  use  the  interest, 
and  only  the  principal  is  required  to  be  kept  intact. 

The  obvious  purpose  of  the  chancellor  in  making  this 
decree  was  to  ignore  the  trustee,  Jacob  Warwick,  and  to 
decree  the  fund  to  those  who  were  entitled  to  the  bene- 
ficial use  and  enjoyment  of  it.  The  decree  is  as  clear  and 
explicit  as  human  language  eun  make  it.  The  direction  to 
the  special  receiver  is  that  he  shall "  proceed  to  collect 
said  rent  and  pay  over  the  same  to  Mrs.  Ellen  Warwick  for 
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the  use  of  herself  and  children."  And  with  no  sort  of  pro- 
priety could  a  chancellor,  in  the  circumstances  of  this  case, 
have  done  otherwise.  The  court  was  already  advised  by  a 
statement  in  the  original  bill,  filed  by  the  trustee  himself, 
that  he  was  indebted  to  the  trust  fund  for  money  received 
as  trustee,  as  aforesaid,  in  the  sum  of  815,455.98,  which  he 
had  been  required  by  a  previous  decree  to  pay  over  to  the 
sheriff  of  Nelson  county,  and  the  trustee  was  insolvent  ; 
and  with  these  facts  before  it,  it  was  the  duty  of  the  court 
to  prevent  the  risk  of  any  further  diversion  of  these  funds, 
and  this  the  court  did  by  decreeing  that  these  rents,  which 
it  properly  treated  as  the  mere  usufruct  or  interest  of  the 
trust  funds,  so  lately  recovered,  should  be  paid  not  to  the 
trustee,  but  to  Mrs.  Warwick  as  separate  income  to  be  by 
her  disbursed  for  the  benefit  of  herself  and  children. 

This  view  of  the  matter  disposes  of  the  case  so  far  as  the 
three  small  drafts  aggregating  $132.12,  which  were  drawn 
by  Jacob  Warwick,  signing  himself  trustee,  and  paid  by 
the  intestate,  are  concerned,  for  it  must  be  manifest  that  if 
Jacob  Warwick  had  neither  the  right  to  collect  or  use  these 
rents,  that  it  was  beyond  his  power  either  with  or  without 
the  assent  of  the  lessee,  Witt,  to  charge  them  either  by 
drafts,  drawn  in  his  own  name,  or  as  trustee.  But  it  is  fur- 
ther contended,  for  the  appellant,  that  the  rents  should  at 
least  be  credited  by  the  amount  of  the  costs  recovered  by 
Mrs.  Warwick  in  this  court  in  the  cause  of  Warwick  against 
Warwick  and  als.  And  .in  support  of  this  contention  an 
assignment  of  these  costs  by  Jacob  Warwick,  trustee,  to 
D.  A.  Witt  "  to  reimburse  himself  for  amount  loaned  me,  so 
far  as  it  will  go  "  is  produced.  And  from  this  paper  it  is 
argued  that  Witt  must  have  furnished  Mrs.  Warwick,  or 
her  trustee,  the  money  to  have  her  case  heard  in  the  court 
of  appeals,  and  that  it  being  in  proof  that  these  costs  were 
paid  to  Mrs.  Warwick,  and  not  to  Witt ;  that  &  court  of 
equity  ought  to  enforce  the  assignment  to  reimburse  Witt's 
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estate  for  this  supposed  advance.  But  to  all  this  the  full 
and  complete  answer  is,  that  there  is  not  a  particle  of 
proof  that  Witt  furnished  her,  or  her  trustee,  with  the 
money  to  prosecute  her  suit,  or  that  she  ever  received  the 
slightest  benefit  from  the  advancements  mentioned  in  the 
assignment.  And  without  some  proof  of  this  kind,  no 
court  of  equity  could  think  of  charging  the  amount  of 
these  costs  against  Mrs.  Warwick's  separate  income  even 
if  the  trustee  had,  as  we  have  seen  he  had  not,  the  power 
to  make  such  an  assignment.  We  find  no  errors  in  the 
decrees  appealed  from  and  they  must  be  affirmed. 

Decree  affirmed. 
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Kennerly  v.  Swartz  &  Son. 

September  22d,  18S7. 

1.  Hoyi^STRKD— Judgment^ Priority. — Where  one  who  becomes  a  house- 

holder or  head  of  a  family  after  a  judgment  lien  has  fastened  on  his 
land,  is  not  entitled  to  a  homestead  exemption  in  the  land  paramount 
to  that  lien  until  its  discharge.     Code  1873,  ch.  183,  J  5. 

2.  Chancery  Practice— /Renting — Sale, — Where,  after  renting  of  land 

has  been  decreed  at  a  previous  term,  it  appears  that  the  rents  will  not, 
in  five  years,  pay  the  liens,  the  decree  may  be  set  aside  and  a  sale  be 
decreed,  an  account  of  liens  having  first  been  taken. 

Appeal  from  decrees  of  circuit  court  of  Clarke  county, 
pronounced,  respectively,  May  15  and  May  20,  1885,  in  the 
creditors'  cause  of  David  Meade  and  others,  complainants, 
against  J.  F.  Kennerly  and  others,  defendants.  The  decree 
being  adverse  to  the  defendants,  they  obtained  an  appeal 
and  supersedeas.    Opinion  states  the  case. 

A.  R,  Pendleton^  for  the  appellant. 

Harrison  &  Byrdy  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  subject  the  real  estate  of  the  defend- 
ant, J.  F.  Kennerly,  the  appellant  here,  to  the  satisfaction 
of  judgment  liens  thereon.    The  bond  upon  vrhich  the 
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appellees'  judgment  was  obtained  was  executed  in  Febru- 
ary^ 1870.  The  judgment  itself  was  obtained  in  Septem- 
ber, 1871,  and  constitutes  a  lien  on  the  real  estate  of  the 
appellant,  which  is  an  undivided  one-fifth  interest  in  a 
certain  tract  of  land  situate  in  the  said  county.  At  the 
time  the  judgment  was  obtained,  the  appellant  was  not 
married,  nor  was  he  a  householder  or  the  head  of  a  family, 
as  that  term  has  been  construed  by  this  court.  Calhoun 
V.  WiUiamSj  32  Gratt.  18.  Several  years  thereafter  he 
married,  and  in  1879,  after  his  marriage,  he  made  and 
caused  to  be  recorded  a  deed  whereby  he  set  apart  as  his 
homestead  exemption  his  interest  in  the  said  tract  of  land. 
And  the  principal  question  is,  whether  or  not  his  claim  to 
a  homestead  exemption  in  the  land  is  paramount  to  the 
lien  of  the  appellees'  judgment.  The  circuit  court  held 
that  it  is  not,  and  we  think  correctly. 

The  lien  had  become  fastened  on  the  land  before  the 
appellant  acquired  the  right  to  the  benefit  of  the  home- 
stead law  at  all.  It  was  a  vested  right,  and  could  not  be 
suspended  or  impaired  by  the  subsequent  stat'fis  of  the 
appellant  as  a  householder,  and  his  consequent  rights  as 
such.  It  was  a  security j  within  the  meaning  of  the  con- 
stitution, which  provides  that  the  claim  of  homestead 
shall  not  be  good  as  against  any  mortgage,  deed  of  trust, 
pledge,  or  other  security  on  the  property  in  which  the 
claim  is  asserted.  And  therefore  it  is  paramount  to  the 
appellant's  claim,  although  he  has  the  privilege  of  holding 
the  land  free  of  the  lien  upon  paying  or  discharging  it. 
Code  1873,  ch.  183,  §  5. 

It  is  very  clear  that  if  the  appellant  were  now  dead  his 
widow  would  not  be  entitled  to  dower  in  the  land,  except 
in  subordination  to  the  lien  of  the  judgment,  and  the  claim 
of  homestead  stands  upon  no  better  footing.  Thomp.  on 
Homesteads,  1 317,  and  cases  cited. 

The  point  made  in  the  petition  for  appeal  that  the  judg- 
VoL.  Lxxxiii — 89 
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ment  is  barred,  because  no  steps  were  taken  to  enforce  it 
within  ten  years  after  its  rendition,  is  not  supported  by 
the  record.  On  the  contrary,  it  appears  that  an  execution 
issued  on  the  judgment  within  a  year,  and  was  duly  re- 
turned "  no  property."  The  case  is,  therefore,  not  within 
the  decision  of  this  court  in  Hutcheson  v.  GruhhSy  80  Va.  25 1 . 
Objection  is  also  made  to  the  decree  of  sale,  on  the 
ground  that  a  decree  had  been  previously  entered  directing 
the  land  to  be  rented.  This  is  true.  But  it  appearing  ta 
the  court,  after  the  last-mentioned  decree  had  been  entered^ 
that  tHe  rents  and  profits  of  the  land  would  not  pay  in  five 
years  all  the  liens  proven  before  the  commissioner,  the 
decree  was  very  properly  set  aside,  and  an  order  of  sale 
entered  in  its  stead — the  liens  on  the  land,  and  their  re- 
spective priorities,  having  been'first  ascertained. 

Decree  affirmed. 
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Naglee  v.  A.  &.  F.  Railroad  Co. 
September  22d»  1S87. 

Railroad  Companies — LiabiliHes — Evasion.— ^y  executing  a  deed  con- 
veying its  road,  franchises,  &c.,  to  trustees  selected  by  itself,  a  railroad 
company  cannot  evade  its  legal  liabilities  for  injuries  subsequently 
done  to  persons  and  property  by  the  negligent  operation  of  its  road. 

Argued  at  Richmond.    Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  Prince  William 
county,  rendered  May  12th,  1885,  in  action  at  law  in  which 
Naglee  is  plaintiflf  and  the  Alexandria  &  Fredericks- 
burg Railway  Company  is  defendant.  The  plaintiff  ob- 
tained a  writ  of  error  and  supersedeas  to  the  judgment 
complained  of.    Opinion  states  the  case. 

8.  F,  Beach  and  John  M.  Johnson,  for  the  plaintiff  in 
error. 

Francis  L.  Smithy  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  trespass  on  the  case,  to  recover  damages 
from  the  defendant  for  the  destruction  of  the  plaintiff's 
property  by  fire  alleged  to  have  been  caused  by  the  negli- 
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gence  of  the  defendant  company's  agents  and  servants. 
There  was  a  demurrer  to  the  evidence,  and  damages  to  the 
amount  of  ?l,800  were  assessed  by  the  jury  for  the  plain- 
tiff; subject  to  the  judgment  of  the  court  on  the  demurrer 
to  the  evidence.  Judgment  on  the  demurrer  was  given  for 
the  defendant,  the  court  holding  that  as  the  defendant's 
railroad,  at  the  time  of  the  burning,  was  operated  by  trus- 
tees under  a  deed  of  trust,  the  company  itself  was  not 
responsible.  Tl^is  ruling  of  the  court  is  assigned  as  error, 
and  this  is  the  only  question  in  the  case. 

It  is  proved  by  the  evidence  in  the  record  and  admitted 
by  the  demurrer  to  the  evidence  that  the  plaintiff's  property 
(his  fencing,  timber  and  grass)  was  extensively  and  repeat- 
edly, as  alleged  in  the  declaration,  destroyed  by  fires 
caused  by  the  negligent  operation  of  the  locomotives  run- 
ning over  the  railroad  of  the  defendant  company ;  but  the 
defense  is  set  up  by  the  company  and  sustained  by  the 
court  that  at  the  time  of  the  injury  inflicted,  in  1880  and 
1881,  the  railroad  property  of  the  defendant  company  was 
in  the  possession  oF,  and  being  operated  by,  the  trustees  in 
a  deed  of  trust  executed  by  the  defendant  in  June,  1866,  the 
said  trustees  having  taken  possession  of  the  road  and  con- 
trolled and  operated  it  since  December,  1872.  No  evidence 
was  offered  to  prove,  nor  was  it  pretended,  that  the  surrender 
of  the  possession  and  control  and  operation  of  the  road  by 
the  company  to  the  said  trustees  was,  in  any  way  or  form, 
involuntary  or  compulsory;  nor  was  there  any  effort  or  evi- 
dence to  prove  that  the  public  at  any  time  had  notice, 
either  actual  or  constructive,  of  such  transfer  or  surrender. 
The  proof  simply  was  that  the  trustees,  during  the  period 
named,  had  the  possession  and  operation  of  the  road.  The 
defendant,  the  Alexandria  &  Fredericksburg  Railway  Com- 
pany, was  chartered  by  the  general  assembly  of  Virginia 
February  3,  1864,  and  Its  charter  was  amended  by  an  act 
approved  June  4, 1870.    By  its  charter  and  by  the  presump- 
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tion  of  law  it  is  bound  to  all  its  obligations  and  duties  to 
the  public,  and  it  is  the  p^rty  prima  facie  responsible  for 
iujuries  to  persons  or  property  caused  by  its  negligence  in 
the  operation  of  its  road ;  and  being,  a  priori,  so  bound 
and  liable,  it  remained  so  until  by  its  own  burden  of  evi- 
dence every  basis  for  the  presumption  had  been  completely 
removed.  The  defendant  company,  claiming  exemption 
from  its  presumptive  legal  liability  for  the  proved  and 
admitted  injury  caused  by  the  operation  of  its  road,  under 
the  plea  of  a  previous  surrender  of  the  possession,  control 
and  operation  of  its  road  to  its  own  selected  agents,  it  is 
bound  to  show  its  legal  authority  for  the  deed  of  trust  or 
contract  by  which  it  could  shift  its  legal  liability  and 
transfer  to  its  own  trustees  the  performance  of  duties 
which  it  assumed  by  the  acceptance  of  its  charter — the 
performance  of  which  duties  was  the  consideration  for  the 
grant  of  its  charter;  and  having  shown  so  much,  if  it  were 
possible  in  the  case,  it  remains  for  it  further  to  show  that 
the  surrender  or  transfer  in  time,  manner  and  circumstance 
was  such  as  to  exonerate  it  from  subsequent  responsibility 
to  the  public  for  the  manner  and  consequences  of  the  dis- 
charge of  its  charter  duties  and  obligations. 

The  decisions  are  numerous  in  which  railroad  companies 
have  been  held  exempt  from  liablity  for  injuries,  torts  or 
breaches  of  contract  growing  out  of  the  operation  of  their 
road  in  the  hands  of  mortgage  trustees ;  but  the  cases  were 
those  in  which  the  power  to  mortgage  was  conferred  by 
charter,  and  where  the  possession  of  the  trustees  was  ad- 
verse to  the  company  and  the  result  of  proceedings  in  in- 
vitum — cases  arising  in  those  States  where  special  statutes 
existed  authorizing  and  regulating  the  surrender  and  trans- 
fer of  a  company's  road  and  franchises  to  trustees  for  the 
benefit  of  creditors.  In  an  elaborate  note  by  the  editor  of 
the  American  Decisions  (vol.  75,  p.  548)  on  "  railroad  corpo- 
ration's power  to  transfer  its  franchises  and  property,'' 
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where  the  authorities  on  the  subject  are  collected  and 
compared,  the  cases  of  IfaU  v.  Railroadj  21  Law  Rep.  138 
(quoted  and  relied  on  in  brief  of  counsel  for  defendant  in 
error),  and  of  Railroad  v.  Metcalfe,  4  Mete.  (Ky.)  200  (also 
cited  for  defendant  in  error),  are  specially  noticed  as  con- 
flicting with  other  decisions  upon  the  subject,  and  prefer- 
ence is  given  to  the  other  decisions  as  expressing  the 
correct  view  of  the  law.  In  the  case  of  Coe  v.  Railroad  Co.^ 
10  Ohio  St.  375  (also  quoted  by  the  defendant  in  error),  the 
court  held  that  the  company  could  mortgage  its  franchise 
to  take  toll  and  to  maintain  the  railway,  because  of  dis- 
tinct legislative  authority  so  to  mortgage  the  franchise. 

The  question  in  this  case  under  review  is  whether  in  this 
State,  where  there  is  no  statutory  provision  authorizing  or 
regulating  the  transfer  and  surrender  of  its  road,  the  com- 
pany defendant  can  escape  liability  for  a  proved  injury 
by  showing  a  previous  voluntary  surrender  to  mortgage 
trustees,  and  indefinitely  substitute  those  trustees  for  the 
company  in  the  exercise  of  their  corporate  rights  and  fran- 
chises and  the  discharge  of  their  charter  obligations  to 
the  public,  so  as  to  exonerate  the  company  from  liability 
for  injuries  inflicted  in  the  operation  of  the  road  upon  the 
persons  or  property  of  the  public.  To  aflirm  this  question 
would  be  to  place  the  public  at  the  mercy  of  collusive 
arrangements  by  which  the  ends  of  justice  would  all  be  de- 
feated, and  would  conflict  with  every  principle  and  analogy 
of  the  law  of  Virginia. 

A  railroad  company  in  Virginia  is  a  qua^i  public  corpo- 
ration, which,  whatever  it  may  do,  cannot,  by  its  own 
voluntary  contract  or  collusion,  surrender  its  functions  and 
responsibilities  to  agents  or  trustees  of  its  own  selection, 
living,  it  may  be  (and  as  in  this  case  is  the  fact,  by  the 
record),  outside  the  limits  of  the  State,  beyond  the  reach 
of  its  tribunals  and  its  process,  with  no  one  in  the  State  to 
respond  to  the  demands  for  the  wrongs  and  injuries  done 
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to  its  citizens,  howsoever  grievous  or  heinous  they  might 
be.  See  1  Wood,  Ry.  Law,  §  5,  pp.  9, 10;  2  Wood,  Ry.  Law, 
§  346,  p.  1392;  Thomas  v.  Railroad  Oo.,  101  U.  S.  71;  1 
Ror.  R.  R.  238;  Pierce,  R.  R.  496,  and  note.  The  franchises 
and  powers  of  such  a  company  are  in  large  measure  de- 
signed to  be  executed  for  the  public  good,  and  this  exer- 
cise of  them  is  the  consideration  for  granting  them.  A 
contract  by  which  the  company  renders  itself  incapable  of 
performing  its  duties  to  the  public,  or  attempts  to  absolve 
itself  from  its  obligations,  without  the  consent  of  the  State, 
violates  its  charter,  and  is  forbidden  by  public  policy. 
Thomas  v.  Railroad  Co.^  101  U.  S.  71.  "Such  corporations 
are  created  *  *  *  to  answer  the  public  good,  *  *  * 
and  cannot,  therefore,  by  mere  common-law  authority, 
divest  themselves  by  direct  act  of  their  capacity  to  dis- 
charge the  duties  to  the  public  which  devolve  upon  them  ; 
and,  as  a  sequence  thereto,  cannot  do  that  whicli  may 
indirectly  lead  to  the  same  thing,  as,  for  instance,  make  a 
mortgage,  which,  by  foreclosure  and  sale,  may  end  in 
bringing  about  the  inhibited  result.''    1  Ror.  R.  R.  238. 

In  Pierce  on  Railroads,  496,  it  is  said :  "  The  company 
cannot,  according  to  the  current  of  the  decisions,  without 
special  authority  of  statute,  alienate  its  franchise  or  prop- 
erty acquired  under  the  right  of  eminent  domain  or  essen- 
tial to  the  performance  of  its  duty  to  the  public,  whether 
by  sale,  mortgage,  or  lease." 

In  Railroad  Co.  v.  Brown,  17  Wall.  450,  the  supreme 
court  says :  "  It  is  the  accepted  doctrine  in  this  country 
that  a  railroad  corporation  cannot  escape  the  performance 
of  any  duty  or  obligation  imposed  by  its  charter,  or  the 
general  laws  of  the  State,  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees."  A  voluntary  surrender  to 
trustees,  under  a  mortgage  for  which  there  is  no  legislative 
authority,  cannot  have  a  different  operation. 

In  Railroad  Co.  v.  Winans,  17  How.  39,  it  is  said  :  "The 
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corporation  cannot  absolve  itself  from  the  performance  of 
its  obligations  without  the  consent  of  the  legislature." 

The  supreme  court  of  Massachusetts,  in  Richardson  v. 
Sibley y  11  Allen,  65,  say:  "A  corporation,  created  for  the 
very  purpose  of  constructing,  owning,  and  managing  a  rail- 
road for  the  accommodation  and  benefit  of  the  public, 
cannot,  without  distinct  legislative  authority,  make  any 
alienation,  absolute  or  conditional,  either  of  the  general 
franchise  to  be  a  corporation,  or  of  the  subordinate  fran- 
chise to  manage  and  carry  on  its  corporate  business; 
'  which,'  says  the  learned  editor  of  the  American  Decisions 
in  one  of  its  recent  volumes  (75  Amer.  Dec.  549),  *  in  our 
opinion,  expresses  the  correct  view.' " 

The  supreme  court  of  New  Hampshire,  in  Pierce  v. 
Emery y  32  N.  H.  484,  say :  "  They  may  sell  or  mortgage 
their  personal  property,  but  they  cannot  sell  or  mortgage 
with  it  the  right  to  manage  and  control  the  road,  nor  any 
corporate  right  or  franchise." 

The  supreme  court  of  the  .United  States,  in  one  of  its 
very  latest  decisions  {Penn.  Co.  v.  St.  LouiSy  Alton,  <fec., 
Railroddy  118  U.  S.  309),  says :  "  We  think  it  may  be  stated 
as  the  just  result  of  these  cases,  and  on  sound  principle, 
that  unless  specially  authorized  by  its  charter,  or  aided  by 
some  other  legislative  action,  a  railroad  company  cannot 
by  lease,  or  any  other  contract,  turn  over  to  another  com- 
pany, for  a  long  period  of  time,  its  road,  and  all  its  appur- 
tenances, the  use  of  its  franchise,  and  the  exercise  of  its 
powers." 

The  same  facts  as  in  this  case— so  far  as  the  effect  of  the 
possession  of  the  road  of  the  company,  and  its  operation 
by  trustees  under  a  mortgage,  was  the  question — were  be- 
fore the  supreme  court  of  Illinois  in  the  case  of  Grand 
Tower  Manufacturing  and  Transportotion  Oo.  v.  Ullmany 
89  111.  244,  and  it  was  held  that  where  a  railroad  is  in  the 
hands  of  trustees,  exercising  the  same  functions  the  cor- 
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poration  was  formed  to  exercise,  and  injury  ensues,  a  per- 
son may  sue  the  corporation,  and  recover  damages,  and 
will  not  be  compelled  to  sue  the  trustees,  though  both 
were  liable  and  might  be  sued. 

In  the  case  of  Thomas  v.  Railroad  Co.^  101  U.  S.  71,  it 
was  contended  that  "  a  corporate  body  may  (as  at  common 
law)  do  any  act  which  is  not,  either  expressly  or  impliedly, 
prohibited  by  its  charter,"  etc. ;  but  the  court  said :  "  We 
do  not  concur  in  this  proposition.  We  take  the  general 
doctrine  to  be,  in  this  country  (though  there  may  be  ex- 
ceptional cases  and  some  authorities  to  the  contrary),  that 
the  powers  of  corporations,  organized  under  legislative 
statutes,  are  such,  and  such  only,  as  those  statutes  confer. 
Conceding  the  rule  applicable  to  all  statutes,  that  what  is 
fairly  implied  is  as  much  granted  as  what  is  expressed,  it 
remains  that  the  charter  of  a  corporation  is  the  measure 
of  its  powers,  and  that  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others." 

No  provision  is  found  in  the  charter  of  the  defendant 
company,  or  in  the  general  railroad  law  of  Virginia,  which 
will  authorize  the  company  to  transfer  to  trustees  or  to 
mortgagees,  under  the  deed  of  trust  given  as  a  mere  in- 
cumbrance and  security,  the  right  and  legal  capacity  to 
step  into  the  shoes  of  the  company  and  assume  and  exer- 
cise indefinitely  the  franchises,  rights  and  privileges  of 
the  company,  so  as  to  give  the  company  exemption  and 
immunity  from  responsibility  for  all  injuries  inflicted  by 
the  operation  of  the  road  by  the  trustees.  Whatever  may 
be  the  effect  of  the  deed  of  trust  upon  the  "  works  and 
property"  of  the  company,  as  a  security  between  the  com- 
pany and  its  bondholders,  it  cannot  be  set  up  by  the  com- 
pany as  a  defense  against  liability  for  injuries  to  persons 
or  property  inflicted  by  the  negligent  operation  of  the 
road.  "A  mortgage  by  which  a  corporation  undertakes  to 
mortgage  both  its  property  and  franchises  may  be  good 
Vol.  Lxxxiir — 90 
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as  to  the  property,  although  invalid  as  to  the  franchises." 
3  Wood,  Ry.  Law,  §  456.  But  assuming  the  validity  of  the 
deed  of  trust,  as  well  for  the  incumbrance  of  the  franchises 
as  the  works  and  property  of  the  company,  and  the  lawful 
duty  and  necessity  for  the  trustees  to  take  i>os8ession  of 
both,  for  and  until  a  sale  could  be  effected,  and  a  convey- 
ance  made  to  the  purchaser,  according  to  the  terms  of  the 
deed  of  trust,  and  the  requirements  of  the  railroad  law  of 
the  State,  it  is  against  the  public  policy  and  law  of  Vir- 
ginia that  they  may  take  possession  of  the  road  and  man- 
age and  control  its  operation  indefinitely,  or,  as  in  this  case, 
for  eleven  years,  and  thereby  exempt  the  company  from 
its  legal  and  moral  responsibilities  to  the  public  under  its 
charter. 

We  are  of  opinion  that  the  circuit  court  of  Prince  Wil- 
liam county  erred  in  holding  the  defendant  in  this  case  to 
be  exempt  from  liability  for  the  injury  sustained  by  the 
plaintiff;  that  the  judgment  complained  of  must  be  re- 
versed and  annulled;  and  that  this  court  will  enter  judg- 
ment for  the  plaintiff  upon  the  verdict  rendered  by  the 
jury  upon  the  facts  in  the  case. 

Judgment  affirmed. 
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Strayeb  and  Wife  v.  Long  and  als. 
September  22d,  1887. 

1.  Chancery  Fractice— Guardian  ad  litem-^Infants-^Notice, — In  suits 
affecting  the  interests  of  infant  parties,  it  is  not  sufficient  to  notify 
them  by  publication  of  the  taking  of  accounts.  Notice  must  be  given 
to  their  guardian  ad  litefn. 

9.  Idem— Decree  of  sale — Accounts— Receivers .—\xi  creditors*  suit  it  is 
error  to  decree  sale  of  debtors'  lands  before  ascertaining  the  amount 
of  the  debts,  and  this  cannot  be  done  until  sums  in  receiver's  hands, 
and  sums  realized  by  sale  under  execution  of  debtors'  personalty, 
have  been  ascertained  and  credited. 

3.  Idem — Appeal— Sale  after— Purchasers — /Receivers.— Where,  after  ap- 

peal allowed,  commissioners  sell  the  lands  decreed  to  be  sold  (sale 
never  confirmed— decree  afterwards  annulled),  the  so-called  purchasers 
take  possession,  appropriate  the  profits,  claim  to  be  treated  as  re- 
ceivers and  allowed  the  commissions  paid  in  cash  and  compensation 
for  expenses  and  services  in  managing  the  lands — 
Held  : 

They  were  mere  intruders,  with  no  claim  to  compensation  in  any 
way,  but  are  accountable  for  a  fair  rental. 

4.  Idem-^ Trustees—Sudstitutes.— Under  Code  1873,  ch.  174,  §  8,  in  suit  to 

annul  deed  of  settlement  by  debtor  to  trustee  for  his  wife  and  children, 
it  is  the  court's  duty,  upon  the  trustee's  death,  to  appoint  a  substitute, 
though  section  9  provides  that  his  personal  representative  shall  exe- 
cute the  trust. 

5.  Idem— Interest— A^^reed  rate — Where  debtor  lawfully  agreed  to  pay  in- 

terest at  the  rate  of  10  per  centum  per  annum,  the  court  will  compel 
the  payment,  though  debtor's  lands  are  placed  in  receiver's  hands  at 
creditor's  instance. 

6.  Appellate  Court — Circuit  court — Duty  of  /a/Z^r— Circuit  courts  are 

bound  to  obey  the  decrees  of  this  court  in  all  cases.  Where,  on  ap- 
peal, this  court  prescribes  the  order  in  which  properties  must  be  sold 
when  decree  for  sale  is  made,  the  circuit  court,  in  its  decree  of  sale, 
must  conform  to  that  prescription ;  otherwise  its  decree  will  be  re- 
versed for  such  non-conformance. 
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Appeal  from  decree  of  circuit  court  of  Shenandoah 
county,  rendered  September  4th,  1885,  in  the  creditors'  suit 
of  M.  Long  and  others,  complainants,  against  Joseph  B. 
Strayer  and  wife  and  others,  defendants.  The  decree  being 
adverse  to  Strayer  and  wife,  they  obtained  an  appeal  and 
supersedeas.    Opinion  states  the  case. 

W.  W,  Crump  and  If.  C.  Alleriy  for  the  appellants. 

W.  L,  Walter  and  Holmes  Conrad^  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  February,  1879,  the  appellee,  Long,  and  others,  judg- 
ment  lien  creditors  of  Joseph  B.  Strayer,  filed  their  bill  in 
behalf  of  themselves,  and  all  other  lien  creditors  of  said 
Strayer  who  should  come  in  and  contribute  their  share  of 
the  costs  of  the  suit  against  said  Strayer  and  his  wife, 
seeking  to  subject  the  real  estate  of  the  said  Strayer  to 
their  liens,  and  to  set  aside  a  conveyance  made  by  him  to 
a  trustee,  of  a  part  of  his  real  estate  for  the  benefit  of  his 
said  wife  and  her  children.  And  the  said  circuit  court 
having  rendered  two  decrees,  one  on  the  eleventh  day  of 
January,  1881,  and  the  other  on  the  sixth  day  of  April  of 
the  same  year,  by  which  the  said  Strayer  and  wife  con- 
sidered themselves  aggrieved,  an  appeal  was  taken  to  this 
court,  and  at  the  September  term,  1883,  of  this  court  both 
of  said  decrees  were  reversed,  and  a  decree  rendered  here 
on  the  seventeenth  day  of  October,  1883,  which  was  ordered 
to  be  and  was  certified  down  to  the  said  circuit  court  of 
Shenandoah  county.  The  reasons  for  this  decree  were  stated 
in  writing  by  Judge  Hinton,  and  filed  and  preserved  with 
the  records  of  this  court,  and  no  further  notice  will  be 
taken  of  the  said  decrees  here. 

The  cause  coming  on  further  to  be  considered  in  the  said 
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circuit  court  of  Shenandoah  county,  the  said  decree  of  this 
court  of  October  17,  1883,  having  been  recorded  in  the  said 
court  in  this  cause,  a  reference  was  had  to  a  commissioner, 
accounts  taken  and  reported,  with  the  depositions  taken  in 
the  cause,  and  the  said  report  of  the  commissioner  having 
been  excepted  to  by  the  defendants  in  that  court,  the  ap- 
pellants here,  the  said  circuit  court  of  Shenandoah  county, 
on  the  fourth  day  of  September,  1885,  rendered  its  decree, 
overruling  the  exceptions  of  the  defendants — except  the 
fourth,  which  was  substantially  sustained — and  decreeing 
the  sale  of  all  the  lands  of  the  said  Strayer.  Whereupon 
the  appellants  applied  for  and  obtained  an  appeal  from 
one  of  the  judges  of  this  court. 

The  first  assignment  of  error  here,  now,  is  that  the  decree 
of  this  court,  rendered  October  17,  1883,  prescribing  the 
order  of  time  in  which  the  several  tracts  of  land  should 
be  sold,  has  been  disregarded.  It  was  decreed  in  this  court 
as  follows:  "The  court  is  of  opinion  that  if  the  said  deed 
of  settlement  shall  hereafter  be  held  to  be  invalid,  the 
land  thereby  conveyed,  and  known  as  the  'Strickler  Farm,' 
must,  to  the  extent  of  said  Joseph  B.  Strayer's  interest 
therein,  be  subjected  to  the  liens  of  the  judgment  creditors 
before  any  of  the  other  lands  of  the  defendants  can  be  sold 
for  that  purpose.''  The  circuit  court  of  Shenandoah  county, 
fti  the  decree  complained  of,  decreed  the  sale  of  all  the 
lands  of  the  defendant  in  the  decree  directing  the  said 
"Strickler  Farm"  to  be  sold,  after  directing  the  sale  of  all 
the  others,  thus  reversing  exactly  the  order  of  sale  as  pre- 
scribed by  this  court  in  its  decree  of  October  17,  1883.  It 
will  not  be  denied  that  the  circuit  court  of  Shenandoah 
is  bound  by  the  decree  of  this  court,  and  must  obey  it, 
whether  the  same  meet  with  its  approval  or  not,  and  entirely 
without  reference  to  the  question  whether  the  reasoning  of 
this  court  is  satisfactory  to  that  court  or  altogether  other- 
wise; and  we  reverse  the  decree  of  that  court  for  that 
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cause  alone,  without  again  entering  upon  any  argument 
concerning  it.  That  court  being  of  opinion  that  it  is  '^now 
manifest  from  the  papers  in  this  cause  that,  in  the  most 
favorable  aspect  in  which  the  interest  of  Joseph  B.  Strayer 
and  his  wife  can  be  regarded,  his  lands  will,  in  any  event, 
prove  far  inadequate  to  satisfy  the  undisputed  lien  debts 
ascertained  now  to  rest  upon  them,  and  that  ajv^t  regard 
for  the  interests  of  aU  parties  forbids  further  delay  in 
the  sale  of  the  lands/^  etc.,  can  form  no  justification  for 
the  decree  which  was  rendered  in  direct  opposition  to  the 
final  judgment  of  this  court  on  that  very  question ;  and, 
the  same  being  in  contravention  of  the  opinion  of  this 
court,  the  said  court  was  incompetent  to  have  such  an 
opinion  judicially,  or  to  enter  such  decree.  But  notwith- 
standing the  fact  that  the  cause  will  be  for  this  reason 
reversed  and  remanded,  as  the  cause  must  go  back  to  the 
lower  court  we  will  proceed  to  consider  the  other  assign- 
ment of  errors,  for  the  guidance  of  the  court  in  its  further 
progress. 

The  second  assignment  of  error  is  as  to  the  action  of  the 
court  in  overruling  the  second  exception  of  the  defendants 
to  the  commissioner's  report.  That  is,  that  no  trustee  was 
in  existence  when  the  accounts  were  taken  under  the  decree 
of  the  January  term,  1885,  and  no  trustee  when  the  decree 
was  rendered — the  trustee,  Rodes,  having  died.  The  cir- 
cuit court  overruled  this  exception,  upon  the  ground  that 
the  cause  had  been  revived  against  the  administrator  of 
said  Rodes,  trustee,  at  the  January  term,  1885,  who  had,  it 
is  contended,  all  the  rights,  powers,  and  duties  of  the  trustee 
himself.  Section  9,  chapter  174,  V.  C,  provides  that  the 
personal  representative  of  a  sole  or  surviving  trustee  shall 
execute  the  trust,  or  so  much  thereof  as  remained  unexe- 
cuted at  the  death  of  such  trustee  (whether  the  trust-sub- 
ject be  real  or  personal  estote),  unless  the  instrument 
creating  the  trust  otherwise  directs,  or  some  other  trustee 
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be  appointed  for  the  purpose  by  a  court  of  chancery  having 
jurisdiction  of  the  case.  And  the  eighth  section  of  the 
same  chapter  provides  that ''  in  a  suit  in  equity,  in  which 
it  appears  that  a  trustee  has  died,  although  the  heirs  of 
such  trustee  be  not  parties  to  the  suit,  yet  if  his  personal 
representative  and  the  other  persons  interested  be  parties^ 
the  court  may  appoint  another  trustee  in  the  place  of  him 
who  died,  to  act,"  etc.  There  are  cases  where  the  personal 
representative  of  the  trustee  may,  under  the  authority  of 
the  ninth  section  above  cited,  execute  the  trust;  but  in 
such  a  case  as  this,  involving  the  trusts  under  this  deed  of 
settlement,  it  was  the  duty  of  the  court  to  appoint  a  trustee 
under  the  provisions  of  the  eighth  section,  supra,  and  we 
think  the  court  erred  in  proceeding  with  the  suit  to  over- 
turn the  trust-deed  without  first  appointing  some  suitable 
person  to  act  as  trustee  under  this  deed,  and  to  place  every 
proper  safeguard  around  the  rights  of  the  married  woman 
and  her  iijfarU  children. 

The  next  assignment  of  error  is  that  the  court  overruled 
the  third  exception  to  the  commissioner's  report,  which 
was  upon  the  ground  that  the  guardian  ad  litem  was  not 
notified  of  the  taking  of  the  accounts.  Publication  having 
been  substituted  by  the  court  in  lieu  of  personal  service, 
the  names  of  the  infants  being  inserted  in  the  publication, 
the  guardian  ad  litem  not  being  named  therein,  nor  other- 
wise served  with  notice,  the  circuit  court  held  the  notice 
sufficient,  and  that  no  service  on  the  guardian  ad  litem  was 
necessary.  The  appointment  of  guardians  ad  litem,  says 
Mr.  Coke,  is  incident  to  every  court.  By  the  provisions  of 
our  law  the  courts  of  equity  are  empowered  to  appoint 
guardians  ad  litem,  whether  the  infant  has  been  served 
with  notice  or  not,  and  to  compel  the  person  so  appointed 
to  act.  But  he  is  not  liable  to  costs,  and  is  to  be  allowed 
all  reasonable  charges,  to  be  paid  by  the  party  at  whose 
motion  he  was  appointed,  and  to  be  taxed  in  the  bill  of 


720  Strayer  and  Wife  v.  Lonc  and  als. 

Opinion. 

costs.  His  daty  is  to  manage  the  interests  of  the  infant 
in  that  snit  in  which  he  is  appointed.  Such  guardian  ad 
litem  should  not  be  appointed  until  the  infant  is  brought 
before  the  court  by  some  of  the  modes  prescribed  by  law ; 
but  when  he  is  appointed  in  a  pending  suit,  he  is  required  by 
express  statute  (section  5,  chapter  124,  Y.  C),  in  some  cases, 
to  be  present  at  the  taking  of  depositions,  or  that  the  in- 
terrogatories shall  be  agreed  to  by  him,  else  the  depositions 
shall  not  be  read  against  the  infant ;  and  in  every  suit  7ie 
must  have  notice  of  the  several  steps  by  which  the  rights 
and  interests  of  the  infant  may  be  affected,  as  he  cannot 
discharge  his  duty  of  protecting  the  interests  of  the  infant 
if  the  proceedings  are  had  without  his  knowledge,  and  he 
is  debarred  from  attending.  Under  some  of  the  decisions 
he  cannot  waive  the  service  of  process.  Jiobbins  v.  Hob- 
hinSy  2  Ind.  74.  It  has  been  often  held  in  this  court  that 
it  is  error  to  decree  a  sale  of  the  infant's  real  estate 
without  the  appointment  of  a  guardian  ad  litem  ;  and  the 
appointment  of  said  guardian  ad  litem,  to  protect  the 
interests  of  an  infant,  would  be  a  vain  thing  if  the  subse- 
quent proceedings  should  be  had  without  notice  to  him. 
It  follows  that  the  circuit  court  erred  in  overruling  this 
exception. 

The  fifth  exception,  and  the  next  question  to  be  con- 
sidered, is  as  to  the  proper  charges  to  be  made  against 
Allen  and  Newman,  respectively,  the  purchasers,  under  the 
decree  appealed  from  in  the  first  appeal,  of  the  two  tracts 
of  land  then  directed  to  be  sold  for  the  use  and  occupation 
of  the  said  lands.  After  an  appeal  had  been  allowed  in 
this  court  to  the  decree  ordering  the  sale  of  these  two 
tracts  of  land  the  commi«sioners  appointed  by  the  court 
proceeded  to  sell  these  lands  and  Allen  and  Newman  be- 
came the  purchasers,  but  the  sale  was  never  confiri^ed  by 
the  court,  and  the  decree  directing  the  sale  of  these  lands 
was  afterwards  annulled  by  the  decree  of  this  court.    They, 
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however,  continued  to  hold  possession  of  these  tracts  of 
land  and  to  farm  them,  taking  to  themselves  the  profits 
therefrom.  These  persons,  having  no  claim  whatever  to  the 
possession  or  use  of  these  lands,  were  treated  by  the  court  as 
receivers,  and  allowed,  as  against  the  profits  of  the  farms, 
the  commissions  paid  in  cash  under  this  void  sale:  for  fer- 
tilizers, seed,  labor,  fencing;  large  sums  for  superintendence 
and  management  of  the  lands— which  in  one  case  brought 
the  farm  in  debt,  and  in  the  other  left  only  a  small  balance 
of  a  few  dollars  for  the  several  years'  enjoyment  of  what 
appears  to  be  valuable  and  productive  farms.  This  is 
plainly  erroneous.  The  court  was  the  vendor,  and  the 
court  never  confirmed  the  sale.  There  was  no  sale.  The 
supposed  purchase  was  a  mere  oflPer  to  buy — a  mere  bid  to 
the  court  never  accepted— and  the  purchasers,  so-called, 
had  no  right  whatever  to  the  possession  of  the  lands ;  and 
having  wrongfully  taken  and  held  the  same  and  taken  the' 
profits  to  themselves,  they  must  be  held  responsible  and 
chargeable  with  a  fair  rental  for  the  said  lands,  and  must 
themselves  bear  the  expenses  they  Incurred  in  their  own 
enterprise,  and  upon  no  just  principle  can  be  paid  a  large 
salary  for  attending  to  their  own  business.  Far  less  can 
they  be  allowed  a  credit  for  cash  paid  by  them  in  commis- 
sions to  their  supposed  vendors,  which  they  paid  in  their 
own  wrong ;  and  the  said  circuit  court  erred  in  overruling 
this  exception. 

The  sixth  exception  is  as  to  the  failure  of  the  commis- 
sioner to  settle  an  account  of  the  transactions  of  the  re- . 
ceivers,  Kagey  and  Miller,  for  the  time  they  held  posses- 
sion of  the  lands  of  the  defends^nt.  These  settlements 
should  be  completed  for  the  full  time  that  the  receivers 
had  possession  of  this  real  estate,  and  it  was  error  to  decree 
a  sale  of  defendant's  lands  to  pay  debts  before  this  amount 
had  heen/idly  ascertained  and  credited  on  the  debts. 

The  seventh  exception  is  as  to  the  failure  of  the  com- 
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missioner  to  credit  the  money  realized  by  the  levy  of  an 
execution  upon  the  personal  property  of  the  defendant 
upon  the  judgment  of  Sulen  &  Payne.  It  is  plainly 
erroneous  to  decree  a  sale  of  this  real  estate  until  the 
amount  of  the  debts  has  been  ascertained,  and  this  can 
only  be  done  after  all  proper  payments  have  been  credited. 

The  next  assignment  of  error  is  as  to  the  allowance  of 
ten  per  centum  interest  on  the  Long  debt.  The  contract  is 
for  ten  per  centum  per  annum,  which  was  a  legal  rate  of 
interest  in  this  State  at  that  time,  if  expressly  contracted 
for.  But  it  is  argued  that  in  this  case  the  court  should 
reduce  the  rate  of  interest  to  six  per  centum  from  the 
time  when  the  lands  of  the  defendant  were  taken  out  of 
his  control  and  put  in  the  hands  of  a  receiver  of  the  court, 
thus  depriving  him  of  the  means  of  paying  the  debt.  But 
the  theory  of  the  law  is  that  he  is  entitled  to  have  the 
proceeds  of  these  lands,  at  their  utmost,  applied  for  his 
benefit  to  the  credit  of  these  debts,  and  they  cannot  be 
said  to  have  been  taken  from  him  in  any  other  sense.  The 
defendant  is  entitled  to  hold  the  receivers  to  a  strict  ac- 
countability for  the  value  of  his  lands  while  in  their  con- 
trol, and  to  have  the  annual  value  of  the  same  applied  to 
the  debts  contracted  by  him  ;  and  this  will  be  done.  But 
he  is  bound  by  his  contract  as  he  made  it,  the  same  not 
appearing  to  be  unlawful,  nor  otherwise  invalid.  The 
courts  cannot  make  another  contract  for  the  parties.  This 
question  is  concluded  in  this  court  by  the  decision  in  Cecil 
and  Perry  v.  Hicks ,  29  Gratt.  1,  and  the  circuit  court  did 
not  err  in  so  deciding. 

As  to  the  validity  of  the  settlement  upon  Mrs.  Strayer, 
the  court  will  not  consider  that  question  at  this  time. 
Whether  it  is  excessive  or  not  cannot  be  determined  with 
any  degree  of  accuracy  in  the  present  state  of  the  accounts. 
The  errors  are  so  numerous  and  so  considerable  in  amount 
that  the  case  will  be  remanded  to  the  circuit  court  of 
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Shenandoah  county  to  retake  these  accounts  in  accordance 
with  the  views  we  have  expressed,  and  when  this  has  been 
done,  and  the  proper  credits  applied  to  the  debts,  the  court 
must  determine  this  question  upon  a  due  consideration  of 
the  changed  face  of  the  accounts. 

The  court  is  therefore  of  opinion  to  reverse  the  decree 
complained  of  and  to  remand  the  cause  to  the  said  circuit 
court  of  Shenandoah  county  for  further  proceedings  in 
accordance  with  the  foregoing  views. 

Decree  reversed. 
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Stokes  and  als.  v.  Van  Wyck  and  als. 

September  23d,  18S7. 

1.  Wills — Construction — I^u/e — Tru^  inquiry, — In  interpreting  wills,  the 

intention  of  testator  must  be  sought  and  followed,  and  that  intention 
must  be  looked  for  in  the  will  itself.  Yet  the  true  inquiry'  is  not  what 
testator  meant  to  express,  but  what  the  words  used  by  him  do  express. 
Burks  V.  Lee,  76  Va.  389. 

2.  Idem — Rule  in  Shelley^ s  case— Limitation  over  to  testator's  heirs — /  W/- 

ing  estates. — Where  testator,  dying  in  1834,  limited  to  his  daughter, 
Mrs.  W,,  an  estate  for  life,  with  remainder  to  her  issue  in  fee,  and  in 
default  of  issue,  with  limitation  over  to  his  own  heirs — 
Held: 

Under  the  law  then  in  force  (I  Rev.  Code  1819,  p.  369,  \  25),  Mrs.  W. 
took  an  estate-tail  that  by  the  statute  was  converted  into  a  fee- 
simple,  but  the  fee  was  determinable  by  her  death  without  issue 
then  living;  with  a  limitation  over  to  the  person  who  was  testa- 
tor's heir  at  the  time  of  his  death — the  rule  of  law  applying  which 
favors  the  vesting  of  estates  as  soon  as  possible.  Cooper  v .  Hep- 
burn, 15  Gratt.  658. 

3.  ln^^—Heir^ Heirs, — ^The  word  **heir'*  is  nomen  collectivum,  and  em- 

braces all  legally  entitled  to  partake  of  the  inheritance,  and  is  inter- 
changeable with  the  plural  term  *' heirs,"  and  vice  versa. 

4.  Idem — Case  at  bar, — B.,  dying  in  1834,  by  his  will  limited  an  estate  in 

fee  to  his  daughter,  Mrs.  W.,  for  her  life,  with  remainder  to  her  issue 
in  fee,  and  in  default  of  issue,  to  his  own  heirs.  At  the  time  of  testa- 
tor's death  Mrs.  W.  was  his  sole  heir.  In  1867  she  sold  and  conveyed 
thfe  estate.  In  1884  she  died  without  ever  having  had  issue.  In  eject- 
ment by  S.  and  others,  who  were  testator's  heirs  living  at  Mrs.  W.'s 
death,  against  her  grantees,  to  recover  the  estate — 
Held: 

Mrs.  W.'s  grantees  acquired  perfect  title  by  her  conveyance. 

Argued  at  Richmond.    Decided  at  Staunton. 
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Error  to  judgment  of  circuit  court  of  city  of  Norfolk, 
rendered  May  29th,  1885,  in  an  action  of  ejectment  in 
which  Mary  Stokes  and  others  were  plaintiflPs,  and  H.  D. 
Van  Wyck  and  others  were  defendants.  Verdict  and  judg- 
ment being  for  the  defendants,  the  plaintiflPs  obtained  a 
writ  of  error  and  supersedeas  from  one  of  the  judges  of 
this  court.    Opinion  states  the  case. 

Burroughs  &  Bro.  and  Starke  &  Martin^  for  the  appel- 
lants. 

Walke  &  Old  and  Whitehurst  &  Hughes^  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  case  presented  by  the  record  is  this :  William  Boush 
died  testate  in  1834,  leaving  one  child,  Elizabeth  Jacomine, 
wife  of  David  M.  Walke.  His  will  was  dated  June  3,  1830, 
and  was  probated  in  February,  1834.  Its  construction  is 
involved  in  this  case.  The  sixth  clause  thereof — the  one 
in  question — is  as  follows : 

"  6th  Item.  I  give  and  bequeath  to  my  daughter,  Eliza- 
beth Jacomine  Walke,  and  her  husband,  David  M.  Walke, 
during  their  joint  lives,  and  to  the  survivor  of  them 
during  the  life  of  such  survivor,  the  land  and  plantation 
whereon  I  now  live  in  the  county  of  Princess  Anne ;  and  if 
my  said  daughter  should  die  leaving  issue,  at  her  death  I 
do  give  and  bequeath  the  said  land  and  plantation,  after 
the  termination  of  the  life  estates  aforesaid,  to  such  issue 
and  to  liis,  her  or  their  heirs  forever;  but  if  my  said 
daughter  should  die  without  leaving  such  issue,  then  my 
will  and  desire  is,  that  after  the  death  of  my  son-in-law, 
David  M.  Walke,  that  the  said  land  and  plantation  should 
pass  and  descend  to  my  heirs,  according  to  the  laws  of 
descent  in  Virginia,  and  their  heirs  forever." 
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At  the  testator's  death,  his  said  daughter,  Elizabeth  Ja- 
comine  Walke,  was  his  sole  heir  at-law.  Her  husband  died 
in  1854.  She  died  in  1884  without  having  had  and  without 
leaving  issue. 

The  testator  had  only  one  brother,  Caleb  Boush,  and 
only  one  sister,  Elizabeth  J.  Boush.  The  plaintiffs  are  the 
descendants  of  this  brother  and  sister,  and  are  the  heirs- 
atlaw  of  said  William  Boush  living  at  the  death  of  his 
said  daughter  in  1884.  In  1857,  Mrs.  Walke  sold  and  con- 
veyed the  said  land  and  plantation  to  Francis  Mollony. 
His  executor,  in  1860,  sold  and  conveyed  it  to  Peter  C. 
Tompkins,  who,  in  1869,  sold  and  conveyed  the  same  to 
George  P.  Gordon.  The  latter  died  in  1879,  intestate, 
leaving  a  daughter,  Mary  Gordon,  as  his  sole  heir,  and  his 
widow,  Louisa  M.  Gordon,  who  afterwards  intermarried 
with  H.  D.  Van  Wyck,  and  is  now  his  wife. 

In  March,  1885,  the  plaintiffs,  who  are  the  descendants 
of  Caleb  Boush  and  Elizabeth  Boush,  the  brother  and 
sister  of  the  testator,  William  Boush,  brought  their  action 
of  ejectment  against  said  Van  Wyck  and  wife,  to  recover 
said  land  and  plantation  in  the  said  sixth  clause  of  the 
testator's  will  mentioned.  The  defendants  pleaded  "  not 
guilty,"  and  issue  was  joined  thereon. 

During  the  trial  the  plaintiffs  asked  for  the  following 
instruction,  which  the  court  refused  to  give : 

"  If  the  jury  believe  from  the  evidence  that  the  tract  of 
land  in  the  declaration  described  was  devised  by  William 
Boush  to  his  daughter,  Eliz.  J.  S.  Walke ;  that  she  died  in 

the  month  of  ,  1884,  without  issue ;  that  her  husband, 

David  M.  Walke,  pre  deceased  her;  that  the  said  tract  of 
land  was  sold  by  David  M.  Walke  and  Eliz.  J.  S.,  his  wife, 
to  Francis  Mollony;  by  M.  F.  Mollony,  the  executor  of 
Francis  Mollony,  to  Peter  C.  Tompkins;  by  Louisa  A. 
Tompkins,  executrix  of  Peter  C.  Tompkins,  to  George  P. 
Gordon;  that  the  defendants  are  the  widow  and  heirs-at- 
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law  of  said  Gordon,  and  that  the  plaintiffs  are  the  heirs- 
at-law  of  the  said  William  Boush  living  at  the  death  of 
liis  daughter,  Eliz.  J.  S.  Walke,  then  they  should  find  for 
the  plaintiffs." 

On  the  other  hand,  on  the  motion  of  the  defendants,  the 
court  gave  to  the  jury  the  following  instructions,  which 
first  recited  the  said  sixth  clause  of  the  testator's  will  as 
given  above;  and,  secondly,  recited  the  ninth  clause  of 
said  will,  which  is  as  follows :  "  Item  9.  I  give  and  be 
queath  to  my  said  daughter,  Elizabeth  Jacomine  Walke, 
all  the  rest  and  residue  of  my  lands  and  real  estate  during 
lier  natural  life,  and  if  she  should  leave  issue  at  her  death, 
then  to  such  issue  and  their  heirs  forever.  But  if  she 
should  die  without  such  issue,  then  the  said  lands  to  pass 
and  descend  to  my  heirs,  according  to  the  laws  of  descent 
in  Virginia,  and  to  their  heirs  forever";  and  proceeds  thus : 
^^  The  court  instructs  the  jury  that  the  ultimate  devise,  un- 
der the  foregoing  clauses  of  the  will  of  William  Boush,  to 
the  heirs  of  William  Boush,  according  to  the  laws  of 
descent  in  Virginia,  and  their  heirs  forever,  refers  to  such 
person  or  persons  as  were  the  heirs  of  William  Boush  at 
the  time  of  his  death,  and  not  to  such  persons  as  were  the 
heirs  of  William  Boush  at  the  death  of  his  daughter,  Eliz- 
abeth J.  Walke,  and  if  the  jury  believe  from  the  evidence 
that  Elizabeth  J,  Walke  was  the  only  child  and  heir  of 
William  Boush  at  the  time  of  his  death,  then  they  must 
find  for  the  defendants." 

To  the  refusal  of  the  court  to  give  the  instruction  asked 
for  by  them,  and  to  the  giving  of  the  instruction  asked  for 
by  the  defendants,  the  plaintiffs  excepted.  The  jury  found 
for  the  defendants,  and  the  plaintiffs  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial,  on  the  ground 
of  misdirection  and  that  the  verdict  was  contrary  to  the 
evidence;  but  the  court  overruled  the  motion  and  gave 
judgment  according  to  the  finding  of  the  jury,  and  the 
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plaintiffs  again  excepted.  To  this  judgment  a  writ  of  error 
was  awarded  tlie  plaintiffs. 

The  sole  question  for  determination  is,  did  the  limita- 
tion over  to  "  the  heirs  of  William  Boush,  according  to  the 
laws  of  descent  in  Virginia,  and  their  heirs  forever,"  refer 
to  those  who  were  his  heirs  at  the  time  of  his  death,  or  to 
those  who  might  be  his  heirs  at  the  time  of  his  daughter's 
death  ? 

The  circuit  court,  by  its  instruction  given  at  the  instance 
of  the  defendants  below,  the  defendants  in  error  here, 
ruled  that  the  limitation  referred  to  those  who  were  Wil- 
liam Boush's  heirs  at  the  time  of  his  death;  and  that 
ruling  is  assigned  as  error  for  which  the  judgment  com- 
plained of  should  be  reversed.  And,  for  the  plaintiffs  in 
error,  counsel  ably  and  learnedly  contend  that,  under  the 
true  construction  of  the  said  sixth  clause  of  the  testator's 
will,  the  limitation  over  refers  to  those  who  should  be  the 
heirs  of  William  Boush  at  the  death  of  his  daughter,  the 
said  Elizabeth  Jacomine  Walke. 

The  effect  of  the  rulings  of  the  circuit  court  in  refusing 
the  instruction  asked  for  by  the  plaintiffs,  and  in  giving 
the  instruction  asked  for  by  the  defendants,  was  neces- 
sarily that  the  defendants  were  the  true  owners  of  the 
land  in  controversy,  they  being  the  alienees  of  Mrs.  Walke, 
who  was  the  sole  heir-at-law  of  William  Boush  at  the 
time  of  his  death.  Whilst,  for  the  converse  reason,  the 
plaintiffs  in  error  insist  that  they,  and  not  the  alienees  of 
Mrs.  Walker,  are  the  true  owners  of  said  tract  of  land.  To 
determine  whether  the  one  or  the  other  of  these  conten- 
tions is  the  true  one  depends  upon  the  proper  interpreta- 
tion of  the  testator's  will;  or,  to  state  it  differently, 
whether  the  trial  court  erred  in  refusing  the  instruction 
asked  for  by  the  plaintiffs,  and  in  giving  that  asked  for  by 
the  defendants. 

The  question,  then,  is  resolved  into  another — substan- 
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tially  the  same,  though  pi*eseuted  in  a  different  form — 
namely:  What  estate  did  Mrs.  Walke  take  under  said  sixth 
clause?  The  answer  to  this  question  necessarily  depends 
upon  the  testator ial  intention  to  be  gathered  from  the  will 
itself,  and  nothing  else,  if  that  instrument  is  intelligible,, 
and  not  obnoxious  to  any  recognized  principle  of  law. 

In  construing  wills,  it  is  universally  admitted  that  the 
intention  of  the  testator  must  be  sought  after  as  the  "pole- 
star,"  and,  when  found,  must  be  followed  as  the  "sovereign 
guide,"  and  that  the  intention  must  be  looked  for  and 
found  in  the  will  itself.  But  it  must  be  borne  in  mind, 
however,  that  the  true  inquiry  is  not  what  the  testator 
meant  to  express,  but  what  the  words  used  by  him  do 
eiqpress.  Buries  v.  Lee,  76  Va.  389.  And  it  must  also  be 
remembered  that  though  the  testator's  intention,  when, 
ascertained,  is  implicitly  obeyed,  however  informal  the 
language  in  which  it  is  conveyed,  yet  the  courts,  in  con- 
struing that  language,  always  resort  to  certain  established 
rules— rules  deeply  imbedded  in  the  law — by  which  par- 
ticular words  and  expressions,  standing  unexplained,  have 
acquired  a  definite  legal  signification  which  does  not 
always  comport  with  their  popular  acceptation.  3  Jarman 
on  Wills,  669-70,  top.  And  Lord  Coke  says:  " In  such  cases 
I  have  learned  this  good  rule,  always  to  judge  as  near  as 
may  be  according  to  the  rules  of  law." 

The  sixth  clause  of  the  will  limits  to  Mrs.  Walke  an 
estate  for  life,  with  remainder  to  her  issue  in  fee,  and  in 
default  of  issue,  to  the  testator's  heirs.  The  legal  effect 
of  these  limitations  must,  of  course,  be  viewed  in  the  light 
of  the  law  as  it  stood  at  the  time  of  the  testator's  death — 
that  is,  in  February,  1834.  At  that  time  the  famous  rule 
in  Shelley^s  case  prevailed,  and  then,  as  now,  the  statute 
(1  Rev.  Code  1819,  p.  369,  §  25)  was  in  force,  which  converts 
estates-tail  into  fees-simple;  and  that  rule  is  "that  where 
the  ancestor  takes  an  estate  of  freehold,  with  a  remainder- 
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in  the  same  instrument,  either  mediate  or  immediate,  to 
his  heirs  or  the  heirs  of  his  body,  the  word  'heirs^  is  a 
word  of  limitation  of  the  estate,  and  not  of  purchase." 
Under  that  rule,  it  is  obvious  that  Mrs.  Walke  took  an 
estate-tail^  and  that,  by  force  of  the  statute  above  referred 
to,  the  estate-tail  was  converted  and  enlarged  into  a  fee- 
simple  estate.  But  that  fee-simple  estate  was  determinable 
by  her  death  without  issue  then  lioingy  with  a  limitation 
over,  in  that  case,  to  the  heirs  of  the  testator,  William 
Boush. 

The  question  again  recurs,  What  heirs  of  William  Boush? 
The  heirs  living  at  his  death,  in  1834,  or  the  heirs  living  at 
Mrs.  Walke's  death,  in  1884?  She  was  the  only  child  and 
heir  living  at  the  date  of  the  testator's  will,  and  at  his 
death.  She  was  to  him  the  nearest  and  dearest,  and 
was  unquestionably  the  chief  object  of  his  affection  and 
bounty.  The  testator,  therefore,  limited  the  estate,  first, 
to  her  and  her  husband  for  life,  and  to  the  survivor  for 
life;  and,  secondly,  to  her  issue.  But  if  she  had  no  issue, 
then  it  would  seem  that  he  naturally  would,  lastly,  prefer 
her — his  only  child  and  right  heir — to  others  not  so  near 
in  blood  and  affection,  and  give  the  estate  to  her  abso- 
lutely, without  limitation  or  restriction,  to  do  with  as  she 
pleased.  Such  would  be  the  natural  conclusion,  in  the 
absence  of  anything  in  the  will  to  the  contrary,  if  we  were 
driven  to  the  ties  of  blood  as  they  are  known  in  the  com- 
mon experience  of  men,  and  were  not  confined  to  the  will 
itself,  to  be  read  and  interpreted  in  the  light  of  well- 
settled  legal  principles.  There  is  nothing  in  the  language 
used  by  the  testator  inconsistent  with  this  natural  inclina- 
tion of  a  father  to  send  his  property  along  with  his  affection 
for  his  daughter  and  only  child.  Not  evon  once  in  his  will 
did  the  testator  allude  to  his  brother  and  sister,  or  to  their 
descendants.  Why,  then,  should  he  be  supposed  to  have 
intended  the  property  ultimately  for  them,  in  the  event 
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his  daughter  should  die  without  issue,  when  he  failed  to 
say  so,  and  when  they  are  not  referred  to  in  the  will? 
There  is  no  expression  employed  in  the  will  that  indicates 
In  the  least  degree  any  purpose  to  designate  as  the  class 
of  persons  who  should  take  the  estate  at  the  death  of  the 
testator's  daughter,  without  issue,  those  who  wofdd  be 
his  heirs-at-law  at  his  death.  He  says:  "But  if  my  said 
-daughter  should  die  without  leaving  such  issue,  then  my 
will  and  desire  is  that  after  the  death  of  my  son-in  law, 
David  M.  Walke,  that  the  land  and  plantation  should  pass 
and  descend  to  my  heirs  according  to  the  laws  of  descent 
in  Virginia."  Here  there  are  no  words  pointing  to  his 
his  heirs  at  a  future  period.  The  word  ^Hhen  "  is  not  here 
used  as  an  adverb  of  time.  If  evidently  means  "in  that 
event" — that  is,  in  the  event  his  daughter  died  without 
issue.    3  Jarman,  683. 

There  is  nothing  favorable  to  the  plaintiffs  in  error  in 
the  testator's  use  of  the  plural  word  "Ae/r^,"  nor  can  its 
use  exclude  the  idea  that  the  testatorial  intent  was  to  limit 
the  estate  to  the  daughter,  who  was  the  sole  ^^heirJ'^ 

The  word  ^heir"  is  nomen  collectimtm^  embraces  all 
legally  entitled  to  partake  of  the  inheritance,  and  is  inter- 
changeable with  the  plural  term  "  heirs."  The  term  "  heirs  " 
means  "next  of  kin,"  according  to  our  statute  of  descents. 
Where  there  is  a  gift  to  the  heir  (in  the  singular),  and  there 
is  a  plurality  of  persons  conjointly  answering  to  the  de- 
scription "  heir,"  all  were  held  to  be  entitled.  2  Lord  Ray-  ' 
mond,  829.  The  converse  is  also  true.  Where  testator, 
after  making  several  contingent  dispositions  of  personal 
property,  gave  the  ultimate  interest  to  his  own  right  heirs 
(in  the  plural),  it  was  held  that  the  testator's  heir  was 
entitled,  and  not  his  executor.  Pleydell  v.  Pleydell,  1  P. 
Wms.  748. 

The  will  here  under  consideration  was  executed  in  1830. 
It  was  ambulatory  until  the  testator's  death,  which  occurred 
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in  1834.  He  might  well  have  thought  it  within  the  range^ 
at  least,  of  possibility,  that  by  the  time  the  will  was  con- 
summated by  his  death,  his  next  of  kin,  according  to  the^ 
laws  of  descent,  might  be  plural  instead  of  singular,  and 
he  might  appropriately  use  the  word  "heirs"  to  meet  that 
contingency.  But  however  this  may  have  been,  there  is,  as 
we  have  seen,  nothing  in  the  word  "heirs"  which  is  inter- 
changeable with  the  singular  term  "heir"  which  in  the 
least  tends  to  uphold  the  claim  of  the  plaintiffs  in  error. 
Indeed,  it  would  be  a  bold  stretch  of  judicial  authority  to 
exclude  the  sole  right  heir  upon  any  such  flimsy  pretext. 

But  if  the  language  of  the  limitation— "to  my  heirs" — 
could  be  considered,  as  used,  ambiguous,  and  it  were  a 
matter  of  doubt  whether  these  words  refer  to  the  testator'a 
death  or  to  the  death  of  Mrs.  Walke,  then  the  difficulty 
would  at  once  be  overcome  by  reverting  to  the  rule  of  law 
which  favors  the  vesting  of  estates  at  the  earliest  period 
possible.  That  rule,  applied  to  the  clause  of  the  testator's 
will  under  consideration,  undoubtedly  gives  Mrs.  Walke  a 
fee-simple  estate  determinable  upon  her  death  with  issue 
living. 

In  Cooper  V.  Hepburn,  15  Gratt.  558,  Daniel,  J.,  deliver- 
ing the  opinion  of  this  court,  said:  "The  law  leans  in  favor 
of  the  vesting  of  estates ;  and  if,  therefore,  the  meaning  of 
the  testator  was  doubtful,  we  should,  instead  of  seeking 
for  a  construction  that  would  postpone  the  vesting  of  the 
•estate,  and  impart  to  the  remainder  an  additional  feature 
of  contingency,  incline  rather  to  that  construction  which 
would  regard  the  remainder  as  vesting  on  the  happening 
of  the  earliest  contingency."  See  also  2  Jarman  406,  and 
cases  cited.  And  on  page  616  of  same  volume,  that  author 
says:  "An  immediate  devise  to  the  testator's  own  heir 
vests,  of  course,  at  his  death,  and  the  interposition  of  a 
previous  limited  estate  to  a  third  person  does  not  alter  the 
case.    Thus,  in  Doe  d,  Pilherton  v.  Spratt,  where  a  testator 


Stokes  and  als.  v.  Van  Wyck  and  als.  733 

Opinion. 

devised  to  his  son  A.,  and  M.,  Lis  wife,  and  B.  and  N.,  his 
wife,  or  the  survivor  of  them,  for  their  lives,  with  remain- 
der to  the  male  heir  of  the  testator,  the  remainder  was  held 
to  vest  at  testator's  death  in  C,  who  was  his  male  heir  at 
that  time." 

In  Doe  d.  Chalmondely  v.  Maxey^  12  East.  589,  devise  to 
<5ertain  persons  for  life  (one  of  whom  was  testator's  heir 
at  law  at  his  death\  with  remainders  successively  to  their 
heirs  in  tail  male,  with  the  ultimate  remainder  to  the  tes- 
tator's, right  heirs,  held  :  That  this  ultimate  remainder  (or 
rather  reversion)  vested  in  the  heir  of  the  testator  at  his 
deaths  and  not  in  the  persons  who  would  have  been  his 
heirs  at  the  termination  of  the  intervening  limitations. 
See  also  Wrightson  v.  Macauly,  14  M.  &  W.  214,  231;  Boy- 
'dellY.  GoUghtlyy  14  Sim.  (37  Eng.  Chy.)  327,  345,  347,  where 
there  was  a  devise  to  trustees  in  trust  for  the  support  of 
testator's  son  John  for  his  life,  and  then  for  his  son  John's 
first  and  the  heirs  of  his  body,  and  then  successively  to 
several  other  persons  for  life,  with  remainder  in  turn  to 
the  sons  of  each,  successively  in  tail,  with  remainder  to 
testator's  own  right  heirs  forever.  Held:  John  having 
•died  without  issue,  and  the  intervening  limitations  having 
All  failed,  that  the  ultimate  trust  vested  on  the  testator^s 
death  in  his  son  John,  as  his  heir-at-law  at  his  death.  To 
the  same  effect  are  numerous  other  authorities,  which  need 
not  be  cited  here.  Redfield,  in  his  work  on  Wills,  after 
stating  the  rule  as  settled  by  these  authorities,  says :  "  So, 
the  law  in  England  is  now  regarded  as  fully  settled."  2 
Red.  (2d  ed.)  92  M.  104.  And  though  there  may  be  no 
decision  in  Virginia  on  the  precise  question  raised  in  this 
case,  yet  the  principle  has  frequently  been  recognized  and 
applied  in  analogous  cases  by  this  court.  See  Hansford 
V.  Elliott^  9  Leigh,  79 ;  Gatlett  v.  Marshall^  10  Leigh,  79 ; 
Martin  v.  Kirhy,  11  Gratt.  67;  Brent  v.  Washington^  18 
Gratt.  526 ;  and  Gorhin  v.  Mills,  19  Gratt.  472.    In  the  last 
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ca?e  this  court  said :  **  It  is  a  familiar  principle  that  the  law 
favors  the  vesting  of  estates ;  and  where  a  legacy  is  given 
which  is  not  to  be  enjoyed  in  possession  until  some  future 
period  or  event,  it  will,  where  no  special  intent  to  the 
contrary  is  manifested  in  the  will,  be  held  to  be  vested  in 
interest  on  the  death  of  the  testator,  rather  than  contingent 
upon  the  state  of  things  that  may  happen  to  exist  at  the 
period  of  payment  or  distribution."  See  also  Doe  v.  Con- 
sidine,  6  Wall.  U.  S.  R.  458. 

Against  the  overwhelming  weight  of  authorities,  thus 
settling  the  rule  in  England,  the  learned  counsel  for  the 
plaintiflPs  in  error  oppose  seven  or  eight  English  decisions. 
Of  these,  it  is  sufficient  to  say  that  in  most  of  them  the 
limitations  contain  words  denotive  of  an  intention  that 
the  estate  should  vest  at  a  period  subsequent  to  the  death 
of  the  testator.  Some  of  them  have  been  disapproved  by 
the  courts  in  later  cases.  Two  of  them  ^Boother  v.  VicarSy 
1  Collyer  6,  and  Godkin  v.  Murphy ^  2  Y.  &  Coll.  351— were 
referred  to  in  the  later  case  of  Bird  v.  Tucker,  8  Hare, 
301,  by  the  vice-chancellor  who  decided  them  as  unimpor- 
tant and  of  doubtful  correctness.  Of  two  others,  Jarman 
(vol.  2d,  p.  679)  says:  *'At  the  present  day  such  decisions 
as  Briden  v.  Howletty  2  M.  &  K.  90,  and  Butler  v.  BushneU, 
3  M.  &  K.  232,  would  probably  not  be  made."  Whilst  of 
Jones  V.  Colbeck,  8  Ves.  38,  it  was  remarked  by  Stuart,  V. 
C,  in  1  Sm.  &  Gif.  122,  "that  case  has  the  singular  prop- 
erty of  being  often  cited  as  authority,  always  considered 
as  open  to  objection,  and  never  followed." 

It  may  be  added,  that  if  it  be  true,  as  is  often  intimated, 
that  the  limitation  of  the  ultimate  interest  to  the  heirs  of 
the  testator  is,  in  the  event  of  the  failure  of  the  prior 
limitation,  tantamount  to  his  dying  intestate  as  to  that 
interest  (or  reversion),  then  that  interest  (or  reversion) 
would  have  passed  and  descended  unto  Mrs.  Walke  as  his 
only  heir,  and  have  vested,  in  interest,  in  her  immediately 
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upon  his  death.  But  be  that  as  it  mafy,  in  view  of  the  lan- 
guage of  the  sixth  clause  of  the  will,  construed  in  the  light 
of  the  rules  of  law  which  prevailed  in  Virginia  at  the 
death  of  the  testator,  William  Boush,  in  February,  1834, 
we  have  no  difficulty  in  arriving  at  the  conclusion  that  by 
the  limitation  in  the  will  Mrs.  Walke  took  a  fee-simple 
estate  in  the  said  land,  which  was  determinable  by  her 
leaving  issue  at  her  death,  and  which  became  absolute 
upon  her  death  without  issue.  Hence,  we  can  discover  no 
error  in  the  rulings  of  the  circuit  court  in  refusing  to  give 
the  instruction  asked  for  by  the  plaintiffs,  or  in  giving 
that  asked  for  by  the  defendants,  or  in  overruling  the 
motion  of  the  plaintiffs  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence,  and  award  a  new  trial. 
For  these  reasons,  the  judgment  complained  of  must  he 
affirmed,  with  costs  to  the  defendants  in  error. 

Judgment  affirmed. 
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Virginia  Fire  and  Marine  Inb.  Co.  v.  Wells,  Trustee. 

September  23d,  1887. 

Fire  Ins u rang F.~~SHpuiation — Statute  of  limitations, — Stipulation  in 
policy  limiting  the  period  within  which  suit  thereon  shall  be  brought 
to  a  period  shorter  than  the  period  prescribed  in  the  statute  of  limita- 
tions for  the  institution  thereof,  is  valid.  Va,  F,  and  M,  Ins,  Co.  v. 
Aiken,  82  Va.424. 

Argued  at  Richmond.    Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  Danville,  rendered 
January  27tli,  1886,  in  the  action  wherein  George  W.  Wells 
was  plaintiff,  and  the  Virginia  Fire  and  Marine  Insurance 
Company  was  defendant.  The  defendant  plead  specially 
that  by  a  stipulation  in  the  policy,  the  time  for  bringing  a 
suit  thereon  was  limited  to  six  months  next  after  the  loss, 
and  that  the  suit  had  not  been  brought  within  that  period. 
To  this  plea  the  plaintiff  demurred,  and  the  demurrer  was 
sustained.  Defendant  asked  that  the  verdict,  which  was 
for  the  plaintiff  for  $2,700,  be  set  aside  as  contrary  to  the 
law,  which  was  denied  by  the  court,  and  the  defendant 
excepted  and  obtained  a  writ  of  error  and  supersedeas. 
Opinion  states  the  case. 

W.  W.  &  B.  T.  Crump  and  B.  B.  Muvford,  for  the  plain- 
tiff in  error. 

W.  W.  Henry  and  A.  31.  Aiken,  tor  the  defendant  In  error. 
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Richardson,  J.,  delivered  the  opinion  of  tbe  coUrt. 

On  the  twenty-seventh  of  May,  1882,  Venable  and  Mar- 
tin, merchants  at  Cascade,  Va.,  obtained  a  policy  of  insur- 
ance on  their  stock  of  merchandise  for  one  year  from  the 
Virginia  Fire  and  Marine  Insurance  Company.  This  policy 
was  renewed  for  one  year  from  the  twenty-seventh  of  June, 

1883.  With  the  company's  approval,  Venable  and  Martin 
assigned  the  policy,  October  1st,  1883,  to  S.  L.  Martin  &  Co. 
The  latter,  on  the  twenty- first  of  March,  1884,  procured  an 
additional  policy  of  $2,000  on  said  stock  from  the  London 
and  Lancastershire  Company  to  cover  their  spring  stock 
for  sixty  days,  and  gave  notice  thereof  to  one  C.  W.  Vena- 
ble, agent  of  the  Va.  F.  &  M.  Ins.  Co.  This  fact  Venable 
communicated  by  letter  to  the  company.    On  June  24th, 

1884,  Venable  gave  S.  L.  Martin  &  Co.  his  receipt  as  agent 
of  this  company  for  ninety  dollars,  for  renewal  of  said 
policy  therein,  to  be  substituted  by  the  company's  receipt. 
On  the  next  day  the  property  was  destroyed  by  fire.  On 
investigation  it  was  ascertained  that,  besides  the  additional 
insurance  of  $2,000,  which  expired  May  22d,  1884,  8.  L. 
Martin  &  Co.  had  procured  from  the  said  English  company 
another  policy  on  the  said  stock,  which  was  on  it  at  the 
time  of  the  fire.  Of  the  last  policy,  it  is  not  pretended 
that  the  Va.  F.  &  M.  Ins.  Co.  had  any  information,  but  it 
was  claimed  to  have  been  a  renewal  of  the  first.  After  the 
fire  in  October,  1884,  the  assured  made  a  deed  of  assign- 
ment, including  their  claim  on  this  company,  to  G.  W. 
Wells,  as  trustee,  for  the  benefit  of  their  creditors.  Proof 
of  the  loss  had  been  forwarded  to  the  company  in  August, 
1884.  The  company  disclaimed  all  liability,  but,  with  a 
view  to  avoid  litigation,  offered  a  compromise,  which  was 
not  accepted.  And  on  the  sixth  of  February,  1885,  Wells, 
as  such  assignee,  instituted  against  the  company  an  action 
of  assumpsit,  under  section  44,  chapter  36,  Code  1873,  to  re- 
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cover  $3,000,  the  alleged  amount  of  the  loss  occasioned 
by  the  fire.  To  the  declaration  the  defendant  filed  a 
demurrer,  which  was  overruled.  It  filed  also  its  plea  of 
non-assumpsity  and  two  special  pleas  in  writing. 

The  policy  contained,  among  other  things,  a  certain 
stipulation  and  agreement  in  the  words  following,  namely: 
''That  no  suit  or  action  shall  be  maintained  in  any  court 
upon  this  policy,  unless  the  same  be  instituted  within  six 
months  next  succeeding  the  day  upon  which  the  loss  or 
damage  is  alleged  to  have  taken  place  " ;  and  the  declara- 
tion alleged  that  the  said  property  was  destroyed  by  fire 
on  the  twenty- fifth  day  of  June,  1884,  whereby  said  loss 
was  occasioned,  whilst  the  suit  was  brought  on  the  sixth 
day  of  February,  1885.  These  facts  were  set  forth  in  the 
defendant's  first  special  plea  in  bar  of  the  plaintiff's  action. 

The  policy  also  contained,  among  others,  a  stipulation 
and  agreement  in  the  words  following,  to- wit :  "And  the 
said  loss  or  damage  *  *  *  *  shall  be  paid  to  the  as- 
sured sixty  days  after  the  receipt  by  the  company  of  suffi- 
cient and  satisfactory  proof  of  loss,  as  required  by  the 
provisions  of  the  policy." 

The  plaintiff  demurred  to  the  defendant's  said  first  plea 
in  bar,  and  the  demurrer  was  sustained. 

The  defendant's  second  special  plea  in  writing  set  up 
that  S.  L.  Martin  &  Co.  had  taken  out  additional  policies 
of  insurance  upon  said  stock  without  the  consent  of  the 
company  thereto  endorsed  upon  the  original  policy,  iu 
violation  of  one  of  its  stipulations.  To  this  second  plea 
the  plaintiff  filed  his  special  replication  to  the  effect  that 
notice  of  said  additional  insurances  had  been  given  to  the 
company,  and  that  it  agreed  to  dispense  with  the  required 
endorsement  of  its  consent  on  the  policy,  and  afterwards 
renewed  the  policy  with  full  notice  that  such  insurances 
had  been  obtained.    Upon  this  replication  issue  was  joined. 

During  the  trial,  upon  the  plaintiff's  motion,  the  court 
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gave  to  the  jury  two  instructions,  to  which  the  defendant 
objected.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
$2,700,  with  interest  from  November  5th,  1884.  The  de- 
f  endant  moved  the  court  to  set  aside  this  verdict  as  being 
contrary  to  the  law  and  the  evidence,  but  the  court  over- 
ruled the  motion  and  entered  judgment  according  to  the 
finding  of  the  jury.  The  defendant  excepted  to  these 
rulings  of  the  court,  and  on  its  application  a  writ  of  error 
and  supersedeas  was  allowed  by  one  of  the  judges  of  this 
court. 

After  careful  examination  into  all  the  questions  pre- 
sented by  the  record,  we  are  of  opinion  that  only  one  of 
them  need  be  considered,  in  the  view  we  take  of  the  case. 
That  point  is  embraced  in  the  second  assignment  of  error. 
It  is  as  to  whether  or  not  the  trial  court  erred  in  sustaining 
the  plaintiff's  demurrer  to  the  defendant's  first  special  plea. 

As  already  shown,  that  plea  sets  out  that  the  policy 
stipulates  that  no  suit  or  action  shall  be  maintained  In  any 
court  upon  this  policy,  unless  the  same  be  instituted  within 
six  months  next  succeeding  the  day  upon  which  the  loss 
or  damage  is  alleged  to  have  taken  place ;  and  that  this 
action  was  not  instituted  within  six  months  next  succeed- 
ing the  day  upon  which  the  loss  or  damage  is  alleged  to 
have  taken  place;  but  that  the  fire  is  alleged  to  have  taken 
place  on  the  25th  of  June,  1884,  and  said  action  was  not 
instituted  until  the  sixth  of  February,  1885,  and  the  plea 
concluded  with  a  verification. 

Of  course  the  demurrer  admits  the  facts  averred  in  the 
plea,  and  only  denies  that  those  facts  constitute  a  legal 
defence  to  the  plaintiff's  demand.  The  demurrer  thus 
raises  the  question  as  to  the  validity  of  the  condition  re- 
lied on;  and  if  it  should  be  valid,  then  the  question  arises 
as  to  when  the  said  period  of  six  months  should  be  con- 
sidered as  commencing. 

The  learned  counsel  for  the  defendant  in  error  did  not  con- 
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tend  in  argument  that  a  period  of  limitation  less  than  that 
prescribed  by  statute  cannot  be  agreed  on  in  a  policy.  Nor 
could  the  contention  have  been  successfully  made;  for  the 
question  is  no  longer  an  open  one.  In  the  case  of  the  Va. 
F.  &  M.  Ins.  Co.  V.  Aiken,  82  Va.  424,  where  this  very  con- 
dition of  limitation  was  under  consideration,  and  where, 
though  the  main  question  was  as  to  the  effect  of  a  written 
agreement  between  insurer  and  the  insured  extending  the 
contract  limitation,  yet  it  was  necessary  to  pass  upon  the 
validity  of  the  limitation  in  question,  and  Lewis,  P.,  said: 
"  The  question  as  to  the  validity  of  a  condition  in  a  policy 
of  insurance,  that  suit  upon  the  policy  shall  not  be  brought 
unless  commenced  within  a  stipulated  time,  less  than  the 
period  prescribed  by  the  statute  of  limitations,  is  well 
settled.  Such  a  condition  was  sustained  by  the  supreme 
court  of  the  United  States  in  Riddlesherger  v.  Hartford 
Ins,  Co.,  7  Wall.  386 ;  and  to  the  same  effect  are  numerous 
decisions  of  State  courts  of  last  resort.  Wood  on  Fire  Ins., 
§  434,  and  cases  cited.'^ 

The  contention  of  counsel  for  the  defendant  in  error  is, 
that  the  period  of  limitation  does  not  commence  until  the 
right  of  action  under  the  stipulation  in  the  contract  of  in- 
surance has  accrued,  and  that  as  this  could  not  have  accrued 
before  the  twenty-fifth  of  August,  1884,  sixty  days  after 
the  fire,  and  the  suit  having  been  brought  on  the  sixth  of 
February,  1885,  less  than  six  months  thereafter,  the  action 
was  not  barred  by  the  -limitation  in  the  policy.  And  to 
sustain  this  insistance,  counsel  rely  upon  the  further  con- 
dition in  the  policy  which  postpones  the  loss  or  damages 
sustained  for  the  period  of  sixty  days  after  the  receipt  of 
proof  thereof. 

It  is  undeniable  that  a  policy  must  be  construed  in  refer- 
ence to  all  its  provisions,  like  any  other  contract.  And  it 
may  not  be  gainsaid  that  the  conditions  of  a  policy  should 
be  construed,  if  possible,  so  as  not  to  defeat  the  claim  of 
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the  assured,  which,  in  effecting  the  insurance,  it  was  his 
purpose  to  secure.  But  there  is  no  sounder  rule  of  con- 
struction than  that  <^when  the  terms  and  stipulations  in  a 
contract  are  plain  and  clear,  we  are  bound  to  adhere  to  the 
terms  as  the  only  authentic  expression  o|  the  intention  of 
the  parties."  None  would  be  rash  enough  to  claim  that 
there  is  any  obscurity  or  ambiguity  in  the  language  in 
which  is  expressed  the  prohibition  to  institute  an  action 
upon  this  policy  after  six  months  next  succeeding  the  time 
when  the  loss  is  alleged  to  have  taken  place.  The  position 
is,  that  the  sixty  days  during  which  the  company  is  enti- 
tled to  delay  the  payment  of  the  loss  incurred  by  the  fire 
should  be  eliminated  from  the  six  months.  Had  such 
been  the  intention  of  the  parties,  how  easy  it  would  have 
been  so  to  have  expressed  that  intention.  But  there  is 
nothing  in  the  policy,  which  is  clear  and  unambiguous  in 
all  its  terms,  to  indicate  any  such  intention. 

It  is  within  the  experience  of  all  men  who  have  investi- 
gated the  subject  that  insurances  ftre,  unfortunately,  but 
too  often  the  precursors  of  fires.  Hence,  the  sixty  days 
were  obviously  stipulated  for  by  the  company  for  its  own 
benefit,  convenience,  and  protection,  so  as  to  enable  it  to 
investigate  the  circumstances  attending  the  fire  by  which 
the  loss  is  alleged  to  have  occurred,  and  thereby  satis- 
factorily to  ascertain  its  liability  and  to  determine  upon 
its  course— whether,  if  there  be  no  foul  play,  to  rebuild  or 
replace  the  destroyed  property,  or  make  good  the  loss  in 
money,  and  possibly  to  provide  the  means  of  satisfying 
the  demand  of  the  insured,  if  it  be  honest,  or,  if  not,  to 
enable  it  to  resist  the  claim. 

The  privilege  of  postponing  for  sixty  days  the  payment 
of  the  loss  could  not  have  been  intended  merely  to  abridge 
the  period  of  limitation.  In  Va.  F.  &  M.  Ins.  Co.  v.  Aiken, 
supra,  it  was  not  contended  that  such  was  the  intention. 
No  such  defense  was  offered.    In  fact,  if  such  position  had 
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been  tenable,  there  was  no  necessity  for  controversy  as  to 
the  nice  question  of  a  few  days  on  which  that  case  turned — 
the  question  there  being  as  to  the  effect  of  the  agreed 
extension  of  this  very  limitation.  That  case  then  turned, 
to  some  extent,  at  least,  on  the  concessumy  as  it  were,  that 
the  period  that  barred  the  action  was  six  months  next  suc- 
ceeding the  occurrence  of  the' fire,  unless  the  provision  was 
waived  by  the  express  agreement  to  suspend  its  operation. 
Only  seven  days  remained  of  the  six  months  next  succeed- 
ing the  day  upon  which  the  loss  was  alleged  to  have  taken 
place.  In  this  state  of  affairs  it  was  agreed  that  said 
"provision  be  waived  for  thirty  days."  Then  the  question 
was  whether  or  not  the  thirty  days  were  to  be  exclusive 
or  inclusive  of  the  seven  days.  This  court  held  that  the 
provision  was,  by  the  express  agreement,  waived  for  thirty 
days  exclusive  of  the  seven  days,  and  this  barely  brought 
the  time  of  bringing  the  action  in  that  case  within  the 
provision  as  influenced  by  the  said  waiver.  Hence,  the 
obvious  bearing  of  thai;  decision  is  in  favor  of  the  position 
of  the  plaintiff  in  error  here,  that  the  period  of  limitation 
began  on  the  twenty-fifth  of  June,  1884,  the  day  upon 
which  the  loss  is  alleged  to  have  taken  place. 

The  cases  cited  as  authority  for  the  position  assumed  by 
the  counsel  for  the  defendant  in  error  are  not  appropriate 
to  this  case,  the  language  of  the  provisions  in  the  policies 
passed  upon  in  those  cases  being  different  from  the  lan- 
guage of  the  provisions  in  the  policy  here  under  conside- 
ration. Besides,  the  decisions  of  the  courts  of  several  of 
the  States  sustain  the  construction  contended  for  by  coun- 
sel for  the  plaintiff  in  error,  and  which  the  plain  language 
of  this  policy  obviously  demands. 

In  the  case  of  Johnson  v.  Humboldt  Fire  Ins.  Co ,  91  111. 
92,  the  supreme  court  of  that  State  decided  that  "  where  a 
policy  of  fire  insurance  provides  that  no  action  shall  be 
maintainable  thereon  until  an  award  fixing  the  amount  of 
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the  claim,  nor  unless  commenced  within  twelve  months 
next  after  the  loss  should  occur,  the  action  must  be  brought 
within  twelve  months  from  the  occurrence  of  the  fire,  and 
the  time  does  not  continue  until  twelve  months  after  the 
award."  In  Ohamhers  v.  Atlas  Ins.  Co.,  51  Conn.  15— a 
■case  in  which  a  fire  insurance  policy  provided  that  losses 
should  be  paid  in  sixty  days  from  receipt  of  proofs,  and 
that  no  suit  should  be  maintainable  unless  brought  within 
twelve  months  after  the  loss  occurred— held :  "The  twelve 
months  must  be  reckoned  from  the  day  of  the  fire."  See 
also  Tacker  v.  Ins.  Co.y  58  N.  H.  469. 

There  can,  then,  be  no  hesitation  in  holding  that  the 
court  below  erred  in  sustaining  the  demurrer  to  the  first 
special  plea  of  the  defendant  below,  the  plaintiff  in  error 
here,  and  holding  that  the  plaintiff's  action  was  not  barred 
when  brought.  For  this  error  the  judgment  must  be  re- 
versed and  annulled,  with  costs  to  the  plaintiff  in  error. 
And  as  this  ruling  necessarily  disposes  finally  of  this 
action,  a  judgment  will  be  entered  here  such  as  the  court 
below  should  have  entered. 

HiNTDN,  J.,  DISSENTED. 

Judgment  reversed. 
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Washington,  O.  &  W.  R.  R.  Co.  v.  Cazenove  and  als. 

September  29th,  1887. 

1.  Railroads — County  subscriptions — Indemnity. — Company  receives  of 

county  its  subscription  bonds  on  conditions,  to  perform  which  com- 
pany gives  bond,  secured  by  mortgage.     Conditions  being  broken,  the 
interest  coupons  held  by  purchaser  for  value  without  notice  remain 
unpaid. 
Held: 

Company  became  principal  debtor,  county  the  surety,  and  coupon- 
holder  entitled  to  be  substituted  to  the  benefit  of  the  mortgage. 

2.  Idem — Property— Sale — Purchaser— Validity  of  bonds, — Purchaser  of 

mortgaged  property  under  decree  for  sale,  subject  to  the  lien  of  the 
mortgage,  cannot  contest  the  validity  of  the  county  bonds  and  thus 
relieve  the  property  of  said  lien. 

8.  Idem— ^^^  judicata. — In  suit  whereto  county  issuing  the  bonds  and 
company  executing  the  mortgage  are  parties,  it  was  decreed  that  the 
bonds  were  valid  and  the  mortgage  the  first  lien,  and  the  decree  was,, 
on  appeal,  affirmed. 

Held  : 

Those  questions  are  res  judicata. 

4.  Idem — Case  at  bar. — In  such  suit  the  county,  by  its  cross-bill,  admits 

the  validity  of  certain  of  its  bonds,  but  asks  to  be  relieved  from  paying 
same  except  as  against  purchasers  for  value  without  notice,  because 
of  the  failure  of  the  conditions  of  their  issuance,  and  on  demurrer  the 
cross  bill  is  dismissed  for  want  of  equity ;  such  dismissal  is,  as  between 
the  same  parties,  res  judicata. 

5.  Idem — Case  at  bar^Ogden  v.  Brown. — Where  the  court  in  whose  cus- 

tody the  bonds  were  appointed  commissioners  to  audit  them  in  this 
suit,  and  they  were  so  audited  and  reported  in  their  names  — 
Held  : 

It  was  not  error  to  decree  sale  of  the  mortgaged  property  before 
ascertaining  the  ownership  of  the  bonds,  as  to  which  there  was 
no  controversy  ;  the  case  here  being  distinguishable  from  that  of 
Ogden  V.  Brown^  ante,  p.  670. 
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Appeal  from  decree  of  circuit  court  of  Clarke  county, 
rendered  October  6th,  1886,  in  the  cause  wherein  Harriet 
E.  Cazenove  and  others  are  complainants,  and  the  Wash- 
ington, Ohio  and  Western  Railroad  Company  and  othera 
are  defendants.  In  accordance  with  an  act  of  the  general 
assembly  of  Virginia  passed  for  the  purpose,  said  county 
voted  in  1855  and  perfected  its  subscription  of  ?100,000  to- 
the  capital  stock  of  the  Alexandria,  Loudoun  and  Hamp- 
shire Railroad  Company,  on  conditions  that  Berryville  be 
made  a  point  in  the  location  of  said  road,  and  that  the 
subscription,  as  well  as  the  State  subscription  consequent 
thereon,  be  expended  in  said  county.  To  aid  in  the  con- 
struction of  the  road  and  to  accommodate  the  company,, 
the  county  bonds,  made  negotiable  in  form,  were  delivered 
in  advance  to  the  company,  upon  its  executing  a  bond 
secured  by  a  first  mortgage  on  the  company's  property^ 
payable  to  the  county,  and  conditioned  that  the  company 
pay  six  per  centum  interest  per  annum  on  the  $100,000 
until  the  road  was  under  construction  in  the  county,  and 
indemnify  the  county  from  the  payment  of  any  part  of 
the  subscription  until  the  road  was  under  construction  as 
aforesaid.  After  the  execution  of  this  mortgage,  in  1858, 
the  A.,  L.  &  H.  Railroad  Company  lawfully  changed  its 
name  to  that  of  the  Washington  and  Ohio  Railroad  Com- 
pany. Afterwards,  under  a  decree  in  the  creditors'  suit  of 
Henry  Lewis  and  others  against  the  last  named  company 
in  the  circuit  court  of  the  city  of  Richmond,  the  property 
of  said  company  was  sold  to  the  Washington,  Ohio  and 
Western  Railroad  Company,  the  appellant  here,  subject  ta 
the  said  mortgage,  which  the  said  decree  recognized  as  the 
first  lien  on  the  property  so  sold,  and  adjudged  that  **  the 
principal  of  said  bonds  not  being  yet  due,  the  sale  to  be » 
made  by  this  decree  will  be  subject  to  the  lien  of  this  deed 
of  trust,  and  the  same  cannot  and  will  not  now  be  eii- 
forced."  The  conveyance  was  made  accordingly.  In  that 
Vol.  Lxxxiii— 94 


746  W.  O.  &  W.  R.  R.  Co.  v.  Cazenove. 

Statement. 

creditors'  suit  the  county  filed  its  cross-bill  in  1879,  ac- 
knowledging the  validity  of  the  said  bonds,  but  asking  to 
be  entirely  discharged  from  liability  for  the  same,  except 
so  far  as  they  had  passed  into  the  hands  of  bona  jide 
holders  for  value  without  notice  of  the  conditions  whereon 
they  were  issued,  and  then  so  far  only  as  the  property  of 
the  company  may  prove  insufficient  to  pay  them.  This 
relief  was  asked  for  on  the  ground  of  the  company's  laches 
and  delay  in  performing  its  contract,  and  its  insolvency 
rendering  its  performance  impossible.  The  company  filed 
its  answer  to  this  cross-bill,  maintaining  the  validity  of 
the  issuance  of  the  bonds  and  coupons,  and  insisting  that 
it  was  solvent  as  to  this  transaction  by  reason  of  said 
mortgage  constituting  the  first  lien  on  its  propeijty.  It 
also  demurred  to  the  cross-bill,  because  it  contained  no 
grounds  of  equity  for  the  relief  asked  for.  The  cross-bill 
was  dismissed  on  this  demurrer.  By  a  previous  decree  the 
court  had  recognized  the  binding  effect  of  the  bond  and 
mortgage.  When  the  decree  in  the  creditors'  suit  was 
rendered  for  the  sale,  the  W.  &  O.  Railroad  Company  had 
hypothecated  $33,600  and  retained  $1,000  of  the  county 
bonds.  By  virtue  of  its  purchase  under  the  decree  of  sale, 
the  W.,  O.  &  W.  Railroad  Company,  the  appellant  here, 
claimed  title  to  the  $34,600  in  the  county  bonds,  and  the 
court  decreed  that  the  bonds  did  belong  to  the  latter  com- 
pany upon  payment  of  the  debts  for  which  they  were 
hypothecated.  Since  the  appeal  of  this  case  this  court  has 
affirmed  that  decree,  and  ordered  that  the  commissioners 
holding  the  bonds  should  audit  and  prove  them,  and  hold 
them  for  whomsoever  might  be  entitled  to  them ;  and  the 
commissioners  presented  them  and  they  were  audited  in 
their  names.  Harriet  E.  Cazenove,  the  complainant  below, 
sued  in  behalf  of  herself  and  other  bondholders  for  default 
in  payment  of  the  interest-coupons,  claiming  that  they  are 
bona  jide  holders  thereof  for  value,  and  asking  to  be  sub- 
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stituted  to  the  rights  of  the  county  under  said  mortgage, 
and  that  the  lien  thereof  be  enforced.  Upon  the  hearing 
of  her  suit,  the  court  below  decreed  that  the  county  of 
Clarke  is  liable  for  the  payment  of  the  said  bonds  and  of 
the  interest  thereon,  payable  semi-annually  on  first  Janu- 
ary and  first  July  of  each  year,  until  the  principal  becomes 
due  and  is  paid ;  but  that  the  A.,  L.  &  H.  Railroad  Co.  is 
liable  to  pay  said  bonds  and  interest  in  exoneration  of  said 
county ;  and  that  the  W.,  O.  &  W.  Railroad  Co.,  the  appel- 
lant here,  having  purchased  said  property,  the  same  prop- 
•erty  is  liable  in  its  hands  to  pay  said  county  bonds  and 
interest,  and  that  unless  the  interest  in  arrears  is  paid 
within  ninety  days  from  the  rising  of  the  circuit  court, 
•certain  named  commissioners  should  sell  so  much  of  Baid 
property  as  might  be  necessary  to  pay  the  interest  accrued 
and  in  arrears,  and  to  create  a  fund  to  pay  the  interest  that 
Is  to  accrue,  and  the  principal  of  the  bonds  when  due. 
From  this  decree  the  Washington,  Ohio  and  Western  Rail- 
road Company  obtained  an  appeal  and  supersedeas. 

Barton  &  Boyd,  for  the  appellant. 

Chas.  E.  Stuart,  Holmes  Conrad,  S.  J.  Moore,  and  M. 
McCormick,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

Assuming  that  the  bonds  issued  and  delivered  by  the 
county  of  Clarke  to  the  Alexandria,  Loudoun  and  Hamp- 
shire Railroad  Company,  in  August,  1858,  and  the  contem- 
poraneous bond  of  indemnity  aod  deed  of  trust  executed 
by  the  company  to  indemnify  the  county;  are  valid  and 
binding  obligations,  the  court  is  of  opinion  that  the  com- 
plainant in  the  court  below,  as  the  hona  fide  holder  of 
certain  of  the  bonds  and  past-due  coupons,  is  entitled  to 
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have  the  deed  of  trust  enforced  for  ber  benefit,  according 
to  the  prayer  of  the  bill;  for  by  the  contract  of  indemnity 
the  company  virtually  became  a  principal  debtor,  and  the 
county  merely  a  surety,  until  performance  of  the  condi- 
tions therein  mentioned.  And  those  conditions  have  not 
been  performed,  and  many  of  the  coupons  are  due  and 
unpaid,  though  payment  has  been  demanded.  So  that  the 
complainant,  and  all  persons  in  like  case  with  her,  have 
thus  become  entitled,  upon  the  equitable  principle  of 
substitution,  to  avail  themselves  of  the  security  given  by 
the  principal  debtor  for  the  indemnity  of  its  surety— the 
county. 

Indeed,  the  principle,  as  announced  by  this  court,  is  that 
"  to  prevent  the  surety  from  being  first  harrassed  for  the 
debt  or  liability,  and  then  turning  him  round  to  seek 
redress  from  the  collateral  security  given  by  the  principal, 
a  court  of  equity  will  authorize,  and  even  encourage,  the 
creditor  to  claim,  through  the  medium  of  the  surety,  all 
the  rights  he  has  thus  acquired  to  be  exercised  for  his 
benefit  and  in  discharge  of  his  obligations."  Hopewell  v. 
Cumberland  Bank,  10  Leigh,  214.  And  the  creditor  is  en- 
titled to  the  benefit  of  the  security,  though  he  did  not 
originally  rely  upon  it,  or  even  know  of  its  existence;  for 
this  equity  of  the  creditor  is  not  founded  upon  contract, 
but  upon  a  principle  of  natural  justice.  Sheld.  on  Subr., 
§  154;  3  Pom.  Eq.,  §  1419;  Am.  Notes  to  Bering  v.  Earl 
of  Winchelsea,  1  Lead.  Cas.  Eq.  173;  Roberts  v.  Colmn,,  3 
Gratt.  342;  Hauser  v.  King,  76  Va.  731. 

It  is  essential,  however,  to  the  right  of  substitution, 
inasmuch  as  the  creditor  can  only  claim  through  the 
medium  of  the  surety,  that  the  latter  be  bound  for  the 
debt  or  liability  sought  to  be  enforced;  and  hence  it  is 
contended  here  that  the  right  does  not  exist,  because,  as 
alleged,  the  instruments  above  mentioned  are  valid  obli- 
gations, and  do  not  bind  the  county. 
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It  would  be  strange  if  the  appellant  company,  after  hav- 
ing purchased  and  accepted  a  conveyance  of  its  property, 
rights  and  franchises,  subject  to  the  lien  of  the  deed  of 
trust,  could  now,  in  a  court  of  equity,  successfully  resist 
the  claims  of  creditors  secured  by  that  deed,  on  the  ground 
that  the  deed  itself  is  void.  Yet  such,  in  effect,  is  its  con- 
tention, claiming,  as  it  does,  that  the  bonds  in  question  are 
void  as  against  the  county  of  Clarke,  and,  therefore,  that 
the  deed  of  trust  given  to  indemify  the  county ,  is  not  en- 
forceable in  this  suit.  But  clearly  this  defence  cannot 
avail,  for  three  reasons :  Firsts  because  the  purchase  was 
made  under  decrees  of  the  circuit  court  of  the  city  of 
Richmond,  which  adjudged  the  lien  to  be  valid  and  sub- 
sisting; secondly y  because  a  purchaser  who  assumes  to  pay, 
or  who  buys  subject  to  a  mortgage,  cannot  afterwards  con- 
test its  validity.  1  Jones  on  Mortg.,  §  744;  and  thirdly, 
because  the  bonds  and  coupons,  which  on  their  face  are 
negotiable,  having  been  transferred  for  value  by  the  Alex- 
andria, Loudoun  and  Hampshire  Railroad  Company,  the 
property  encumbered  for  the  indemnity  of  the  county  will 
be  treated  in  equity  as  in  the  nature  of  trust  property  for 
the  benefit  of  honafide  holders  of  the  bonds  and  coupons, 
without  regard  to  whether  the  bonds,  as  against  the  county, 
are  valid  or  not.    Parkershurg  v.  Brown,  106  U.  S.  487. 

This  is  decisive  of  the  case,  so  far  as  the  liability  of  the 
appellant's  property  is  concerned.  And  the  case  is  equally 
plain  as  regards  the  liability  of  the  county  of  Clarke. 
The  decree  appealed  from  holds  that  the  county  is  liable, 
though  only  secondarily;  but  the  county  denies  that  it  is 
liable  at  all.  It  contends,  among  other  things,  that  the 
bonds  were  issued  without  lawful  authority  and  upon  cer- 
tain conditions  which  have  not  been  performed,  and  are, 
therefore,  void,  even  in  the  hands  of  innocent  holders. 

The  bonds  were  signed  by  T.  P.  Pendleton  and  three 
others,  as  agents  of  the  county  of  Clarke,  and  they  purport 
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to  have  been  issued  under  certain  orders  of  the  county 
court,  made  "in  conformity  with  the  act  of  the  general 
assembly  in  such  case  made  and  provided.'^  They  bear 
upon  their  face  no  conditions  whatever,  and  in  form  are 
perfect  negotiable  instruments,  as  are  the  coupons  attached. 
They  were  delivered  to  the  railroad  company  in  considera- 
tion of  $100,000  of  its  capital  stock,  which  the  county  got. 
They  were  subsequently  transferred  by  the  company,  and 
thus  have  found  their  way  into  the  channels  of  commerce 
and  into  the  hands  of  bona  fide  holders  for  value.  We  do 
not  propose,  however,  to  consider  whether  or  not  they  were 
lawfully  issued,  or  what  were  the  circumstances  under 
which  they  were  issued,  since  that  matter,  as  well  as 
every  other  defence  now  set  up  by  the  county,  is  res 
Judicata. 

The  bonds  and  coupons  were  audited  in  the  suit  of  Lewis 
V.  The  Washington  and  Ohio  Railroad  Company  {ante^ 
p.  246),  in  the  circuit  court  of  the  city  of  Richmond,  and 
were  recognized  by  decrees  in  that  suit,  not  only  as  valid 
obligations  but  as  secured  by  a  first  lien  on  the  property 
of  the  defendant  company.  To  that  suit  the  county  was 
a  party,  and  although  the  case  has  been  twice  brought  to 
this  court  on  appeal,  no  objection  to  those  decrees,  on  the 
part  of  the  county,  has  ever  been  made.  The  decrees  in 
both  instances  were  affirmed,  and  the  county  is  now  con- 
cluded by  them. 

The  rule  is  that  a  decree  affirming  a  decree  of  a  lower 
court  finally  settles,  as  between  the  parties  to  the  appeal, 
all  questions  which  were  or  might  have  been  raised  In  the 
appellate  court.  This  is  a  well  established  rule,  perfectly 
understood,  and  upon  which  this  court,  at  almost  every 
term,  is  called  upon  to  act.  It  is  undoubtedly  a  wise  one, 
because  without  it  litigation  would  be  endless,  and  it  ought, 
therefore,  to  be  enforced  whenever  the  occasion  requires. 
The  latest  case  on  the  subject  is  Findlay  v.  Trigg^s  AdmW 
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{ante,  p.  539). .  There  an  exception  was  taken  to  a  com- 
missioner's report,  on  the  ground  that  an  administrator, 
a  party  to  the  suit,  had  been  improperly  credited  by  the 
commissioner  with  certain  payments.  The  report,  how- 
ever, was  confirmed,  and  subsequently  an  appeal  was 
taken  in  the  case,  the  exceptor  being  an  appellee.  The 
decrees  appealed  from  were  aflS.ruied.  Afterwards,  the 
exceptor,  in  an  independent  suit,  sought  to  hold  the  ad- 
ministrator liable  for  the  moneys  with  which  he  had 
been  credited  as  aforesaid.  But  this  court  held  that  the 
administrator  was  protected  by  the  decree  of  afSrmance^ 
without  regard  to  whether  or  not  the  exception  in  the 
former  suit  was  well  taken,  and  notwithstanding  it  did  not 
affirmatively  appear  that  the  exception  had  been  formally 
brought  to  the  attention  of  the  appellate  court. 

In  the  course  of  its  opinion  the  court  said :  "  The  cases 
in  support  of  the  proposition  that  a  decreet  of  this  court 
affirming  a  decree  of  a  lower  court  is  a  final  determina- 
tion between  the  parties  and  their  privies  of  all  questions 
which  were  or  might  have  been  raised  on  the  appeal,  are 
numerous  and  familiar.  In  Price  v.  Campbell^  5  Call,  115, 
it  was  held  that  the  law  in  such  a  case  supposes  ex^erything 
contained  in  the  record  to  have  been  decided  on,  and  that 
a  contrary  doctrine  would  violate  the  wisely  established 
rule,  that  interest  reipublicae  res  judicatas  non  rescindL 
Following  this  and  other  previous  decisions,  the  court  in 
CamphelVs  Ex*ors  v.  CampheWs  Ex^or^  22  Gratt.  649,  used 
this  language :  'An  appeal  from  a  decree  brings  up  the  whole 
proceedings  in  the  case  prior  to  the  decree ;  and  either 
party  can  have  any  error  against  him  in  those  proceedings 
corrected  without  the  necessity  of  a  cross-appeal  in  any 
case.  If  a  party  fail  to  complain  of  any  such  error,  and  a 
decree  be  made  upon  the  appeal  without  correcting  or 
noticing  the  error,  such  party  will  be  concluded  by  the 
decree  from  appealing  afterwards ;' "  citing  New  Yorlc  Ins. 
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Co.  V.  Clemmitty  11  Va.  366 ;  Effinger  v.  Kenneyy  79  Id. 
651 ;  Stuart  v.  PrestoUy  80  Id.  625. 

Nor  is  this  the  only  ground  upon  which  the  doctrine  of 
res  judicata  is  applicable  here.  The  county  of  Clarke 
appeared  in  the  above  mentioned  suit  in  the  circuit  court 
of  the  city  of  Richmond,  and  filed  a  eross-bill,  a  copy  of 
which  is  filed  with  the  record  before  us.  And  in  that  bill 
it  was  admitted  that  the  bonds  were  valid,  yet  on  the 
ground  that  the  railroad  company  had  not  fulfilled  its 
contract  with  the  county  in  respect  to  the  construction  of 
its  road,  and  for  other  reasons  set  forth,  the  court  was 
asked  to  decree  that  the  county  was  no  longer  bound,  ex- 
cept to  hona  fide  holders  of  the  bonds  and  coupons  for 
value  and  without  notice.  Comparing  the  cross-bill  with 
the  answer  of  the  county  in  the. present  suit,  we  find  that 
the  allegations  of  the  one  are  substantially  the  same  as 
those  of  thet  other,  except  that  the  answer,  having  less 
regard  for  the  rights  of  innocent  holders,  avers  that  the 
bonds  are  absolutely  void.  There  was  a  demurrer  to  the 
cross-bill,  which  was  sustained,  and  the  cross-bill  was  dis- 
missed by  a  decree  absolute  in  its  terms. 

Now,  here  was  not  only  a  solemn  admission  that  the 
bonds  were  valid,  but  the  effect  of  the  decree,  although 
rendered  on  a  demurrer,  was  to  adjudge  that  the  county 
was  bound.  That  was  the  precise  question  raised,  and 
necessarily  determined.  Upon  that  point  the  record  leaves 
nothing  in  doubt.  For  it  is  not  and  cannot  be  contended 
that  the  cross-bill  was  defective  in  form,  or  that  the  court 
ivas  without  jurisdiction ;  nor  does  it  appear  that  the  cross- 
bill was  dismissed  on  any  ground  not  going  to  the  merits, 
so  that  the  decree  must  be  held  to  have  been  rendered  on 
the  merits,  and  not  now  to  be  questioned  in  a  subsequent 
controversy  upon  the  same  subject-matter  between  the 
same  parties.  Ooodrich  v.  The  dty,  5  Wall.  566 ;  Aurora 
nUy  V.  Westy  1  Id.  82;  Freeman  on  Judgments,  §§  267,  270. 
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In  DurarU  v.  £!ssex  Company^  7  Wall.  107,  a  bill  was  in 
general  terms  dismissed,  and  afterwards  the  plaintiff  filed 
another  bill  praying  for  the  same  relief.  It  was  held  that 
the  suit  was  not  maintainable.  In  delivering  the  opinion 
of  the  supreme  court,  Mr.  Justice  Field  said :  '*  The  decree 
dismissing  the  bill  in  the  former  suit,  being  absolute  in  its 
terms,  was  an  adjudication  of  the  merits  of  the  contro- 
versy, and  constitutes  a  bar  to  any  further  litigation  of  the 
same  subject  between  the  same  parties.  A  decree  of  that 
kind,  unless  made  because  of  some  defect  in  the  pleadings, 
or  for  want  of  jurisdiction,  or  because  the  complainant  has 
an  adequate  remedy  at  law,  or  upon  some  other^  ground 
which  does  not  go  to  the  merits,  is  a  final  determination. 
Where  words  of  qualification,  such  as  'without  prejudice,' 
or  other  terms  indicating  a  right  or  privilege  to  take  fur- 
ther legal  proceedings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on  the  merits." 
See  also  Hughes  v.  United  States,  4  Wall.  237 ;  Russell  v. 
Place,  94  U.  S  606;  Cromwell  v.  County  of  Sac,  Id.  351 ; 
Wilson^s  Ea^or  v.  Deen,  121  Id.  525;  ChrismarVs  Adm^xY. 
Harman,  29  Gratt.  494;  BlacTcwelVs  AdmWv.  Bragg,  78 
Va.  529 ;  WilcUer  v.  Robertson,  Id.  602 ;  Withers'  AdmW  v. 
Sims,  80  Id.  651. 

It  only  remains  to  notice  an  assignment  of  error  in  the 
petition  for  appeal,  to  the  effect  that  it  was  error  to  decree 
•a  sale  of  the  property  before  the  ownership  of  certain  of 
the  bonds,  as  to  which  there  was  a  controversy,  had  been 
determined.  There  is  nothing,  however,  in  this  objection. 
The  controversy,  since  this  appeal  was  taken,  has  been 
settled  by  this  court  on  an  appeal  from  a  decree  of  the 
circuit  court  of  the  city  of  Richmond,  and  thus  the  objec- 
tion, if  ever  valid,  had  been  obviated.  But  the  objection 
was  never  valid ;  for  it  appears  that  after  the  present  suit 
was  commenced,  the  said  circuit  court,  in  whose  custody 
the  bonds  were,  appointed  special  commissioners  to  audit 
Vol.  Lxxxiii — 95 
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them  in  this  suit,  which  was  done,  and  they  are  reported 
in  the  names  of  the  said  special  commissioners.  So  that 
the  case  is  not  within  the  principle  decided  in  Ogden  v* 
Brown,  ante,  p.  670. 

We  find  no  error  in  the  decree  appealed  from,  and  the 
same  must  be  affirmed. 

Pauntleroy,  J.,  dissented  as  to  liability  of  Clarke  county^ 
but  concurred  in  other  respects?. 

Decree  affirmed. 
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DiLLARD  &  McCORKLE  V,  ThOMAS   DuNLOP. 

Karn  &  HiCKSON  V.  Same. 

September  22d,  1887. 

1.  Practice  at  Common  Law. — Bill  of  exceptions — Refusal  to  sign. — 

After  verdict  and  denial  of  new  trial,  trial  court  must  certify  the  facts 
or  the  evidence,  if  asked  so  to  do.  It  cannot  require  counsel  to  agree 
upon  a  statement  of  the  evidence  as  a  condition  precedent,  nor  plead 
lack  of  time  or  memory  as  justification  of  its  r^usal  to  certify  the 
same.    Powell  v.  Tarry,  77  Va.  250. 

2.  Idem — Appellate  court — Mandamus — New  trial. — Where,  after  service 

of  mandamus  upon  trial  judge  to  certify  the  facts  or  the  evidence,  and 
his  refusal  to  do  so,  the  record  of  the  case  is  presented  in  the  petition 
of  the  losing  party  to  this  court,  it  will  reverse  the  judgment  com- 
plained of  and  remand  the  case  for  new  trial. 

Error  to  judgment  of  circuit  court  of  Amherst  county, 
rendered  at  its  October  term,  1884,  in  two  actions  at  law,  in 
one  of  which  James  S.  Dillard  and  W.  E.  McCorkle,  part- 
ners as  Dillard  &  McCorkle,  are  plaintiffs,  and  in  the  other 
David  Karn  and  John  Hickson,  partners  as  Karn  &  Hick- 
son,  are  plaintiffs,  and  Thomas  Dunlop  was  defendant  in 
both.  The  verdict  and  judgment  in  each  case  being  for 
the  defendant,  the  plaintiffs  asked  for  new  trials,  which 
being  denied,  certificates  of  the  facts  were  asked  for  and 
refused;  and  certificates  of  the  evidence  being  then  re- 
quested, the  trial  judge  required  the  counsel  to  agree  on 
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the  statements  of  the  evidence  as  preliminary  to  his  sign- 
ing the  bills  of  exceptions.  The  counsel  retired  to  prepare 
said  statements,  and  after  a  short  absence  returned  into 
court,  each  with  his  own  statement  not  agreeing  with  the 
other  in  all  particulars,  and  found  the  judgments  entered, 
the  orders  signed,  and  the  court  adjourned  for  the  term. 
On  application  of  the  plaintiffs,  this  court  issued  a  man- 
damns  to  compel  the  trial  judge  to  certify  the  facts  or  the 
evidence.  But  the  trial  judge  declined  to  do  so,  alleging 
lapse  of  memory  as  his  excuse.  Upon  presentation  of  the 
record  to  this  court,  in  the  petition  of  the  plaintiffs,  writs 
of  error  and  supersedeas  were  awarded  to  the  judgments. 
Opinion  states  the  case. 

W.  W.  LarJcin  and  Williams  &  Burroughs,  for  the  plain- 
tiffs in  error. 

for  the  defendant  in  error. 


Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  record  presents  the  following  very  remarkable  case 
in  practice:  At  the  October  term,  1884,  of  the  circuit  court 
of  Amherst  county  there  were  pending  two  cases  at  law,  on 
attachments,  in  one  of  which  James  S.  Dillard  and  W-  E. 
McCorkle  partners,  as  Dillard  &  McCorkle,  were  plain- 
tiffs, and  Thomas  Dunlop,  defendant;  and  in  the  other, 
David  Karn  and  John  Hickson  partners,  as  Karn  &  Hick- 
son,  were  plaintiffs,  and  said  Dunlop,  defendant.  Such 
proceedings  were  had  that  said  two  cases  came  on  and  were 
tried  together  at  the  October  term,  1884  (to-wit:  on  the  fif- 
teenth of  October,  1884),  of  said  circuit  court.  The  jury 
found  a  verdict  for  the  defendant  in  each  of  said  causes, 
and  thereupon  the  plaintiffs,  respectively,  moved  the  court 
to  set  aside  said  verdicts  and  grant  a  new  trial,  which 
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motloa  the  court  overruled;  and,  thereupon,  the  counsel  for 
the  plaintiffs  in  said  causes,  with  notice  to  opposing  coun- 
sel and  to  the  court,  proceeded  to  prepare  a  statement  of 
the  facts  proved,  for  the  purpose  of  having  the  same  cer- 
tified by  a  proper  bill  of  exceptions  by  the  court;  that 
owing  to  the  fact  that  the  defendant's  counsel  were  ardu- 
ously engaged  in  important  cases  coming  on  for  trial  during 
the  sixteenth  and  seventeenth  days  (Thursday  and  Friday), 
the  plaintiffs'  counsel  remained  in  attendance  on  the  court 
till  the  following  Saturday,  the  eighteenth  of  October,  and 
on  the  morning  of  that  day,  on  additional  grounds— after 
discovered— again  moved  the  court  to  set  aside  said  ver- 
dicts and  grant  a  new  trial,  which  motion  the  court  also 
overruled.  Thereupon  the  plaintiffs,  respectively,  by  their 
counsel,  excepted  to  said  ruling  and  tendered  their  bill  of 
exceptions,  and  asked  the  court  to  certify  the  facts  proved. 
But  the  judge  of  said  court,  the  Hon.  G.  A.  Wingfleld,  re- 
fused to  certify  the  facts  and  to  sign  the  bill  of  exceptions 
as  tendered;  and,  thereupon,  the  said  plaintiffs,  by  counsel, 
moved  said  court  to  certify  the  evidence,  which  motion  the 
court  also  refused,  except  on  the  terms  that  the  counsel  for 
the  plaintiffs  and  the  defendant  should  agree  upon  a. state- 
ment of  the  said  evidence.  And,  thereupon,  the  counsel  for 
both  plaintiffs  and  defendant  withdrew  from  the  court- 
room for  the  distinctly  announced  purpose  of  agreeing 
upon  and  preparing  a  statement  of  the  evidence.  The 
work  thus  begun  was  diligently  prosecuted,  the  counsel  on 
each  side  preparing  a  statement  of  the  evidence  as  they 
respectively  understood  it,  and  failing  in  some  respects  to 
agree,  counsel  repaired  to  the  court-room  to  submit  to  the 
court  for  settlement  and  certificate  their  respective  state- 
ments, when,  to  their  surprise,  they  found  that  within  an 
hour  after  their  departure  from  the  court  room,  to  prepare 
a  statement  of  the  evidence,  the  court  had  signed  the  orders 
and  adjourned  for  the  term.    And  it  appears  that  the  coun- 
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sel  for  said  plaintlflfs  were  necessarily  delayed  until  Satur- 
day during  said  term  in  presenting  their  bill  of  exceptions 
to  the  court,  by  reason  of  the  pressing  engagements  of 
opposing  counsel,  who  were  engaged  in  the  trial  of  im- 
portant causes  in  said  court  during  the  two  days  inter- 
vening between  the  trial  of  these  causes  and  Saturday,  the 
day  on  which  they  left  the  court-room,  at  the  suggestion  of 
the  court,  to  agree  upon  the  evidence;  and  that  they  returned 
to  the  court-room  on  Saturday  about  the  hour  of  1  o'clock 
P.  M.,  when  they  found  that  the  orders— and  among  them 
the  judgments  in  these  cases— had  been  signed,  and  the 
court  adjourned  for  the  term. 

In  this  anomalous  state  of  things  the  said  plaintiffs,  by 
their  counsel,  presented  to  this  court,  then  in  session  at 
Richmond,  a  petition  substantially  setting  forth  the  facts 
aforesaid,  and  praying  for  a  rule  against  the  Hon.  G.  A. 
Wingfleld,  the  then  judge  of  the  said  circuit  court  of  Am- 
herst county,  returnable  before  this  court  at  Richmond, 
requiring  said  judge  to  show  cause,  "  if  any  he  can,'^  why 
a  mandamus  should  not  issue  to  compel  him  to  certify  the 
evidence  in  said  causes,  and  to  sign  any  proper  bill  of  ex- 
ception that  may  be  presented  in  said  causes,  so  that  the 
proceedings  thereiji  might  be  brought  by  proper  process 
before  this  court  to  be  further  considered. 

On  the  fifteenth  of  January,  1885,  this  court  awarded  the 
rule  against  the  Hon.  (1.  A.  Wingfield,  judge  as  aforesaid, 
according  to  the  prayer  of  the  petition  above  referred  to  ; 
and  it  seems  that  either  on  the  award  of  the  rule,  or  on 
the  service  thereof,  the  said  judge  agreed  with  the  counsel 
for  the  plaintiffs  in  these  causes  that  he  would  certify  the 
evidence  therein  as  required,  and,  thereupon,  the  following 
consent-order  was  entered  by  this  court  at  its  place  of 
session  in  Richmond : 

"In  the  supreme  court  of  appeals,  held  at  the  State 
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court-house  in  the  city  of  Richmond,  on  Thursday,  the 
seventh  day  of  May,  1885 — 

"  In  the  matter  of  the  petition  of  J.  S.  Dillard  and  W.  C. 
McCorkle,  late  partners  as  Dillard  &  McCorkle,  and  David 
Earn  and  John  Hickson,  partners  as  Karn  &  Hickson,  for 
a  writ  of  mandamfis  to  command  Hon.  G.  A.  Wingfleld, 
judge  of  the  circuit  court  of  the  county  of  Amherst,  to 
certify  the  evidence  in  the  causes  lately  pending  in  the 
said  court,  in  which  the  said  petitioners  were  plaintiffs  and 
Thomas  Dunlop  was  defendant. 

"  This  day  came  as  well  the  petitioners,  by  their  counsel, 
as  the  counsel  representing  the  defendant  in  the  circuit 
court,  and,  by  consent  of  said  parties,  it  is  ordered  that  the 
judge  of  the  circuit  court  of  the  county  of  Amherst  may 
proceed  to  certify  the  evidence  upon  the  trial  of  the  said 
causes  at  the  October  term,  1884,  of  said  court',  and  to  sign 
such  proper  bill  of  exceptions  as  may  be  presented  by 
counsel  for  the  petitioners  in  accordance  with  the  require- 
ments of  the  said  petition,  the  same  to  have  full  legal 
validity  and  force  as  if  the  same  had  been  done  at  said 
term  of  the  court,  or  been  signed  in  obedience  to  the  man- 
date of  this  court,  after  the  hearing  of  said  cause  on  the 
rule  awarded  herein  on  the  fifteenth  of  January,  1885,  and, 
by  like  consent,  the  said  rule  is  discharged. 

"  Geo.  K.  Taylor,  C.  C." 

It  seems  that  after  the  above  consent-order  of  this  court 
considerable  delay  occurred,  for  want  of  the  co-operation 
of  counsel  for  the  defense  in  the  circuit  court;  but  finally 
the  counsel  for  the  plaintiffs  prepared  a  bill  of  exceptions 
setting  forth  the  evidence  at  the  trial  of  these  causes  in 
the  circuit  court,  which  was  shown  to  opposing  counsel, 
and,  after  due  notice,  was  presented  to  the  Hon.  G.  A. 
Wingfield,  judge  as  aforesaid,  to  be  signed,  sealed  and 
made  part  of  the  record  in  these  causes.    But  the  said 
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judge  refused  to  certify  the  evidence  as  required,  and  in 
lieu  thereof  certified  as  follows  i 

"  In  vacation  of  Amherst  circuit  court,  October  5, 1885 — 
"Dillard  &  McCorkle  v.  Thomas  Dunlop, 
and 
Karn  &  Hickson  v.  Same. 
"  Be  it  remembered,  that  upon  the  presentation  of  the 
bill  of  exceptions  certifying  the  evidence  in  these  causes, 
offered  by  the  counsel  for  the  plaintiffs,  in  accordance  with 
the  consent  order  of  the  supreme  court  of  appeals,  entered 
May  7th,  1885,  and  the  counsel  for  plaintiffs  and  defendant 
not  agreeing  to  said  bill,  and  the  court,  from  lapse  of  time 
and  memory,  being  unable  to  settle  the  said  bill,  doth 
decline  to  sign  and  seal  the  same.    And  the  plaintiffs  de- 
siring said  action  of  the  court  to  be  certified,  the  court 
doth  sign  this  exception,  and  make  it  a  part  of  the  record. 
"(Signed)  G.  A.  Wingfield." 

In  vacation  of  the  circuit  court  of  Amherst  county,  in 
the  clerk's  office  of  the  said  circuit  court,  on  Wednesday, 
the  seventh  day  of  October,  A.  D.  1885,  the  foregoing  bill 
of  exceptions,  together  with  copies  of  petition  and  order 
of  the  supreme  court  of  appeals,  were  received  and  entered 
of  record,  as  appears  by  the  certificate  of  the  clerk  of  said 
court. 

The  record  being  thus  made  up,  on  the  petition  of  the 
plaintiffs,  by  their  counsel,  a  writ  of  error  was  awarded  to 
the  judgments  respectively  entered  in  said  causes  on  the 
fifteenth  of  October,  1884. 

The  petition  for  writ  of  error  assigns : 

I.  "It  was  drror  in  the  said  court  to  refuse  to  certify, 
either  the  facts  or  the  evidence  in  said  cases,  the  one  or 
the  other,  as  appears  on  the  proceedings  on  the  petition 
for  mandamus.'^ 
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II.  "  It  was  error  in  the  said  court  to  impose  the  terms 
and  conditions  complained  of  and  set  out  in  said  petition, 
viz :  requiring  counsel  to  agree  upon  the  evidence  as  a  pre- 
cedent condition  on  which  an  exception  would  be  granted, 
instead  of  settling  the  bill  with  their  aid.  And  again :  If 
the  court  could  not  certify  the  evidence  on  account  of  lapse 
of  memory,  it  was  not  the  fault  of  petitioners ;  had  the  ex- 
ceptions been  signed  and  settled  when  asked  for  the  diffi- 
culty would  not  have  arisen." 

III.  "Lapse  of  time  and  memory,  under  the  circum- 
stances of  this  case,  are  no  answers  to  the  mandate  of  the 
appellate  court  requiring  the  act  to  be  done." 

The  first  assignment  of  error,  which  asserts  the  propo- 
sition that  the  circuit  court  erred  in  refusing  to  certify 
either  the  facts  or  the  evidence,  is  unquestionably  well 
taken,  and  it  was  so  held  by  this  court  in  Powell  v.  Tarry^^ 
Adm^Tj  77  Va.  250.  In  that  case.  Lacy,  J.,  delivering  the 
unanimous  opinion  of  this  court,  said :  "  While  mandamus^ 
will  lie  to  compel  the  judge  to  certify  the  evidence  when 
he  shall  so  refuse,  it  is  also  error  to  so  refuse,  of  which 
any  party  injured  may  complain  to  this  court,  and  for 
which  this  court  will  reverse  the  judgment  of  the  court 
below.  It  is  the  right  of  a  suitor  to  have  the  evidence 
certified  to  this  court  in  a  case  where  the  judge  refuses  to 
certify  the  facts  proved,  on  the  ground  that  the  evidence  is 
conflicting.  To  refuse  to  do  so,  is  to  deny  to  the  suitor  his 
right  of  appeal."  This  language  is  strikingly  appropriate 
to  the  extraordinary  procedure  of  the  trial  judge  in  these 
cases.  For  when  the  jury  returned  their  verdicts  in  the 
two  cases,  the  counsel  for  plaintiflfs  moved  the  court  to  set 
aside  the  verdicts  and  grant  a  new  trial,  but  the  court  over- 
ruled the  motion ;  and,  thereupon,  the  plaintiflfs,  by  their 
counsel,  moved  the  court  to  certify  the  facts  proved,  which 
the  court  refused  to  do ;  and  then  the  court  was  asked  to 
certify  the  evidence,  and  this  the  court  agreed  to  do,  pro- 
VoL.  Lxxxiii— 96 
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Tided  the  counsel  on  both  sides  should  agree  upon  a  state- 
ment of  the  evidence.  Counsel  for  defendant  being  en- 
gaged in  other  causes,  so  that  they  could  not  attend  to  the 
matter,  the  counsel  for  the  plaintiffs  remained  in  attend- 
ance upon  the  court  until  Saturday,  the  eighteenth  of  Oc- 
tober, when  he  renewed  his  motion  to  set  aside  the  said  ver- 
dicts and  asked  for  a  new  trial,  founding  this  second  motion 
upon  the  ground  of  after  discovered  facts ;  but  the  court 
overruled  this  motion  also,  and,  thereupon,  counsel  for  both 
plaintiffs  and  defendants,  with  notice  of  their  purpose  to 
the  court,  retired  from  the  court-room  to  prepare  a  state- 
ment of  the  evidence.  They,  disagreeing  in  some  par- 
ticulars, each  prepared  a  statement  to  be  submitted  to  and 
settled  by  the  court,  and  on  returning  to  the  court-room, 
after  only  a  short  absence,  found  the  judgments  entered, 
the  orders  signed,  and  the  court  adjourned  for  the  term. 
That  the  plaintiffs  were  thus  arbitrarily  deprived  of  the 
right  of  appeal  is  undeniable.  The  facts  and  circumstances 
thus  related  are  set  forth  in  the  petition  to  this  court  for  a 
maTidamuSy  before  referred  to ;  and  they  must  be  taken  as 
strictly  true  as  they  were  not  denied ;  and,  in  fact,  in  the 
light  of  the  consent-order  entered  by  this  court,  they  must 
be  taken  as  admitted.  Such  proceedings  in  a  court  of  jus- 
tice are  without  parallel  in  modern  jurisprudence,  and,  it 
is  to  be  hoped,  will  remain  a  solitary  example. 

The  second  assignment  of  error  asserts  a  proposition 
-equally  as  true  as  the  first.  It  is,  that  the  circuit  court 
erred  in  requiring,  as  a  condition  precedent  to  certifying 
the  evidence,  that  counsel  for  plaintiffs  and  defendant 
must  agree  the  statement  of  evidence.  This  was,  in  effect, 
to  make  the  plaintiffs'  right  of  appeal  dependent  upon  the 
concurrence  of  the  defendant's  counsel  as  to  what  the 
evidence  was,  when  all  experience  teaches  us  that  counsel 
will  disagree— and  honestly  disagree — in  a  majority  of 
cases,  which  makes  it  the  duty  of  the  presiding  judge  to 
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hear  all  the  evidence,  hold  the  scales  of  justice  impartially, 
and  to  determine,  when  necessary,  what  the  evidence  was. 
If  this  be  not  done,  then  the  judgment  of  the  court  on  the 
verdict  of  a  jury  is  without  that  high  sanction  which  the 
law  contemplates. 

The  third  assignment  addresses  itself  to  the  action  of 
the  circuit  judge  in  refusing  to  certify  the  evidence  as  he 
was  directed  to  do  by  the  said  consent  order  of  this  court. 
A  bill  of  exceptions  was  presented  to  the  judge,  setting 
forth  the  evidence  as  it  was  claimed  to  be  by  the  plaintiffs' 
counsel.  It  is  not  claimed  by  the  judge  that  the  evidence 
was  incorrectly  set  forth  in  the  bill  of  exceptions  presented, 
by  counsel,  for  the  plaintiffs.  On  the  contrary,  the  judge 
certifies  that  he  refused  to  sign  and  seal  the  same  on  the 
ground  that  the  counsel  for  the  plaintiffs  and  defendant 
did  not  agree,  and  from  lapse  of  time  and  memory  he 
could  not  settle  the  matter. 

In  Powell  V.  Tarry' s  Adm^r,  supra,  among  others,  it  was 
assigned  for  error  that  the  court,  having  certified  that  the 
evidence  was  confiicting,  and  refused,  therefore,  to  certify 
the  facts  proved,  refused  also,  upon  the'  motion  of  the 
plaintiff,  to  certify  the  evidence  in  the  cause  upon  the 
ground  that  the  lack  of  time  and  lapse  of  memory,  two 
days  after  the  verdict,  rendered  it  impossible  to  certify 
accurately  the  evidence  in  the  case. 

In  discussing  this  as  ground  for  reversing  the  judgment 
of  the  court  below,  Lacy,  J.,  says :  "  Mere  lack  of  time  can- 
not be  considered  a  discharge  from  the  obligations  im- 
posed upon  a  judge  to  perform  his  whole  official  duty. 
The  law  makes  ample  provision  for  cases  where  the  press 
of  business  prolongs  the  term,  and,  if  it  is  necessary  for 
the  proper  administration  of  justice,  the  judge  should  take 
time;  it  is  his  plain  duty  to  do  so,  and  lack  of  time  fur- 
nishes no  valid  excuse  for  the  failure  to  perform  an  act 
which  the  law  makes  it  the  duty  of  the  judge  to  do.    The 
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judge  refused  to  certify  the  evidence  for  the  further  rea- 
son, as  we  have  said,  that  lapse  of  memory  rendered  it 
Impossible  for  him  to  certify  accurately  the  evidence.  If 
the  judge  had  attempted  to  certify  the  evidence,  and  had 
done  his  best  in  the  premises,  lapse  of  memory  might 
have  been  a  sort  of  apology  for  any  imperfection  growing 
out  of  forgetful ness,  but  lapse  of  memory  cannot  be  con- 
sidered a  sufficient  ground  for  absolutely  refusing  to  certify 
the  evidence  in  the  case";  citing  Page  v.  CloptoTiy  JySO 
Gratt.  415.  Here  it  is  not  pretended  that  there  was  any 
lack  of  time.  On  the  contrary,  from  the  first,  the  judge 
made  the  agreement  of  opposing  counsel  a  condition  pre- 
cedent to  his  certificate  of  the  evidence ;  and  finally,  when 
counsel  were  out,  and,  with  the  knowledge  of  the  court, 
eugaged  in  preparing  their  respective  statements  to  be 
submitted  to  the  court  for  its  action,  the  orders  were  signed 
by  the  judge  and  the  court  adjourned  for  the  term ;  the 
effect  of  which  was  to*  erect  a  screen  between  the  plaintiflfs' 
case  and  this  court,  and  to  deprive  them  most  unjustly  of 
the  opportunity  of  having  their  cases  reviewed  upon  a 
complete  record.  Powell  v.  Tarry^s  AdmW  was  exceed- 
ingly irregular,  but  it  furnishes  no  parallel  to  the  proceed- 
ings in  this  case 

The  said  judgments  must  be  reversed  and  annulled,  and 
the  causes  remanded  to  the  said  circuit  court  for  a  new 
trial  to  be  had  therein  in  accordance  with  the  views  hereia. 
expressed. 


Judgments  reversed. 
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Horner's  Administrator  v.  Ebersole. 

September  29th,  1887. 

Practice  at  Common  \^kw^  Covenant^ Dependent  agreements.— -Upon 
terms  not  specified  in  a  writing  signed  and  sealed,  parties  agreed  to 
exchange  lands.  By  writing  'signed  but  not  sealed  of  same  date, 
and  referring  to  the  other,  it  was  agreed  that  |500  shoulcji  be  the 
consideration  for  the  exchange. 
Held  : 

The  two  writings  constitute  one  agreement,  and  covenant  lies  to  re- 
cover the  money. 

Error  to  judgment  of  circuit  court  of  Frederick  county 
rendered  at  its  November  term,  1886,  in  an  action  of  cove- 
nant wherein  A.  N.  Horner,  executor  of  A.  H.  Horner, 
deceased,  is  playitiff,  and  J.  F.  Ebersole  is  defendant.  Tiie 
court  below  sustained  defendant's  demurrer  to  the  declara- 
tion, and  plaintiff  declining  to  amend,  entered  judgment 
for  defendant.  To  this  judgment  plaintiff  obtained  a  writ 
of  error.    Opinion  states' the  case. 

A.  R  Pendleton,  for  the  plaintiff  in  error. 

J,  J,  Williams  and  Barton  &  Boyd,  for  the  defendant 
in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows :  On  the  twenty-second  day  of 
July,  1873,  Homer  and  Ebersole  entered  into  a  contract  to 


766  Horner's  Adm'r  v.  Ebersole. 

Opinion. 

exchange  certain  lands  in  Iowa,  on  the  one  hand,  for  cer- 
tain lands  in  the  county  of  Warren,  State  of  Virginia,  upon 
terms  to  be  agreed  between  them,  and  executed  this  con- 
tract under  seal ;  and  on  the  same  day  agreed  in  writing^ 
upon  the  terms  of  exchange,  referring  therein  to  the  first 
agreement;  and  Ebersole  agreed  to  pay  $500  as  the  differ- 
ence in  the  value  of  the  two  farms,  he  to  give  his  notes 
to  Horner  for  his,  when  the  deeds  were  given  or  exchanged 
between  one  Brosius  (the  legal  owner  of  one  tract)  and 
Ebersole.  This  written  agreement  was  signed,  but  was  not 
under  seal. 

The  exchange  of  lands  was  carried  out,  but  the  $500  was 
not  paid  by  Ebersole.  So,  on  the  sixth  day  of  October, 
1884,  Horner's  administrator — Horner  being  dead — insti- 
tuted an  action  of  covenant  on  the  two  agreements,  therein 
treating  them  as  parts  of  one  transaction.  The  defendant, 
at  the  trial,  demurred  to  the  declaration,  and  the  court 
sustained  the  demurrer.  The  plaintiff  asking  leave  to 
amend  his  declaration,  such  leave  was  granted,  and  no  final 
judgment  was  rendered  at  that  term.  The  same  course 
was  taken  on  the  amended  declaration ;  that  being  de- 
murred to  and  the  demurrer  sustained,  and  leave  given  to 
amend,  and  the  case  continued.  At  the  next  term,  and  the 
third  trial,  the  second  amended  declaration  was  demurred 
to,  and  the  demurrer  sustained.  The  plaintiff  declined  to 
amend  further,  and  there  was  rendered  a  final  judgment 
for  the  defendant.  Whereupon  the  plaintiff  applied  for 
and  obtained  a  writ  of  error  to  this  court. 

The  ground  upon  which  the  demurrer  was  sustained  by 
the  circuit  court  is  stated,  in  argument,  to  be  that  the  first 
writing  did  not  comprise  a  promise  to  pay  the  $500,  nor 
any  other  sum ;  and  the  agreement  to  pay  this  in  the  second 
writing,  not  being  under  seal,  covenant  would  not  lie 
thereon.  As  has  been  said,  the  two  writings  were  made 
on  the  same  day,  between  the  same  parties,  and  concern- 
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ing  the  same  subject-matter;  one  referred  to  the  other, 
and  neither  was  a  complete  agreement  standing  alone. 
They  were  not  intended  to  stand  alone,  but  were  dependent 
upon  each  other,  one  referring  to  the  other.  While  neither 
one  taken  alone  would  make  a  complete  contract,  both 
taken  together  they  constitute  one  agreement.  We  think 
these  were  dependent  agreements,  constituting  one  con- 
tract, and  that  the  action  of  covenant  does  lie,  and  is  the 
proper  form  of  action  upon  them,  taken  together,  for  any 
breach  of  any  agreement  found  in  either — either  for  the 
exchange  of  the  lands  or  for  the  payment  of  the  money 
agreed  to  be  paid  as  the  difference  between  the  parcels  of 
lands;  that  the  declaration  was  in  proper  form,  and  the 
demurrer  should  have  been  overruled.  The  circuit  court 
erred  in  its  judgment  sustaining  the  demurrer  to  the  second 
amended  declaration ;  and  for  that  cause  the  said  judg- 
ment will  be  reversed  and  amended,  and  the  case  re- 
manded for  a  new  trial,  to  be  had  in  the  circuit  court  of 
Frederick  county. 

We  have  said  nothing  upon  the  action  of  the  circuit 
court  upon  the  demurrer  to  the  first  declaration,  and  the 
first  amended  declaration.  The  plaintiff  having  waived 
his  right  to  appeal  as  to  these  rulings,  and  having  elected 
to  amend  his  declaration,  these  orders  of  the  circuit  court 
are  not  subject  to  review  here.  See  the  case  of  Darracott 
v.  Railroady  ante,  p.  288  and  the  cases  there  cited. 

JUDGMEIJT  REVERSED. 
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Welfley  v.  Shenandoah  I.,  L.,  M.  &  M.  Co. 

September  29th,  1887. 

1 .  Chancery  VRKCTic^^Pleadings— Evidence— Fraud. — A  court  of  equity 
can  only  decree  on  the  case  made  by  the  pleadings.  Evidence  of  mat- 
ters not  noticed  in  the  pleadings  will  be  of  no  avail.  Fraud,  not  put  in 
issue  by  the  pleadings,  cannot  be  introduced  by  depositions.  Gregory 
\,  Peoples,  80  Va.355. 

^ .  Specific  Performance — Sale  of  land — Unrecorded  deed — Case  at  bar, — 
W.  bought  land  of  S.,  paid  part,  got  possession,  and  made  improve- 
ments, but  did  not  call  for  conveyance  till  a  few  months  before  last 
payment  was  due.  He  then  learned  that  the  land  had  been  conveyed 
before  he  bought  it  to  M.,  whose  deed  was  then  unrecorded,  but  which 
was  recorded  that  day,  when  a  deed  reconveying  the  land  to  S.  was 
also  recorded. 

Held: 

W.  is  entitled  to  specific  performance  of  sale  to  him. 

3.  iTymA-- Evidence  of  fraud'^ParHceps  fraudis-^Case  at  bar, — In  that  suit 

no  averment  of  fraud  was  in  the  bill,  but  defendant  introduced  evi- 
dence to  prove  that  W.  had  requested  S.  to  convey  the  land  to  M.  in 
order  to  defraud  W.'s  creditors. 
Held  : 

Defendant's  showing  himself  to  be  particeps  fraudis,  could   not 
make  defense  of  the  fraud,  which  had  not  even  b^en  alleged. 

4.  Corporations — Change  of  Aame. — Action  against  corporation  in  its 

former  name  cannot  be  defeated  by  showing  that  it  had  changed  its 
name  without  any  change  of  its  membership. 

Appeal  from  decree  of  circuit  court  of  Page  county, 
entered  April  24th,  1885,  in  the  cause  of  A.  J.  Welfley, 
plaintiff,  against  the  Shenandoah  Iron,  Lumber,  Mining 
and  Manufacturing  Company  and  Benjamin  Milnes,  de- 
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fendants,  to  enforce  specific  performaace  of  a  contract  for 
the  sale  of  land  entered  into  by  Welfley  with  said  com- 
pany. At  the  hearing  the  bill  was  dismissed^  with  costs^ 
and  complainant  appealed.    Opinion  states  the  case. 

Park  &  Welfley y  for  the  appellant. 

Men^ee  &  Smoot,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  complainant  filed  an  original  and  an  amended  bill, 
and  they  both  allege  that,  on  the  seventh  day  of  Decem- 
ber, 1882,  the  appellant  (A.  J.  Welfley)  purchased  of  the 
appellee  (the  Shenandoah  Iron,  Lumber,  Mining  and  Manu- 
facturing Company)  lot  No.  6,  section  D,  in  the  town  of 
Milnes,  Page  county,  Va.,  for  $150,  payable  fifty  dollars  at 
the  time  of  the  purchase,  and  the  residue  in  semi-annual 
instalments,  with  six  per  centum  interest  on  the  first  days 
of  June  and  December,  1883  and  1884;  that  on  the  seventh 
day  of  December,  1882,  appellant  paid  the  cash  payment 
of  fifty  dollars  on  the  said  lot  to  Charles  H.  Price,  assist- 
ant secretary  of  said  company,  who  was  fully  and  expressly 
authorized  by  the  said  company  to  negotiate,  sell,  and  con- 
vey the  same  and  to  receive  the  purchase-money,  and  who 
at  the  time  executed  and  delivered  to  appellant  the  receipt 
for  the  same,  which  is  filed  with  the  original  bill,  as  fol- 
lows: ^^MilneSy  Va.,  December  7,  1882.  Received  of  Mr.  A. 
J.  Welfley  fifty  dollars,  being  the  first  instalment  on  lot  6, 
section  D,  sold  him  this  day  for  $160,  payable  fifty  dollars 
at  time  of  sale,  and  balance  in  semi-annual  instalments, 
with  six  per  cent,  interest,  on  first  days  of  June  and  De- 
cember, 1883  and  1884.  Charles  H.  Pbice,  Ass't  Secr'y  ^' ; 
that  appellant  at  once,  with  the  knowledge  and  consent  of 
the  appellees,  took  possession  of  the  said  lot,  and  built  a 
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dwelling-house  and  other  valuable  improvements  thereon 
at  a  cost  of  $2^000  or  more^  and  has  lived  upon  the  said  lot 
from  the  completion  of  the  said  improvements  to  the 
present;  that  on  or  about  the  first  day  of  February,  1884, 
some  months  before  all  the  said  deferred  payments  of  the 
purchase-money  became  due  under  the  terms  of  the  said 
contract;  appellant  offered  to  anticipate  the  payments,  and 
to  pay  the  whole  residue  of  the  purchase-money  on  the 
.said  lot,  and  demanded  a  deed  to  himself  for  the  said  lot, 
which  said  Price,  secretary,  promised  should  be  prepared, 
executed  and  delivered  to  appellant  on  the  twentieth  day 
of  February,  1884,  the  day  designated  by  appellant  on 
Y^hich  he  would  pay  the  said  residue  of  the  purchase- 
money ;  that  before  the  said  twentieth  of  February,  1884, 
appellant  learned  for  the  first  time  that  the  said  lot  had 
been  conveyed  by  the  said  company  to  Benjamin  Milnes, 
by  deed  dated  December  1,  1882,  but  which  had  not  been 
recorded,  when  appellant  demanded  his  deed,  and  which 
was  not  recorded  till  February  25, 1884,  at  which  time  a 
deed  was  also  recorded  from  Benjamin  Milnes,  dated  Feb- 
ruary 18, 1884,  conveying  the  said  lot,  with  the  improve- 
ments thereon  made  by  appellant,  back  to  said  Shenandoah 
Iron,  Lumber,  Mining  and  Manufacturing  Company. 

The  bills  charge  that  the  said  company  and  Benjamin 
Milnes  perpetrated  a  fraud  upon  appellant,  and  pray  that 
the  said  deeds  may  be  revoked  and  the  said  lot  be  con- 
veyed to  appellant ;  and  they  aver  that  appellant  had  no 
knowledge  or  intimation  that  the  said  deed  had  been  or 
would  be  made  to  Benjamin  Milnes  until  in  February, 
1884,  he  learned  that  said  Benjamin  Milnes  had  in  his 
possession  a  deed  from  the  said  company  to  him,  dated 
December  1,  1882,  for  the  said  lot;  whereupon  appellant  at 
once  made  demand  upon  the  said  company  to  comply  with 
their  contract  made  with  appellant,  and  to  execute  and 
deliver  to  him  a  deed  for  the  said  lot;  and,  upon  the 
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refusal  of  the  said  company  to  do  so^  appellant  instituted 
this  suit,  and  filed  his  original  and  amended  bills. 

The  defendants  (appellees)  answered  the  bills,  and  de- 
murred, upon  the  ground  that  the  defendant  company  had 
changed  its  name  since  the  suit  was  instituted,  and  with- 
out any  change  of  membership ;  which  demurrer  the  court 
overruled,  and  ordered  the  cause  to  proceed  in  the  name  of 
the  Shenandoah  Iron  Company.  Depositions  were  taken, 
and  upon  the  final  hearing  the  bills  were  dismissed,  at  the 
cost  of  complainant,  on  the  holding  of  the  court  that  the 
complainant  had  been  guilty  of  fraud,  and  therefore  it 
could  not  grant  the  prayer  of  the  bills. 

The  answers  of  the  appellees  do  not  charge,  or  even  inti- 
mate, fraud  against  the  appellant,  but,  on  the  contrary, 
expressly  deny  it;  and  it  is  nowhere  put  in  issue  in  the 
pleadings.  "  Fraud  not  put  in  issue  by  pleadings,  cannot 
be  introduced  by  depositions.'^  Knibb^s  Ex^or  v.  Dixon^s 
EafoTy  1  Eand.  249.  "Fraud  is  never  presumed;  it  must 
not  only  be  alleged,  but  it  must  be  strictly  and  clearly 
proved  as  alleged."  CrebB  v.  Jones ^  79  Va.  381-384. 
"Fraud,  since  it  must  be  clearly  proved,  must  be  dis- 
tinctly alleged.^'  Gregory  v.  Peoples^  80  Va.  355-359. 
*<  Evidence  as  to  matters  not  noticed  in  the  pleadings  will 
be  of  no  avail."  "  Where  the  defendant  stated  upon  his 
answer,  certain  facts  as  evidence  of  a  particular  case  which 
he  represented  to  be  the  consequence  of  those  facts,  and 
upon  which  he  rested  his  defense,  he  was  not  permitted, 
afterwards,  to  make  use  of  the  same  facts  for  the  purpose 
of  establishing  a  different  defense  from  that  to  which,  by 
his  answer,  he  had  drawn  the  plaintiff's  attention."  Sand. 
Eq.  325,  and  notes  272  and  273;  Daniell,  Ch.(Ed.  1871)712, 
713 ;  Sale  v.  Dishman^s  Ea^ors,  3  Leigh,  548.  "  A  court  of 
equity  can  only  decree  upon  the  case  made  by  the  plead- 
ings." MuTvdy  V.  Yawtery  3  Gratt.  518-528;  Yide  Swope  v. 
Chambers y  2  Gratt.  319. 
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The  appellees,  in  their  evidence,  attempt  to  make  a  case 
inconsistent  with  and  diametrically  contradictory  to  the 
one  they  make  in  their  pleadings,  and  while  they  swear,  in 
their  answers  and  in  their  depositions,  explicitly  and  em- 
phatically, that  the  appellant  had  nothing  to  do  with  the 
purchase  of  the  lot  in  question  by  Benjamin  Milnes,  or  in 
the  making  of  the  said  deed  to  him  for  the  said  lot  by  the 
said  company,  they  attempt  to  prove  by  Charles  H.  Price, 
in  Philadelphia,  their  former  secretary,  that  the  said  deed 
of  December  1,  1882,  from  the  said  company  to  Benjamin 
Milnes  for  the  lot  was  made  to  him  by  the  request  and 
direction  of  the  appellant  to  enable  appellant  to  hinder 
and  defraud  his  creditors.  The  appellees  swear,  in  their 
answers  and  in  their  depositions,  that  a  sale,  or  any  sale 
of  the  said  lot,  was  never  made  to  the  appellant  on  the 
seventh  day  of  December,  1882,  or  at  any  other  time  pre- 
vious or  subsequent;  but  tho^t  the  lot  was  sold  to  Benjamin 
Milnes  on  the  first  day  of  December,  1882;  and  the  deed 
dated  on  that  day  was  made  and  delivered  on  that  day  to 
Benjamin  Milnes  for  the  said  lot ;  and  they  introduce  the 
witness  C.  H.  Price,  their  former  secretary,  who  sold  the 
lot  to  appellant  on  the  seventh  day  of  December,  1882,  and 
who  received  the  money  and  gave  the  written  contract  of 
sale  for  it  on  that  day,  to  testify  that  he  did,  as  the  agent 
of  the  company,  sell  the  lot  to  the  appellant  on  the  seventh 
day  of  December,  1882,  and  executed  and  delivered  to  him 
the  written  contract  of  sale  and  receipt ;  but  that  about  aa 
hour  after  the  sale  Welfley,  the  appellant,  came  to  him 
and  told  him  to  execute  the  deed  to  Benjamin  Milnes^ 
giving  as  his  reason  that  he  wished  to  protect  it  from  the 
lien  of  some  judgments  against  the  firm  of  J.  P.  Welfley 
&  Bro.,  of  which  firm  he  was  a  member ;  and  that  he  made 
the  deed  accordingly,  subsequent  to  the  sale,  and  the  date, 
execution  and  delivery  of  the  said  written  contract  of  sale 
on  the  seventh  of  December,  1882,  and  that  Benjamin 
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Milnes  accepted  the  deed  with  this  knowledge,  and  as 
particeps  fraudis  with  the  appellant  in  the  avowed  design 
to  defraud  his  creditors.  But  Benjamin  Milnes,  in  his 
answer  and  in  his  deposition,  flatly  contradicts  the  witness 
Price,  and  swears  positively  that  he  bought  the  lot  himself 
from  the  said  company,  and  that  appellant  was  not  known 
in  the  transaction  which  took  place  on  December  1,  1882; 
that  the  deed  was  made  on  that  day,  and  that  there  was 
never  but  that  one  deed  made  to  him  for  the  said  lot. 
William  Milnes,  the  president  of  the  said  company  and 
the  father  of  Benjamin  Milnes,  swears  to  the  same  facts 
that  Benjamin  Milnes  does,  and  flatly  contradicts  their 
own  witness,  Price;  and  when  we  look  to  the  deed,  we  flnd 
it  dated  December  1, 1882,  a  date  expressly  and  particularly 
specifled  and  sworn  to  by  Benjamin  Milnes  and  William 
Milnes  as  the  actual  day  of  its  execution,  six  days  before 
the  sale  made  to  Welfley,  and  before  the  written  contract 
of  sale  signed,  executed,  and  delivered  by  Price  to  appel- 
lant. Welfley,  the  appellant,  swears  positively  in  his  depo- 
sition that  he  never  gave  Price  any  such  instructions  or 
suggestions  in  reference  to  the  execution  of  the  deed.  He 
says  that  he  did  tell  Price  some  days  after  the  sale  to  him, 
on  the  seventh  December,  1882,  not  to  make  the  deed  to 
him  ^^^71,  owing  to  some  judgments;  but  that  he  would 
call  for  the  deed  when  he  wanted  it.  But  it  is  not  to 
be  presumed  that  Welfley,  the  appellant,  because  he  did 
not  then  want  the  deed,  meant  to  defraud  his  creditors. 
He  denies  it  expressly  and  solemnly,  and  the  facts  fully 
proven  in  the  record  exclude  the  possibility  of  such  a 
purpose.  He  took  possession  of  the  lot  as  his  own,  bought 
lumber  and  material  in  his  own  name,  made  contracts  for 
erecting  buildings  and  other  costly  improvements  upon 
it,  paid  out  money  and  took  receipts  in  his  own  name, 
moyed  into  the  dwelling  when  it  was  finished,  and  has 
occupied  and  claimed  it  as  his  own  individual  property^ 
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ever  since,  without  question  or  demand  for  rent  by  the  ap- 
pellees or  by  any  one  else;  and,  while  the  fact  stands  out 
prominently  and  significantly  that  no  such  deed  as  alleged 
was  ever  made  to  Benjamin  Milnes,  he  (appellant)  is  now 
asking  the  specific  execution  of  his  contract  of  purchase, 
and  a  decree  for  a  deed  to  him  for  the  property,  in  his 
own  name — now  enhanced  by  several  thousand  dollars  in 
value.  Those  who  worked  upon  the  buildings  and  other 
improvements  upon  the  property  testify  that  they  believed 
the  property  belonged  to  Welfley,  and  that  their  opinion 
was  based  upon  the  words  and  actions  of  Welfley  himself, 
and  the  statements  of  Benjamin  Milnes  at  the  time.  The 
evidence  fully  establishes  appellant's  claim  to  the  relief 
he  asks  for  in  his  bill.  The  record  is  conclusive  that 
the  contract  was  definite  and  certain ;  that  appellant  was 
put  in  possession  of  the  property  purchased;  that  the 
consideration  was  adequate;  that  appellant  has  erected 
costly  and  permanent  improvements  on  the  lot,  and  has 
performed  the  contract  on  his  part,  so  far  as  he  has  not 
been  prevented  by  the  act  of  the  vendor;  and  that  he  is 
ready,  willing,  and  able  to  perform  it  entirely  under  the 
decree  of  the  court. 

The  competency  of  the  parties  to  this  suit  to  contract, 
and  the  right  of  the  one  to  sell,  and  of  the  other  to  buy, 
the  property  in  dispute,  have  not  been,  and  cannot  be  ques- 
tioned. The  court  is  not  left  to  make  a  contract  from  ver- 
bal testimony,  nor  to  construe  doubtful  provisions  in  a 
written  contract.  William  Milnes,  the  president  and  man- 
ager of  the  company,  appellee,  testified  that  C.  H.  Price, 
secretary,  had  full  authority  to  sell  the  lots  of  the  said 
company ;  that,  in  fact,  he  alone  had  full  charge  of  that 
branch  of  the  business.  And  C.  H.  Price  testified  that  he 
sold  the  lot  in  question  to  A.  J.  Welfley,  the  appellant ; 
received  the  money  therefor ;  executed  and  delivered^  the 
receipt  and  contract  of  sale  filed  by  appellant  as  part  of 
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liis  bill)  and  that  the  said  receipt  and  contract  of  sale 
is  in  good  faith  what  it  purports  to  be.  By  this  contract 
the  appellees  are  bound,  and  they  will  not  be  permitted 
to  contradict  their  written  contract  by  parol  evidence,  nor 
to  evade  their  contract  and  defeat  the  claim  of  the  appel- 
lant (who  is  a  bona  fide  purchaser  for  value  and  without 
notice),  by  the  device  of  a  pretended  or  actual  unrecorded 
deed  to  Benjamin  Milnes,  and  a  deed  from  him  back  to 
the  said  company,  for  the  lot.  The  appellees  failed  to 
allege  fraud.  They  are  estopped  from  attempting  to  prove 
it.  The  record  discloses  no  fraud,  and  the  complainant 
makes  out  his  case  for  relief  without  disclosing  fraud; 
and  the  appellees  will  not  be  allowed  to  defeat  appellant's 
claim  to  relief  by  attempting  to  show  that  they  are  equally 
guilty  with  the  appellant  in  the  imputed  fraud.  1  Smith, 
Lead  Cas.  pt.  1  (Ed.  1866),  note,  and  cases  there  cited. 

Benjamin  Milnes  claims  that  he  advanced  $1,050  on  the 
buildings  put  by  Welfley  upon  the  lot,  but,  upon  cross- 
-examination,  he  admits  that  Welfley,  the  appellant,  was 
in  his  employ  when  the  said  lot  was  purchased,  and  prior 
and  subsequent  thereto,  and  does  not  claim  to  have  paid 
him  for  his  services,  but  admits  that  he  is  indebted  to 
appellant.  Appellant  says,  in  his  deposition,  that  Benjamin 
Milnes  owes  him  for  twenty-one  months'  services,  at  $50 
per  month  for  part  of  that  time,  and  at  $100  per  month  for 
the  residue  of  that  time;  and  that  all  the  moneys  advanced 
by  Benjamin  Milnes,  or  merchandise  furnished  out  of  his 
store,  on  the  work  or  to  the  workmen,  were  charged  to  him 
(appellant)  upon  the  books  of  Benjamin  Milnes;  and  this 
statement  is  not  denied  by  any  evidence  in  the  record.  It 
thus  appears  that  Benjamin  Milnes  has  been  fully  paid  for 
every  dollar  that  went  into  the  property  through  him, 
either  in  money  or  in  merchandise,  and  that  the  entire 
expenditure  was  paid  for  by  the  means  and  services  of  the 
appellant.    The  "Shenandoah  Iron  Company" — which  is 
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but  a  new  name,  penderUe  lite^  of  the  defendant  company, 
without  any  change  of  membership  or  composition — hold 
the  title  to  the  property  as  trustees  for  the  appellant,  the 
vendee,  who  is  entitled  to  call  for  the  legal  title.  1  Lomax 
Dig.  234,  et  seq.;  Vanmeter  v.  VanmeterSy  3  Gratt.  148;  Pea- 
tross  V.  McLaughlin,  6  Gratt.  66;  2  Story  Eq.,  §  1212;  Bisp. 
Eq.  137. 

The  decree  complained  of  is  erroneous,  and  is  reversed 
and  annulled,  and  the  cause  will  be  remanded  to  the  circuit 
court  of  Page  county,  with  Instructions  to  decree  specific 
performance  of  the  contract  as  prayed  for  in  the  bills, 
upon  condition  that  the  appellant  shall  pay  the  unpaid 
balance  of  the  purchase-money. 

Decree  reversed. 
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Flick  v.  Fridley's  Administrator. 

September  29th,  1887. 

Chancery  Practice — Trust-deed— Injunction^ Case  at  bar, — A  case 
where  trust-deed  debtor  obtains  injunction  on  the  allegation  that  in 
life-time  of  his  creditor  they  settled,  and  that  the  trust  deed  debt  was 
settled,  and  the  answer  of  the  administrator  of  the  creditor  denies  on 
oath  the  allegation,  and  calls  for  proof,  and  the  plaintiff  fails  to  pro- 
duce satisfactory  evidence  of  his  settlement,  and  the  bill  was  dis- 
missed. 
# 

Appeal  from  decree  of  circuit  court  of  Rockingham 
county,  rendered  October  20th,  1884,  in  the  cause  of  B.  F. 
Flick,  complainant,  against  Henry  N.  Beery,  administrator 
of  Charles  Fridley,  deceased,  and  Jasper  Hause,  trustee, 
defendants.  At  the  hearing  the  bill  was  dismissed  with 
costs,  and  Flick  obtained  an  appeal  and  supersedeas.  Opin- 
ion states  the  case. 

Strayer  &  Liggett^  for  the  appellant. 

0.  B.  RoUer,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

A  brief  statement  of  the  facts  of  the  case,  as  disclosed 
by  the  record,  is  as  follows: 

On  the  twenty-fifth  day  of  December,  1876,  the  appel- 
lant, Benjamin  F.  Flick  and  Margaret,  his  wife,  executed. 
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acknowledged,  and  delivered  a  deed  of  trust  to  Jasper 
Hause,  trustee,  by  which  they  granted  and  conveyed  unto 
the  said  Jasper  Hause  a  certain  tract  or  parcel  of  land 
lying  and  being  in  the  county  of  Rockingham,  Virginia, 
containing  about  eighty  acres,  more  or  less,  and  all  his  (the 
said  Flick's)  personal  property,  in  trust  to  secure  the  pay- 
ment to  the  said  Charles  Fridley  of  the  sum  of  $450, 
evidenced  by  note,  under  seal,  in  words  and  figures  as 
follows: 

"450.  Three  years  after  date,  for  value  received,  I  prom- 
ise and  bind  myself,  my  heirs,  etc.,  to  pay  unto  Charles 
Fridley,  or  order,  four  hundred  and  fifty  dollars,  with  in- 
terest from  date  at  the  rate  of  six  per  cent. 

"Witness  my  hand  and  seal  this  twenty-fifth  day  of 
December,  1876.  Benjamin  F.  Flick.    [Seal.]" 

The  said  deed  contained  the  usual  covenant  that,  if  the 
debt  and  interest  secured  be  not  paid  when  due  and  de- 
manded, then  the  trustee  shall  advertise  and  sell  the 
property  conveyed,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  said  debt  and  interest,  and  cost  of  sale,  etc. 
The  said  deed  of  trust  was  duly  recorded  in  the  clerk's 
office  of  the  county  court  of  Rockingham  county,  December 
26,  1876.  The  said  Charles  Fridley  died  intestate  on  the 
thirtieth  day  of  March,  1884 ;  and  the  appellee,  Henry  N. 
Beery,  administrator  of  Charles  Fridley,  deceased,  duly 
qualified  as  such. 

At  the  July  rules,  1884,  Benjamin  F.  Flick,  the  appellant, 
filed  his  bill  in  the  cause,  in  which  he  sets  forth  the  said 
bond  and  deed  of  trust,  and  states  that  the  said  Charles 
Fridley  has  died  since  the  execution  of  the  said  trust  deed, 
and  that  the  bond  of  $450  therein  secured  is  now  in  the 
possession  of  Henry  N.  Beery,  his  administrator,  who 
claims  the  right  to  collect  the  same  by  enforcing  the  sale 
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of  the  real  estate  conveyed  In  the  said  deed  of  trust ;  that 
there  is  nothing  dne  said  Fridley's  estate  on  the  said  bond, 
and  that  the  said  Fridley  in  his  life-time  acknowledged 
the  fact,  and  stated  that  he  had  indorsed  on  said  bond  a 
receipt  of  the  payment  as  satisfaction  of  the  same ;  and 
that,  relying  on  the  statement  of  the  said  Fridley  to  that 
effect,  he  had  settled  with  him  upon  the  basis  of  this  bond 
having  been  paid ;  that  since  the  death  of  the  said  Fridley 
he  had  ascertained  that  he  had  failed  to  make  any  indorse- 
ment of  payment  or  credit  upon  the  said  bond ;  and  that 
the  said  deed  of  trust  still  stands  upon  the  record  of  the 
said  county  court,  without  any  indorsement  of  payment  or 
credit  thereon,  as  a  valid  and  subsisting  lien  upon  the  real 
estate  conveyed  therein,  and  as  a  cloud  upon  his  (appel- 
lant's) said  real  estate.  And  the  prayer  of  the  bill  is  that 
the  said  Henry  N.  Beery,  administrator  of  Charles  Fridley, 
deceased,  be  made  a  party  defendant,  and  that  he  be  com* 
pelled  to  deliver  up  the  said  bond,  and  that  the  court  will 
decree  the  said  bond  and  deed  of  trust  to  be  cancelled,  so 
that  the  cloud  upon  the  title  to  the  said  real  estate  may 
be  removed,  and  that  he,  the  said  B.  F.  Flick,  appellant, 
may  hold  the  said  real  estate  free  from  any  incumbrance 
thereon  by  reason  of  the  said  deed  of  trust. 

The  said  Henry  N.  Beery,  administrator  of  Charles 
Fridley,  deceased,  demurred  to  the  bill;  and,  the  said 
demurrer  being  overruled  by  the  court,  he  answered  the 
bill;  and  admitting  the  possession  of  the  bond,  as  admin- 
istrator of  Charles  Fridley,  deceased,  and  asserting  his 
right  as  such,  to  collect  the  said  bond,  and  to  enforce  the 
lien  of  the  deed  of  trust  securing  it,  he  denies,  as  wholly 
untrue,  the  averments  of  the  bill  that  Charles  Fridley  in 
his  life-time,  in  a  settlement  between  himself  and  the  com- 
plainant, B.  F.  Flick,  or  at  any  other  time,  place  or  way, 
ever  acknowledged  that  there  was  nothing  due  him  on  the 
said  deed  of  trust,  or  ever  stated  or  admitted  that  he  had 
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indorsed,  or  would  indorse,  upon  the  said  bond,  a  receipt 
showing  the  payment  or  satisfaction  of  the  same,  or  any 
part  thereof ;  and  he  denies- the  statement  that  the  com- 
plainant, B.  F.  Flick,  ever  relied,  or  had  the  right  to  rely, 
upon  any  statement  of  the  said  Fridley  to  that  effect,  or 
had  ever  settled  with  him  the  said  Fridley,  upon  the  theory 
or  basis  that  the  said  bond  had  been  paid,  in  whole  or  in 
part ;  and  he  denies  that  the  said  Flick  has  ever  paid  the 
said  bond,  or  any  part  thereof,  either  to  the  said  Charles 
Fridley  in  his  life-time,  or  to  him,  the  said  administrator, 
since  his  death.  He  avers,  in  his  answer,  that  the  said 
Flick  has  not  pretended  heretofore  that  the  bond  debt,  or 
any  part  of  it,  had  been  paid,  but  that  it  was  invalid,  and 
did  not  exist;  he,  the  said  Flick,  claiming  that  the  bond 
and  deed  of  trust  were  intended  to  be,  and  was,  a  device 
or  sham  to  cover  and  conceal  the  property  of  the  said  Flick 
from  being  taken  for  debts  or  liabilities  of  his,  which  he 
feared  might  give  him  trouble.  The  said  answer  avers 
that,  during  the  life-time  of  the  said  Charles  Fridley,  the 
said  Flick  had  repeated  opportunities,  and  even  occasion, 
to  have  the  bond  and  deed  of  trust  released,  and  yet  never 
received  such  a  release,  nor  applied  to  the  court  to  have 
it  released;  that  now  that  Charles  Fridley,  who,  in  his 
life-time,  could  have  spoken  in  regard  to  the  matter,  being 
dead,  he,  the  said  administrator  of  Charles  Fridley,  de- 
mands, as  he  is  in  duty  bound  to  do,  clear  and  strict  proof 
of  the  alleged  payment  of  the  said  bond  and  deed  of  trust 
debt,  and  when,  how,  and  to  whom  it  was  so  paid. 

Depositions  were  taken  and  filed  in  the  cause,  both  by 
the  complainant  and  the  defendant ;  and  the  court,  pro- 
ceeding to  hear  and  determine  the  cause  upon  the  merits, 
dismissed  the  bill,  with  costs  in  favor  of  the  defendant. 

There  is  no  proof  whatever  in  this  record  that  in  any 
settlement  between  the  parties  Fridley  acknowledged  that 
thfere  was  nothing  due  on  the  bond,  and  that  he  had  in- 
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dorsed  on  it  a  receipt  of  the  payment  as  satisfaction  of  the 
same.  The  evidence  introduced  by  Flick  to  prove  the 
alleged  payment  of  the  ?450  bond  is  the  statement  of  his 
son-in-law— a  young  man  living  in  Flick's  family— that, 
in  a  casual  conversation,  at  the  still-house  of  Fridley,  out- 
side of  the  still-house,  and  when  they  were  talking  about 
the  sale  of  apples,  Mr.  Fridley  said  that  "  the  note  of  the 
deed  of  trust  was  receipted  paid'';  but  that  nothing  was 
said  as  to  how  or  when  it  was  paid.  George  Webster,  a 
man  on  unfriendly  terms  with  Fridley  up  to  his  death, 
says  that  there  was  a  settlement  between  Mr.  Fridley  and 
Mr.  Flick  after  the  note  for  ?450  was  given,  which  was 
•closed  by  Flick's  bond  to  Fridley  for  $182;  but  he  gives 
the  items  of  that  settlement,  showing  that  no  part  of  the 
^460  bond  was  embraced  in  that  settlement ;  and  he  ex- 
pressly states  that  no  deed  of  trust  was  mentioned  at  all 
or  referred  to  in  that  settlement, — the  fact  being  that  the 
said  bond  for  $450  was  not  then  due,  and  did  not  mature 
until  seventeen  months  thereafter,  towit,  on  the  twenty- 
fifth  of  December,  1879.  Silas  Flick,  a  brother  of  B.  F. 
Flick,  says  that  he  had  a  conversation  with  Fridley.  "He 
was  talking  around.  He  said,  at  his  still-house,  he  had  a 
deed  of  trust  over  my  brother  Ben's  property.  I  said,  'Ben 
certainly  was  intoxicated, — drunk ;  something  was  the  mat- 
ter with  him.'  He  says,  '  This  has  been  receipted  paid.' 
Nothing  more  he  said  to  me ;  he  stopped  on  that."  Joseph 
Xavanaugh,  in  his  testimony,  is  uncertain  as  to  the  time ; 
but,  whether  he  referred  to  the  conversation  alleged  by 
Webster  or  by  Silas  Flick,  he  does  not  pretend  to  say  that 
the  bond  secured  in  the  deed  of  trust,  or  the  deed  of  trust 
itself,  was  referred  to  by  Mr.  Fridley  in  that  conversation, 
or  that  Mr.  Fridley  said  it  was  paid,  or  "receipted  paid." 

This  is  all  the  evidence  introduced  and  relied  on  by  the 
complainant.  Flick,  tending  to  show  that  the  debt  evi- 
denced by  the  $450,  and  the  recorded  deed  of  trust,  has 
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been  paid,  although  the  administrator  of  Fridley,  in  his 
answer  and  cross-bill,  in  view  of  the  death  of  Fridley,  and 
the  loss  of  his  testimony,  demanded  clear  proof  of  the 
alleged  payment  of  the  said  bond,  and  that  Flick  should 
show  how,  when,  and  to  whom  the  said  debt  was  paid,  and 
in  what  amount  or  amounts.    There  is  no  evidence  in  the 
record  to  show  that  B.  F.  Flick  ever  paid  one  cent  to  Charles 
Fridley,  in  his  life-time,  on  either  the  J450  bond,  or  pn  the 
unsecured  J182  bond,  the  proof  only  being  that  he  paid  only 
a  part  of  the  $182,  since  the  death  of  said  Fridley,  to  his 
administrator.    This  whole  theory  is  negatived  by  the  bond 
having  no  indorsement  or  credit  upon  it;  by  the  deed  of 
trust  being  unreleased;  by  B.  F.  Flick's  not  having,  nor 
claiming  to  have  ever  had,  any  receipt  for  payments,  in 
whole  or  in  part;  by  all  the  circumstailces  of  the  case;  and 
by  the  fact  that  Flick  himself  never,  at  any  time  or  to  any 
one,  claimed  that  he  had  actually  paid  the  debt,  but  only 
alleging,  for  the  first  time,  after  death  of  Fridley,  that  he 
did  not  owe  the  debt.    He  was  present  at  the  appraisement 
of  Fridley 's  property,  and  he  did  not  claim  to  the  appraisers 
that  the  bond  debt  was  paid,  but  that  it  was  without  con- 
sideration; and  therefore  and  thereupon  the  appraisers  did 
not  place  it  in  the  "  first-class,  as  good,'^  as  they  did  with  Mr. 
Flick's  bond  for  ?182,  but  put  it  among  the  doubtful  bonds, 
with  the  entry  on  the  appraisement:  "Mr.  Flick  claims  that 
the  above  bond  was  without  consideration,  and  hence  it  is 
placed  in  the  second-dlass."    Mr.  Flick  never  claimed  to 
the  administrator  that  he  had  paid  the  bond,  or  any  part 
of  it ;  but,  on  the  contrary,  on  two  special  occasions,  stated 
to  him  that  "he  did  not  owe  it;  that  it  was  fictitious — 
without  consideration."    He  told  Mr.  Hause,  one  of  the 
appraisers,  on  the  day  of  the  appraisement,  that  he  "  does 
not  owe  the  debt";  that  the  bond  was  given  without  any 
consideration;  that  "it  was  given  to  save  his  land  against 
something  that  he  expected  or  anticipated  would  come 
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against  him/'  <^  At  no  time  during  that  conversation  did 
he  state  that  he  had  actually  paid  the  bond/'  says  Mr, 
Hause.  He  stated  to  Mr.  Harrison,  another  of  the  ap- 
praisers^-on  the  same  occasion,  that  "  he  did  not  owe  the 
bond ;  that  it  was  without  consideration ;  that  it  was  given 
to  keep  him  from  being  broken  up.'' 

This  is  the  defense  made  out  by  B.  F.  Flick  himself,  and 
stated  to  Fridley's  administrator  on  repeated  occasions, 
and  to  the  appraisers  of  Fridley's  estate ;  and  it  is  the  only 
one  ever  claimed  by  him  until  the  filing  of  his  bill  in  the 
cause.  Neither  law  nor  equity  can  relieve  him.  See  Har- 
ris V.  HarriSy  23  Grat.  737, 752, 753, 755, 756,  and  the  authori- 
ties there  cited.  ^^  Nor  is  it  necessary  that  the  fraudulent 
intent  be  established  by  express  proof."  Johnson  v.  Wag- 
ner ^  76  Va.  (1  Hansbrough),  591. 

There  is  no  error  in  the  decree  complained  of,  and  we  are 
of  opinion  to  affirm  the  same. 

Decree  affirmed. 
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Triplett  v.  Goff's  Administrator. 
October  eth,  1887. 

1.  Personal  Representatives — Commissioner. — In  action  by  adminis- 

trator of  commissioner  on  bonds  taken  for  price  of  lands  sold  by  him, 
it  is  allowable  to  state  in  the  declaration  that  it  is  for  use  of  his 
successor,  and  defendant  m^  have  rule  on  the  latter  to  avow  and 
prosecute,  or  disavow  and  dismiss  action.  Clarksons  v.  Doddridge^ 
14  Gratt.  42. 

2.  Ydis.^— Evidence— HaJbits, — In  action  against  surety  on  a  bond,  evidence 

of  his  habits  as  respects  becoming  surety  for  persons  is  inadmissible. 
Bank  V.  Stewart,  114  U.  S.  224. 

3.  Idem— -^^J  inter  alios  acta — Irrelevant, — Evidence  of  acts  and  conversa- 

tions of  third  parties  is  irrelevant  and  inadmissible  to  show  that  de- 
fendant was  fraudulently  induced  by  them  to  execute  the  bond  sued 
on,  unless  plaintiff  is  shown  to  have  participated  in  the  fraud.  Rele- 
vancy must  always  be  shown  by  him  offering  the  evidence. 

Error  to  judgment  of  circuit  court  of  Frederick  county, 
rendered  at  its  November  term,  1886,  in  an  action  at  law 
wherein  Charles  B.  Hancock,  administrator  of  David  Goff, 
deceased,  is  plaintiff,  and  M.  J.  Triplett  is  defendant.  The 
judgment  being  adverse  to  defendant,  he  obtained  a  writ 
of  error  and  supersedeas.    Opinion  states  the  case. 

Holmes  Gonrddy  for  the  plaintiff  in  error. 

W.  L.  Clark  and  Barton  &  Boyd,  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  debt  upon  a  bond  given  for  a  deferred 
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payment  of  the  purchase-money  of  a  tract  of  land  situated 
In  Randolph  county,  West  Virginia,  which  was  sold  under 
a  decree  of  the  circuit  c^urt  of  that  court  by  its  special 
commissioner.  The  bond  is  signed  by  the  purchaser,  J.  W. 
Haywood,  and  his  surety,  M.  J.  Triplett,  and  is  payable  to 
David  Goflf,  commissioner  in  the  cause  of  Eichard  W.  Bar- 
ton's heirs,  etc.,  for  ?l,016f,  two  years  after  date,  with 
interest  from  date,  and  it  is  dated  August  20,  1868.  J.  W, 
Haywood  is  dead,  and  the  suit  is  against  his  surety,  M.  J. 
Triplett,  who  is  a  resident  and  citizen  of  Frederick  county, 
Virginia,  as  both  he  and  the  said  J.  W.  Haywood  were  at 
the  time  of  the  execution  of  the  said  bond.  David  Goff  is 
dead,  and  the  suit  is  in  the  name  of  his  personal  repre- 
sentative in  this  State,  Charles  B.  Hancock,  administrator, 
who,  being  only  a  nominal  plaintiflP,  the  suit  is  marked 
on  the  face  of  the  declaration  as  being  for  the  use  of 
Claude  Goflf,  special  commissioner.  Judgment  was  re- 
covered against  the  defendant  in  the  court  below,  upon 
demurrer  by  the  plaintiff  to  the  defendant's  evidence,  and 
the  case  is  before  this  court  by  writ  of  error  to  that  judg- 
ment. 

The  defendant  craved  oyer  of  the  obligation  sued  upon, 
and  demurred  to  the  declaration,  which  demurrer  the  court 
overruled;  and  this  action  of  the  court  is  the  first  error 
assigned  in  the  petition.  The  declaration  states  the  suit 
is  for  the  "use  of  Claude  Goff,  commissioner,  appointed  by 
decree  in  the  suit  of  Mcintosh  v.  R.  W.  Barton^s  Adm^r, 
in  the  circuit  court  of  Randolph  county.  West  Virginia, 
and  who,  by  decree  in  the  said  suit,  is  authorized  to  col- 
lect this  money.''  These  averments  in  the  declaration  are 
sufficient  to  sustain  the  action  (High,  on  Receivers,  §  233), 
and  the  suit  is  in  accordance  with  the  ruling  of  this  court 
in  the  case  of  GlarJcson  v.  Doddridge,  14  Gratt.  42.  See  also 
4  Minor's  Inst.  369,  402;  2  Rob.  Pr.  3;  2  Tuck.  Coram.  205. 
The  suggestion  in  the  brief  of  appellant's  counsel,  that  a 
Vol.  Lxxxiii — 99 
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receiver  has  no  extraterritorial  jurisdiction,  is  inapplicable 
here,  even  if  this  were  a  suit  by  a  receiver  instead  of  by  a 
special  commissioner  duly  appointed  and  authorized  to 
collect  the  money  evidenced  by  the  bond  sued  on.  High, 
on  Receivers,  §  243,  says:  "  Where  a  citizen  of  one  State  has 
recognized  the' appointment  of  a  receiver  in  another  State, 
by  incurring  obligations  to  him  in  his  official  capacity  suf- 
ficient to  create  a  right  of  action,  there  would  seem  to  be  no 
satisfactory  reason,  either  upon  principle  or  authority,  why 
the  receiver  should  not  be  allowed  to  maintain  his  action 
in  the  State  where  the  citizen  resides.'*  The  demurrer  to 
the  declaration  was  properly  overruled. 

The  first  bill  of  exceptions  certifies  that  the  defendant 
propounded  to  a  witness  called  by  him  the  following  ques- 
tion :  "  State,  if  you  know,  what  the  habits  of  business  of 
M.  J.  Triplett  are  and  have  been  for  the  last  twenty  years 
as  to  becoming  surety  for  persons  " ;  to  which  question  the 
plaintiff  objected  as  being  irrelevant  to  the  issues  joined 
in  the  cause,  and  the  court  sustained  the  objection  and 
excluded  the  question;  which  ruling  of  the  court  is  as- 
signed as  error.  We  think  the  question  was  properly  ex- 
cluded by  the  court.  The  evidence  of  the  execution  of  the 
bond  by  the  defendant  is  direct,  positive,  and  unqualified, 
viz.,  that  of  the  subscribing  witness,  who  saw  the  defend- 
ant, M.  J.  Triplett,  make  his  mark  to  the  bond  sued  on, 
and  who  signed  his  name  on  the  paper  as  it  now  is  in  the 
record,  as  "  a  witness,  at  their  request,*'  and  who  was  called 
in  for  the  purpose  at  the  time ;  and  the  defendant's  special 
plea  admits  that  he  did  sign  the  bond.  "Evidence  of 
habit  is  inadmissible  for  the  purpose  of  showing  that  a 
particular  person  did  or  did  not  do  a  particular  thing/' 
Whart.  Ev.  §  1287.  "Evidence  of  the  habit  of  the  maker 
of  a  note  to  gamble  when  drunk  is  not  admissible  to  show 
that  such  note  was  given  for  money  lost  at  play."  Thomp- 
son V.  Bowie,  4  Wall.  463.    In  delivering  the  opinion  of  the 
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court  in  Thompson  v.  Bowie,  supray  Justice  Davis  said : 
"The  general  character  and  habits  of  Bowie  are  not  fit 
subjects  of  inquiry  in  this  suit  for  any  purpose.  The  rules 
of  law  do  not  require  the  plaintiff  to  be  prepared  with 
proofs  to  meet  such  evidence,  and  it  is  never  permitted 
unless  the  nature  of  the  action  involves  or  directly  affects 
the  general  character  of  the  party.  1  Greenl.  Ev.  §  54. 
Bowie  was  not  charged  with  fraud,  or  with  any  action  in- 
volving moral  turpitude.  He  was  simply  endeavoring  to 
show  that  his  own  negotiable  paper  was  given  for  money 
lost  at  play ;  and  to  allow  him,  as  tending  to  prove  this,  to 
give  in  evidence  his  habit  to  gamble  when  drunk,  would 
overthrow  all  the  rules  established  for  the  investigation  of 
truth/'  *'  The  general  character  or  habits  of  a  usurer  is 
not  a  foundation  for  presuming  usury  in  a  particular  trans- 
action.'^  Jackson  v.  Smith,  7  Cow.  717.  The  law  upon  this 
subject  is  thoroughly  reviewed  by  Justice  Woods,  in  the 
opinion  of  the  court  in  the  case  of  Bank  v.  Stewart,  114 
U.  S.  224. 

The  court  also  excluded  the  second  question  propounded 
by  the  defendant  to  the  same  witness,  as  follows:  "State 
if  you  know  of  any  business  transactions  between  John  K. 
Triplett  and  J.  W.  Haywood  in  regard  to  an  exchange  of 
land  formerly  belonging  to  Richard  W.  Barton's  estate''; 
and  this  exclusion  by  the  court  is  assigned  as  error.  We 
think  that  the  question  was  properly  excluded.  John  K. 
Triplett  is  not  a  party  to  the  cause,  and  there  is  no  evidence 
in  any  way  connecting  him  with  the  controversy  involved 
in  it,  or  with  either  the  plaintiff  or  the  defendant  to  it. 
The  record  shows  nothing  to  make  the  question  relevant, 
nor  even  a  suggestion  from  the  counsel  propounding  the 
question  that  he  would  connect  John  K.  Triplett  with  the 
execution  of  the  bond,  or  with  the  transaction  in  anywise, 
but,  so  far  as  the  record  shows,  it  was  an  inquiry  into  a 
transaction  (if  any  such  there  ever  was)  between  John  K. 
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Triplett  and  J.  W.  Haywood  in  regard  to  an  exchange  of 
land,  with  which  neither  the  plaintiff  nor  the  defendant  is 
shown  to  have  had  any  connection,  knowledge,  or  concern 
whatever.  In  Carpenter  v.  UtZy  4  Gratt.  270  (the  syllabus 
of  the  case):  "Upon  an  appeal  for  error  in  excluding  evi- 
dence, it  is  incumbent  upon  the  party  seeking  to  reverse 
the  judgment  to  show  that  error  has  been  committed,  and 
this  must  appear  from  a  statement  of  the  evidence  offered 
and  excluded;  or,  if  its  relevancy  depends  upon  other  facts 
in  the  cause,  the  party  alleging  the  error  should  present 
such  a  case  on  the  record  as  shows  the  relevancy  of  the 
evidence  rejected.''  "Testimony  which  does  not  appear, 
of  itself  or  upon  the  facts  stated  in  the  record,  to  have  been 
relevant,  will  be  held  in  the  appellate  court  to  have 
been  properly  excluded."  See  also  Life  Association  v. 
Teewalt,  79  Va.  421.  There  is  nothing  in  this  record  to 
show  the  relevancy  of  testimony  as  to  the  acts  and  sayings 
of  John  K.  Triplett  with  J.  W.  Haywood  in  regard  to  an 
exchange  of  lands,  in  the  suit  of  David  Goff,  the  obligee  in 
a  boud  of  M.  J.  Triplett,  against  the  said  obligor,  M.  J. 
Triplett,  to  enforce  the  collection  of  the  bond.  Unless 
David  Goff,  special  commissioner  of  the  court,  the  obligee 
in  the  bond,  is  proven  to  have  participated  in  the  alleged 
fraud  alleged  to  have  been  practiced  by  J.  W.  Haywood  and 
John  K.  Triplett  to  deceive  the  defendant,  M.  J.  Triplett, 
evidence  of  the  acts  and  conversations  of  J.  W.  Haywood 
and  John  K.  Triplett  would  be  inadmissible  as  evidence 
against  him  in  this  suit  against  M.  J.  Triplett,  upon  his 
bond;  and  of  this  there  is  no  pretense  in  the  pleading,  in 
the  evidence,  or  in  the  brief  of  appellant's  counsel. 

It  is  insisted  that  the  court  erred  in  giving  judgment 
for  the  plaintiff  on  his  demurrer  to  the  evidence.  This 
involves  the  merits  of  the  case.  The  plea  of  the  defend- 
ant is  in  the  form  of  a  special  plea  of  non  est  /actum, 
admitting  that  he  did  execute  the  bond,  but  alleging  that 
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he  is  an  unlettered  man,  unable  to  read  or  write,  and  that 
he  was  deceived  and  made  to  believe  that  he  was  signing 
a  paper  which  was  represented  to  him  to  be  the  will  of  his 
brother,  John  K.  Triplett.  Upon  this  trial  the  plaintiff 
produced  the  bond  signed  by  J.  W.  Haywood  and  M.  J. 
Triplett  (the  latter  by  " his  mark"),  and  attested  by  Mere- 
dith Forney,  who,  being  introduced  as  a  witness,  testified 
that  "  on  the  twentieth  day  of  August,  1868,  he  was  sent 
for  to  witness  a  paper ;  that  he  went  to  J.  W.  Haywood's 
place  of  business  in  Winchester,  which  was  a  saloon  and 
re^aurant,  and  there,  at  the  request  of  J.  W.  Haywood  or 
M.  J.  Triplett,  or  both,  he  signed  his  name  to  the  paper  as 
it  now  appears  as  a  witness  at  their  request ;  that  from  the 
conversation  between  J.  W.  Haywood  and  M.  J.  Triplett  he 
would  have  understood  that  the  paper  was  a  note  relating 
to  R.  W.  Barton's  estate."  A  copy  of  the  record  of  the 
chancery  cause  in  the  circuit  court  of  Randolph  county^ 
West  Va.,  of  Jfclntosh  v.  H.  W.  Barton's  Adm'or  and  als,^ 
and  the  deposition  of  Claude  GoflP,  were  introduced  in 
evidence  by  the  plaintiff.  The  defendant's  evidence  is 
that  the  defendant  could  not  read  or  write ;  that  he  had 
never  had  a  day's  schooling ;  that  a  witness,  Anderson,  had 
known  the  defendant  all  his  life ;  that  he  was  frequently 
in  town  with  him  in  1868 ;  that  the  witness  did  not  know 
of  any  intimacy  between  the  defendant  and  Haywood; 
that  Triplett  was  at  Grirn's  tavern  in  Winchester  ohce  a 
week  in  1868 ;  that  he  was  hauling  lumber,  and  that  he 
sometimes  left  his  lumber  at  Grim's  for  him  to  sell;  that 
Grim's  tavern  was  one  hundred  and  fifty  yards  from  Hay- 
wood's restaurant ;  that  witness  Coe  had  known  Triplett 
for  a  long  time,  and  that  he  (Coe)  did  not  know  of  any  in- 
timacy between  him  and  Haywood ;  that  when  Triplett 
came  to  Grim's  tavern  he  used  to  go  from  there  to  Hay- 
wood's restaurant;  that  Triplett  used  to  bring  papers  to  a 
Mr.  Cartmell  for  him  to  examine  for  him ;  that  he  used  to 
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talk  to  Mr.  Cartmell  about  his  lamber  business ;  that  Trip- 
lett was  a  temperate  and  a  sober  man,  and  was  prudent 
and  cautious  in  business.  This  is  all  the  defendant's  evi- 
dence. Admitting  it  all,  and  all  reasonable  inferences  to 
be  drawn  from  it,  there  is  no  conflict  between  it  and  the 
plaintiff's  evidence;  and  there  is  nothing  in  the  facts  thus 
admitted;  collectively  or  separately,  inconsistent  with  the 
execution  of  the  bond  by  the  defendant,  or  which  even 
tends  to  prove  that  he  was  deceived  and  imposed  on  as  to 
the  character  of  the  paper  which  he  signed,  and  made  to 
believe  that  he  was  merely  witnessing  a  will.  ^ 

The  record  evidence  of  the  chancery  court  of  Randolph 
county,  West  Virginia,  in  the  case  in  that  court,  shows  the 
full  authority  of  Claude  Goff  as  special  commissioner  to 
collect  the  bond. 

We  find  no  error  in  the  judgment  of  the  court  below, 
either  in  its  rulings  upon  the  pleadings  and  evidence  or 
upon  the  merits  of  the  case,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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Sterling  and  als.  v.  Wilkinson  and  als. 
October  6th,  1887. 

1.  Gifts  Inter  Vivos — Donor  s  control. — If  the  choses  in  action  are  so 

delivered  as  to  vest  in  donee  an  equitable  title  in  the  fund  they  repre- 
sent, and  to  divest  donor  of  all  present  control  over  it  absolutely 
and  irrevocably,  they  are  valid.  But  otherwise,  if  the  delivery  does 
not  vest  in  donee  such  present  right. 

2 .  Idem — Invalid  gifts—  Valid  assignments^  Case  at  bar, — Choses  in  action 

were  deposited  to  be,  in  case  of  depositor's  deaths  equally  divided 
between  his  wife  and  children .    Later,  depositor  authorized  depository, 
in  case  of  his  death,  to  dispose  of  enough  choses  to  secure  himself 
against  loss  as  depositor's  endorser. 
Held? 

The  gift  to  wife  and  children  is  invalid  ;  but  the  choses  are  liable 
to  the  debts  of  depository  for  which  they  had  been  assigned. 

3.  Personal  representatives — Laches— Idabilify —Joint  bond— Case  at 

bar, — I,  as  guardian^  held  Xh^  joint  hond  of  himself,  H.  Y.  &  L.     H. 
&  L.  were  insolvent.    I.  having  died  before  the  bond  was  collected, 
C,  his  administrator,  by  his  laches,  failed  to  collect  and  lost  the  half 
which  Y.  was  bound  for. 
Held; 

C.  is  liable  to  make  good  Y.'s  indebtedness. 

Appeal  from  decree  of  circuit  court  of  Rockingham 
county,  rendered  January  25tli,  1886,  in  the  creditors'  suit 
of  S.  R.  Sterling  and  others,  complainants,  against  E.  L. 
Conrad,  administrator  of  A.  B.  Irick,  deceased,  H.  H.  Wil- 
kinson and  others,  defendants.  The  decree  being  adverse 
to  Sterling  and  Conrad  they  appealed.  Opinion  states  the 
case. 
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Sheffey  &  Bumgardner,  and  E.  8.  Conrad,  for  the  ap- 
pellants. 

W.  B.  Gompton,  J,  T.  HarriSy  Jr.,  and  Strayer  &  Liggett, 
for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  suit,  which  was  a  general  creditors'  suit^  was  brought 
in  April,  1878,  by  the  appellant,  on  behalf  of  himself  and 
all  other  creditors  who  would  come  in  and  contribute  to 
the  expenses  of  the  suit,  seeking  a  settlement  of  the  estate 
of  A.  B.  Irick,  deceased,  and  to  subject  his  estate,  real  and 
personal,  to  the  payment  of  his  debts.  The  bill  set  forth 
the  debts  due  the  plaintiff;  and  the  other  creditors,  being 
convened,  proved  their  debts.  The  bill  stated  that  Irick, 
in  his  life-time,  owned  about  ?24,000  worth  of  stock,  bonds 
and  other  personal  property;  that  a  short  time  before  his 
death,  Irick  had  placed  a  large  amount  of  stocks,  bonds, 
etc.,  in  the  hands  of  his  son-in-law,  H.  H.  Wilkinson?  who 
received  the  same,  to  be  held  as  collateral  security  to  in- 
demnify himself  and  his  father,  J.  N.  Wilkinson,  as  secu- 
rity or  indorsers  of  said  Irick,  and  that  H.  H.  Wilkinson 
claimed,  that  after  satisfying  the  debts  for  which  the  Wil- 
kinsons were  bound  as  indorsers,  the  residue  was  to  be  dis- 
tributed among  the  children  and  widow  of  the  said  Irick; 
that  when  H.  H.  Wilkinson  received  these,  he  well  knew 
that  Irick  was  largely  indebted,  and  that  without  these 
his  estate  would  prove  insolvent ;  that  the  stocks  and  bonds 
in  Wilkinson's  hands  constituted  the  bulk  of  Irick's  estate. 
By  the  use  of  these,  his  debts  would  be  paid ;  without 
these,  his  estate  would  prove  insolvent;  and  prayed  an 
injunction  to  prevent  Wilkinson  from  disposing  of  these 
bonds,  stocks,  etc.  The  injunction  was  awarded,  and  an 
account  of  the  estate  ordered  by  reference  to  one  of  the 
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Courtis  commissioners  in  chancery.  H.  H.  Wilkinson  an- 
swered, denying  any  knowledge  of  Trick's  insolvency,  but 
admitting  the  possession  of  the  bonds  and  stocks,  and 
claiming  them — First,  to  pay  the  debts  for  which  he  and 
his  said  father  were  security  and  indorsers  for  Irick;  and 
secondly y  for  the  benefit  of  Irick's  widow  and  children — 
setting  out  the  stocks  and  bonds  in  full.  J.  N.  Wilkinson 
answered,  claiming  the  benefit  of  these  deposits,  made 
with  H.  H.  Wilkinson,  alleging,  as  did  H.  *H.  Wilkinson, 
that  they  became  the  indorsers  of  Irick  upon  the  faith  of 
this  transaction,  gave  his  deposition,  and  filed  Irick's 
promises,  letters,  bonds,  notes,  etc. 

The  deposition  of  H.  H.  Wilkinson  was  also  taken,  with 
which  were  filed  papers  of  like  import.  From  these  it 
appeared  that,  on  the  thirty-first  of  January,  1877,  Irick 
had  written  to  H.  H.  Wilkinson,  as  follows,  viz:  "In 
consideration  of  the  fact  that  you  and  your  father  have 
indorsed  for  my  accommodation  certain  paper,  I  hereby 
authorize  you,  in  case  of  my  death,  while  there  is  still  un- 
paid t)aper  of  mine  indorsed  by  either  you  or  your  father, 
to  dispose  of  enough  of  my  effects  in  your  hands  to  secure 
you  and  him  against  any  loss.  The  note  you  gave  me  July 
4,  1874,  for  $2,000  I  consider  as  due  by  me,  and  is  included 
in  the  above  arrangement.  After  securing  yourself  and 
father,  as  above  stated,  what  remains  in  your  hands  you 
will  dispose  of  in  accordance  with  your  receipt  given  me 
January  18,  1874^';  which  was  signed  by  Irick  and  attested 
by  one  Netherland.  The  receipt  referred  to  in  this  letter 
was  given  by  H.  H.  Wilkinson  to  Irick  on  the  fifteenth  of 
January,  1S74,  and  was  as  follows,  viz : 

"Received  of  A.  B.  Irick  the  following  bonds  of  the 

Rawley  Springs  Company:  Nos.  153,  154,  155,  156,  157, 158, 

31,  37,  33,  35,  50,  32,  34,  45,  30,  114,  113,  115,  119,  120,  118, 

111,  116,  117,  112,  70,  79,  78,  76,  77,  63,  62,  200,  197,  196, 195. 
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191,  192, 194,  193,  bearing  interest  at  the  rate  of  ten  per 
centum,  payable  January  Ist,  July  1st.  Principal  due  July 
1,  1890.  Pledging  myself  to  pay  the  interest,  when  col- 
lected, to  A.  B.  Irick,  and,  in  case  of  his  death,  to  divide 
the  bonds  equally  between  his  wife  and  his  four  daughters, 
8.  C.  Dold,  A.  J.  Wilkinson,  V.  S.  and  M.  B.  Irick.  Also 
the  following  bonds  on  the  ^me  conditions  as  above: 
Four  bonds  issued  by  N.  M.  Crockett  for  fifteen  hundred 
dollars  each,  and  payable  as  follows:  January  1,  1871, 
January  1, 1872,  January  1,  1873,  and  January  1,  1874,  with 
legal  interest.  Also  four  bonds  of  M.  C.  Reynolds  for  fif- 
teen hundred  dollars  each,  and  payable  as  those  of  N.  M. 
Crockett  described  above. 

[Signed]  "  H.  H.  Wilkinson. 

^'  HarrisoTiburg,  Va.y  January  15,  1874.^' 

Another  receipt  had  been  given  by  Wilkinson  to  Irick 
before  the  letter  of  January,  1877.  This  was  on  the  tenth 
of  October,  1876,  and  is  as  follows,  viz : 

"  Received  of  A.  B.  Irick  the  following  first  mortgage 
bonds  of  the  Rawley  Springp  Company,  which  I  am  to  hold 
in  trust  for  his  children :  64,  67,  68,  88,  89,  90,  150, 151, 152, 
159. 

[Signed]  "  H.  H.  Wilkinson.'' 

The  cause  having  been  referred  to  a  commissioner,  a 
bond  was  reported  against  the  estate  of  Irick,  of  which 
the  following  is  a  copy : 

"?2,394.37.  One  day  after  date,  we  jointly  promise  to 
pay  A.  B.  Irick,  guardian  for  Martha  Fitzgerald,  the  sum 
of  two  thousand  three  hundred  and  ninety-four  dollars 
and  thirty-seven  cents ;  and  we  hereby  waive  the  benefit 
of  our  homestead  exemption  as  to  this  obligation. 
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"  Witness  our  bands  and  seals  tliis  eighteenth  day  of 
May,  1875. 

[Signed]  '*A.  B.  Irick,  [Seal.]^ 

"  M.  G.  Harman,        [Seal.]  I  j^j^^y 
"  Chas.  a.  Yancey,     [Seal.]  | 
"  J.  A.  LowENBACH.*'  [Seal.]  J 

Irick  in  his  life  time  having  qualified  as  the  guardian  of 
the  infant,  Martha  Fitzgerald,  settled  his  account  before  a 
commissioner  as  such  guardian ;  and  being  shown  by  this 
account  to  be  indebted  to  his  infant  ward  in  a  considerable 
amount,  deposited  this  bond  along  with  others  with  the 
said  commissioner  to  secure  the  debt  due  his  ward.  At 
his  death  this  bond  was  turned  over  to  his  personal  repre- 
sentative, the  appellant  E.  L.  Conrad,  together  with  all  the 
others  deposited  with  it.  The  administrator  sued  on  all 
the  other  bonds,  but  did  not  sue  on  this.  The  obligor, 
Charles  A.  Yancey,  who  was  the  uncle  and  law  partner  of 
the  administrator  (Conrad),  was  the  only  solvent  obligor 
on  the  bond  when  Irick  died.  Yancey  made  some  pay- 
ments on  the  bond,  and  made  a  deed  conveying  all  his 
property  in  trust  to  the  administrator  and  another  to  pay 
debts,  leaving  this  debt  out,  and  died  insolvent. 

The  accounts  in  the  cause,  being  taken  by  the  commis- 
sioner, were  reported  to  the  court  on  the  twenty-third  day 
of  September,  1885.  In  the  mean  time  the  appellant,  S. 
R.  Sterling,  had  filed  his  petition  in  the  cause,  claiming, 
by  assignment  from  the  widow  and  children  of  Irick,  all 
their  rights  in  the  bonds  and  stocks  deposited  with  H.  H. 
Wilkinson.  The  commissioner  reported  adversely  to  the 
petition  of  Sterling,  and  submitted  the  question  to  the 
court.  The  said  commissioner  reported  adversely  also  to 
the  claim  of  the  children  and  widow  of  Irick,  and  of  their 
assignee.  Sterling;  to  the  bonds  and  stocks  deposited  with 
H.  H.  Wilkinson,   January,  1874,  and  October,  1876,  as 
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evidenced  by  his  receipts  of  those  dates  respectively,  and 
reported  that  these  should  be  subjected — Firsts  to  the 
claim  of  one  Lockwood,  trustee  for  Mrs.  Chase,  who  claimed 
as  a  purchaser  for  value  without  notice  as  to  a  part  of 
them ;  secondly,  that  they  were  liable  under  the  letter  of 
January  31,  1877,  to  H.  H.  Wilkinson,  to  the  debts  for 
which  the  Wilkinsons  were  bound  as  security  and  indorsers 
for  Irick ;  thirdly,  for  the  debt  due  Irick's  ward,  Martha 
Fitzgerald ;  and,  fourthly,  to  be  distributed  ratably  among 
the  debts  against  the  estate  of  A.  B.  Irick.  And,  as  to  the 
Irick,  Harman,  Yancey,  and  Lo  wen  bach  bond  set  forth 
above,  that  E.  L.  Conrad  had  made  himself  liable  for  that, 
as  the  administrator  of  Irick,  by  his  laches  in  collecting  it. 
And  upon  all  these  points  the  court  sustained  the  commis- 
sioner's report,  and  decreed  accordingly,  overruling  the 
exceptions  to  the  commissioner's  report  as  to  them,  and 
recommitted  the  report  for  further  accounts  and  report, 
and  provided  for  the  collection  of  the  assets  of  Irick's 
estate  in  the  hands  of  the  general  receiver,  and  payments 
in  accordance  with  the  said  decree.  From  this  decree  an 
appeal  was  obtained  by  Sterling  and  Conrad  to  this  court. 
The  first  error  assigned  is  as  to  the  action  of  the  court 
in  overruling  the  claim  of  the  widow  and  children  of  Irick 
to  the  bonds  and  stocks  left  with  H.  H.  Wilkinson,  in  Jan- 
uary, 1874,  and  in  October,  1876.  It  is  claimed  that  these 
created  a  trust  in  the  hands  of  Wilkinson  for  the  benefit 
of  the  widow  and  children  of  Irick;  and  that  it  was  a 
settlement  by  Irick,  upon  a  good  and  meritorious  conside- 
ration, which  was  irrevocable  by  him;  and  that  his  assign- 
ment to  Wilkinson  of  January,  1877,  was  a  pretended 
assignment,  which  was  beyond  the  power  of  Irick,  he  hav- 
ing finally  parted  with  all  control  over  them,  and  Wilkin- 
son having  distinctly  accepted  the  trust,  could  not  affect 
the  rights  of  the  beneficiaries  thereunder,  by  any  collusion 
with  Irick,  for  his  own  benefit,  or  otherwise.     It  is  true 
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tbat  a  man  has  a  right  to  do  what  be  pleases  with  his  own, 
and  may  give  his  property  to  his  wife  and  children,  or  to 
a  trustee  for  their  benefit ;  and  a  meritorious  consideration 
is  sufficient  to  sustain  the  validity  of  such  a  settlement. 
If  this  trust  be  once  perfectly  created,  it  is  irrevocable. 
In  such  cases  the  first  perfectly  created  trust  is  secured, 
and  cannot  be  revoked  by  the  settler  unless  the  power  to 
revoke  is  directly  or  impliedly  reserved  in  the  instru- 
ment. 

Gifts  inter  mx>08  are  upheld  if  the  notes  or  bonds  or 
choses  in  action  are  delivered  to  the  donee  so  as  to  vest 
him  with  an  equitable  title  to  the  fund  they  represent,  and 
to  divest  the  donor  of  all  present  control  and  dominion 
over  it,  absolutely  and  irrevocably ;  and  a  delivery  which 
does  not  confer  upon  the  donee  the  present  right  to  reduce 
the  fund  into  possession  by  enforcing  the  obligation  ac- 
cording to  its  terms,  will  not  suffice.  A  delivery  which 
confers  on  the  donee  power  to  control  the  fund,  only  after 
the  death  of  the  donor,  when  by  the  instrument  itself  it 
is  presently  payable,  is  testamentary  in  character,  and  not 
good  as  a  gift.  See  the  opinion  of  Mr.  Justice  Matthews,  in 
Baskets.  Hassel,  107  U.  S.  602,  and  the  authorities  cited. 
In  that  case  the  certificate  of  deposits  was  indorsed  to  the 
donee.  "No  one  else — then  not  till  my  death.  My  life 
seems  to  be  uncertain.  I  may  live  through  this  spell.  Then 
I  will  attend  to  it  myself.''  The  court  said :  "  The  indorse- 
ment which  accompanied  the  delivery  qualified  it,  and 
limited  and  restrained  the  authority  of  the  donee  in  the 
collection  of  the  money  so  as  to  forbid  its  payment  until 
the  donor's  death.  The  property  in  the  fund  did  not  pre- 
sently pass,  but  remained  in  the  donor,  and  the  donee  was 
excluded  from  its  possession  and  control  during  the  life  of 
the  donor.  That  qualification  of  the  right  which  would 
have  belonged  to  him  if  he  had  become  the  present  owner 
of  the  fund,  establishes  that  there  was  no  delivery  of  pos- 
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session,  according  to  the  terms  of  the  instrument,  and  that 
as  the  gift  was  to  take  effect  only  on  the  death  of  the 
donor,  it  was  not  a  present  executed  gift  cav^a  mortis^  but 
a  testamentary  disposition.'^ 

In  this  case,  the  gift  was  not  only  to  take  effect  only  upon 
the  death  of  the  donor,  and  the  interest  reserved  to  the  donor 
while  living,  but  the  express  provision  was:  ^^ In  case  of 
his  deathy^  the  fund  was  to  be  divided  between  the  named 
persons.  What  did  this  mean  ?  Can  the  donor,  then  in 
failing  health,  and  approaching  his  end,  which  was  not  far 
off,  be  held  to  mean  that  there  was  any  uncertainty  about 
his  death  ?  He  must  have  known,  as  all  men  know,  that 
death  is  certain,  and  was  certain  to  come  to  him.  Why 
did  he  not,  then,  say,  at  my  death?  The  words,  "in  case 
of  my  death,''  were  probably,  intended  and  understood  to 
mean,  "in  case  of  my  death  without  otherwise  disposing 
of  them,"  and  it  seems  that,  as  he  did  not  die  for  some 
years,  he  did  make  6ther  disposition  of  them  to  a  large 
extent.  There  was  a  condition  attached  to  his  gift,  that  it 
was  not  to  take  effect  until  the  donor's  death ;  and  as  it 
could  not  take  effect  in  his  life-time  it  could  not  take  effect 
at  all.  It  was  an  imperfect  gift,  and  the  court  cannot  do 
for  the  donee  what  the  donor  did  not  do — make  it  a  per- 
fect gift. 

There  is  no  report  by  the  commissioner  as  to  the  indebt- 
edness of  Irick  at  the  time  these  papers  were  executed ; 
but  it  is  argued  that  his  object  was  to  avoid  the  payment 
of  his  debts ;  and  the  accounts  taken  show  the  existence 
of  considerable  indebtedness  in  1874,  and  much  greater  in 
1876;  which  continue  to  be  developed,  until  his  estate  would 
be  rendered  insolvent,  were  the  creditors  to  be  deprived  of 
these  bonds  and  stocks  for  the  payment  of  their  debts ; 
and  whether  the  deposit  with  Wilkinson,  in  1876,  was  in- 
tended to  take  effect  before  Irick's  death  or  not,  which  is 
not  clear,  this  gift  to  his  children  was  voluntary,  and  can- 
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not  be  upheld  against  his  creditors.  He  had  certainly^  at 
that  time,  received  the  estate  of  his  ward,  the  appellee, 
Martha  W.  Fitzgerald,  which  he  has  never  paid  over;  and 
the  same  is  true  as  to  other  debts  of  considerable  amount ; 
and  while  this  gift,  or  deposit  with  H.  H.  Wilkinson,  was 
upon  a  meritorious  consideration,  it  was  voluntary,  and 
cannot  be  supported  or  upheld  against  the  creditors  of  said 
Irick,  and  is  properly  set  aside  in  their  favor — the  said 
property  subjected  to  the  payment  of  their  debts. 

The  circuit  court  of  Rockingham  held  that  these  papers 
did  hot  create  a  trust ;  but  that  these  securities  still  re- 
mained the  property  of  Irick,  under  his  contract,  and 
liable  for  his  debts;  and  held  that  they  were  liable  to  the 
debts  of  Wilkinson  for  which  they  had  been  assigned  to 
him,  and  that  he  and  his  father  were  entitled  to  indemnity 
out  of  their  proceeds ;  and  in  this,  we  think,  there  is  no 
error. 

The  question  concerning  the  trustee  of  Mrs.  Chase  is  not 
before  the  court ;  the  appeal  as  to  her,  having  been  dis* 
missed. 

As  to  the  bond  of  Irick,  Harman,  Yancey  and  Lowen- 
bach,  the  appellees  confess  error,  as  to  the  liability  of 
Conrad,  administrator  of  Irick,  as  to  one-half  of  the  bond. 
And  this  is  clear,  as  the  bond  is  expressly  made  a  joint 
bond ;  and  Irick  could  never  have  collected  more  than  half 
of  it  from  Yancey,  nor  could  his  administrator.  But  as  the 
administrator  did  not  take  any  steps  to  enforce  the  collec- 
tion of  this  one-half  of  the  bond,  in  accordance  with  his 
duty  as  administrator,  holding  it  while  the  obligor  was 
solvent,  suffering  him  to  become  insolvent,  and  to  convey 
all  of  his  property  to  the  exclusion  of  this  debt,  he  must, 
upon  well-settled  principles,  be  held  to  have  made  him- 
self liable  for  what  he  could  have  made  out  of  the  obligor, 
Yancey,  which  is  one-half  of  this  bond.  But  he  must  be 
credited,    as   upon  this   one-half,  with   all    collections. 
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already  made.  And  the  decree  against  appellant  Conrad, 
having  been  rendered  in  a  large,  sum,  by  reason  of  his 
appeal,  he  is  entitled  to  his  costs  here.  .  And  the  decree 
of  the  circuit  court  of  Rockingham  will  be  reversed  for 
this  error,  and  otherwise  affirmed,  and  the  cause  remanded 
to  the  said  circuit  court  of  Rockingham  for  further  pro- 
ceedings to  be  had  therein  in  accordance  with  this  opinion 
in  order  to  a  final  decree. 

D£CR££  REVERSED  IN  PART  AND  AFFIRMED  IN  PART. 
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Cleaver  and  al.  v.  Matthews  and  als. 
October  6th,  1887. 

Equitable  Jurisdiction  and  Relief — Vendor  and  Vendee — Bill— -De- 
murrer — Case  at  bar. — A  bill  by  vendees  averring  purchase  of  two 
parcels  of  land  at  a  price  named,  and  execution  of  trust-deed  for 
unpaid  purchase-money ;  prior  sale  of  four  acres  of  the  land  to  B., 
whereof  vendees  had  no  notice ;  delivery  of  deed,  with  general  war- 
ranty, by  vendor  to  them,  with  plat  of  boundaries,  whereof  they  had 
till  then  been  ignorant,  as  well  as  that  the  four  acres  was  part  of  one 
of  these  parcels ;  the  cutting  off  of  the  valuable  timber  on  the  four 
acres  before  delivery  to  them  of  the  deed  and  plat ;  the  damage  to 
them  by  reason  of  such  cutting ;  the  advertisement  for  sale  of  both 
parcels,  whereas  one  was  ample ;  the  insolvency  of  their  vendor ;  and 
praying  for  an  injunction  to  the  sale,  and  for  a  credit  on  the  balance 
of  purchase-money  to  the  extent  of  the  damages  aforesaid,  and  for 
general  relief;  but  not  averring  whether  the  cutting  was  done  before 
or  after  their  purchase,  or  by  whom  it  was  done,  or  that  they  did  not 
get  all  the  land  they  contracted  for — 

Held  : 

Bad  for  want  of  certainty  and  precision,  and  for  want  of  equity.    . 

Appeal  from  decree  of  circuit  court  of  Frederick  county, 
pronounced  November  27th,  1886,  in  the  cause  of  V.  and 
J.  H.  Cleaver,  plaintiffs,  against  P.  T.  Matthews  and  others, 
defendants,  dissolving  an  injunction  and  sustaining  a 
demurrer  to  the  plaintiff's  bill. 

The  bill  averred  that  in  September,  1883,  the  appellants 
entered  into  a  written  contract  with  the  appellee,  Matthews, 
Vol.  Lxxxiu — 101 
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to  purchase  two  contiguous  tracts  of  land — one  containing 
about  sixty-eight  acres,  the  other  about  three  acres— at  a 
stipulated  price;  that  when  the  contract  was  entered  into 
the  vendor  agreed  to  furnish  a  plat  of  the  land  showing  its 
metes  and  bounds;  that  a  deed  conveying  the  land,  with 
general  warranty,  was  made,  but  not  until  the  summer  of 
1884,  and  that  the  plat  was  not  delivered  until  November, 
1885;  that  prior  to  the  date  of  the  contract,  above  men- 
tioned, Matthews  had  contracted  to  sell,  and  did  sell,  four 
acres  of  the  sixty-eight-acre  tract  to  one  Boyer,  and  put 
him  in  possession  thereof,  though  no  deed  to  Boyer  was 
made ;  that  afterwards  Boyer  sold  and  delivered  possession 
of  the  said  four  acres  to  W.  and  J.  Hottell,  who  in  turn 
sold  the  same  to  one  Shull;  that  at  the  time  the  complain- 
ants bought  the  land  they  had  no  notice  of  the  sale  to 
Boyer,  and  that  when  the  deed  and  plat  were  delivered 
to  them  all  the  timber  had  been  cut  from  the  said  four 
acres. 

It  was  also  averred  that  the  complainants,  under  their 
contract,  were  not  entitled  to  possession  of  the  land  until 
March,  1884,  and  that  they  were  ignorant  of  the  exact 
boundaries  of  the  land  until  the  plat  was  delivered,  when, 
for  the  first  time,  they  became  acquainted  with  them;  that 
they  then  ascertained  that  the  said  four  acres  were  em- 
braced in  their  contract  and  in  the  deed  of  Matthews  to 
them,  and  that  by  reason  of  the  timber  having  been  cut 
they  had  sustained  great  loss,  etc. 

It  was  also  averred  that  Matthews  was  insolvent,  and 
that  the  trustee  in  the  deed  of  trust  executed  on  the  land, 
and  another  parcel  of  ten  acres,  by  the  complainants  to 
secure  the  payment  of  the  purchase:money,  had  advertised 
the  laud  for  sale ;  that  all  the  land  conveyed  by  the  deed 
of  trust  had  been  advertised,  whereas  the  sixty-eight-acre 
tract  alone  was  amply  sufficient  to  pay  the  balance  of  pur- 
chase-money remaining  unpaid;  that  the  printed  adver- 
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tisement  of  sale  misdescribed  the  last-mentioned  tract,  it 
being  described  therein  as  having  been  conveyed  to  Mat- 
thews by  deed  from  E.  H.  Boyd  and  R.  T.  Barton,  special 
commissioners,  and  U.  L.  Boyce,  whereas  it,  in  fact,  had 
been  conveyed  by  Boyd  and  Barton,  special  commissioners, 
and  G.  L.  Boyer.  And  the  prayer  of  the  bill  was  that  the 
sale  be  enjoined;  that  the  complainants  be  allowed  a  credit 
on  the  balance  due  by  them  to  the  amount  of  the  loss  sus- 
tained by  them  as  aforesaid,  and  for  general  relief. 

An  injunction  was  awarded,  and  afterwards  the  defend- 
ants demurred  to  the  bill,  and  at  the  hearing  the  injunction 
was  dissolved  and  the  demurrer  was  sustained,  with  leave 
to  the  complainants  to  file  an  amended  bill.  They  de- 
clined, however,  to  do  so,  and,  upon  their  application,  an 
appeal  was  allowed  by  one  of  the  judges  of  this  court. 

A.  R.  Pendleton^  for  the  appellants. 

Harrison  &  Byrd,  for  the  appellees. 

Lewis,  P.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

We  are  of  opinion  that  the  decree  is  plainly  right.  The 
bill  is  demurrable  on  several  grounds.  In  the  first  place, 
it  lacks  certainty  and  precision.  It  complains  that  the 
timber  on  four  acres  of  the  land  has  been  cut,  but  it  does 
not  charge  that  the  cutting  was  done  after  the  land  was 
purchased  by  the  complainants,  and,  for  aught  that  is 
alleged  to  the  contrary,  it  may  have  been  done  before  that 
time.  That  it  was  subsequently  done  is  altogether  a  mat- 
ter of  inference.  But,  assuming  that  it  was  subsequently 
done,  the  result  is  the  same;  for  at  most  it  amounts  to  a 
mere  trespass  on  the  land,  which  is  not  even  charged  to 
have  been  done  by  Matthews.    Indeed,  the  inference  is  that 
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it  was  done  by  Boyer,  or  the  Hottells,  or  Shall,  or  all  of 
them,  and  not  by  Matthews. 

Nor  is  this  all.  The  suit  is  not  brought  to  obtain  com- 
pensation for  a  deficiency  in  the  stipulated  quantity  of  the 
land,  for  there  has  been  no  deficiency.  It  is  conceded  that 
the  complainants  got,  and  are  in  possession  of,  all  the  land 
for  which  they  contracted.  So  that  the  case  is  simply 
this :  The  complainants  are  seeking  by  a  suit  in  equity  to 
set-oflf  against  the  unpaid  balance  of  purchase-money  the 
unliquidated  damages  they  have  sustained  by  reason  of 
the  trespass  or  trespasses  aforesaid,  which  cannot  be  done. 
Their  remedy,  if  they  have  been  injured  as  they  claim,  is 
at  law.  A  suit  in  equity  cannot  be  changed  into  an  action 
of  trespass.  Nor  would  the  fact  of  the  insolvency  of  the 
vendor  give  jurisdiction  to  a  court  of  equity  to  enter  such 
a  decree  as  is  prayed  for,  even  if  the  injury  complained  of 
had  been  caused  by  the  acts  of  the  vendor  himself.  Hob- 
ertson  v.  Hogsheads y  3  Leigh,  667;  Bvzard  v.  Houston^  119 
U.  S.  347;  WasTi.  Sav.  Bank  v.  Thornton^  ante^  p.  157. 

As  to  the  misdescription  of  the  land  in  the  trustee's  ad- 
vertisement of  sale,  it  is  sufl9.cient  to  say  that  that  question 
is  no  longer  a  practical  one  in  the  case.  The  sale  was  en- 
joined upon  the  filing  of  the  bill,  and  when  the  injunction 
was  dissolved  the  proposed  time  of  sale  had  passed. 
Another  advertisement  will,  therefore,  be  necessary  before 
the  land  can  be  sold,  and  when  that  is  made  the  mistake 
in  the  first  (which  was  doubtless  a  typographical  error)  can 
be  corrected,  or  rather  ayoided. 

Complaint  is  also  made  of  the  decree  because  all  the 
land  was  advertised  for  sale  by  the  trustee,  whereas  the 
allegation  of  the  bill,  admitted  to  be  true  by  the  demurrer, 
is  that  the  sixty-eight  acre  tract  alone  is  amply  sufiicient 
to  pay  the  unpaid  balance  of  purchase-money  secured  by 
the  trust  deed.  The  statute  provides  that  a  trustee,  under 
circumstances  like  the  present,  shall  sell  the  property  con- 
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veyed,  "  or  so  much  thereof  as  may  be  necessary.*'  Code 
1873,  ch.  113,  §  6.  And  it  is  therefore  improper,  ordinarily, 
for  the  trustee  to  sell  more  than  is  sufficient  to  satisfy  the 
secured  debt.  But  this  does  not  forbid  his  advertising,  in 
his  discretion,  the  whole  of  the  trust  subject,  for  before 
the  property  is  actually  offered  for  sale  it  cannot  always 
be  known  with  certainty  how  much  it  will  be  necessary 
for  him  to  sell.  The  presumption  is  that  the  trusteee  will 
do  his  duty,  and  in  the  present  instance,  he  having  adver- 
tised the  land  in  parcels,  the  presumption  is  that  when  the 
sale  is  made  no  more  of  the  land  will  be  sold  than  is 
necessary  under  all  the  circumstances,  having  regard  to 
the  interests  of  all  parties. 

Upon  a  similar  question  in  MicMe  v.  JeffrieSy  21  Gratt. 
334,  the  court  said :  "We  do  not  mean  to  say  that  he  (the 
trustee)  must  sell  precisely  so  much  as  may  be  sufficient  to 
satisfy  the  purposes  of  the  trust,  and  no  more.  It  may  be 
difficult  or  impossible  to  do  this,  and  it  may,  in  fact,  be  a 
breach  of  trust  to  do  it.  He  cannot  so  divide  and  sell  the 
land  as  to  do  unnecessary  injury  to  the  owner.  He  is 
the  agent  of  both  parties,  and  must  consult  and  respec^  the 
rights  of  both.  The  sale  of  a  part  of  a  tract  of  land  may 
injuriously  affect  the  sale  or  value  of  the  balance,  and  it 
may  be  the  duty  of  the  trustee  to  sell  the  whole  tract,  or 
more  of  it  than  is  required  for  the  purposes  of  the  trust — 
especially  if  desired  by  the  owner  of  the  land  to  do  so. 
By  duly  considering  the  rights,  interests  and  wishes  of  the 
parties,  an  intelligent  and  faithful  trustee  will  rarely  find 
any  difficulty  in  the  discharge  of  his  trust."  The  decree 
is  affirmed. 

Decree  affirmed. 
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Myers,  by,  &c.  v.  Myers. 

October  6th,  1887. 

1.  Divorce  a  mensa  et  thoko-^ Grounds. —Under  Code  1873,  ch.  105,  ?  7, 

divorce  from  bed  and  board  may  be  granted  for  any  conduct  that  ren- 
ders cohabitation  unsafe,  that  involves  danger  of  life,  limb  or  health. 
But  there  may  be  angry  words,  coarse  and  abusive  language,  humilia- 
ting insults,  and  annoyances  in  all  the  forms  that  malice  can  suggest, 
which  may  as  effectually  endanger  life  and  health  as  personal  violence, 
and  which  would  therefore  afford  grounds  for  relief  by  the  court. 

2.  Idem — Case  at  bar. — Where  husband  kicked  and  beat  without  provo- 

cation his  wife  as  she  was  engaged  in  nursing  her  infant,  and  after- 
wards obscenely  threatened  a  repetition  of  the  assault,  chased  her  out 
of  his  house  menacing  her  with  a  switch,  and  threatened  "to  split 
her  open,"  and  during  a  series  of  years  kept  up  not  only  such  per- 
sonal violence,  but  a  constant  course  of  unkindness,  insult  and  petty 
tyranny  towards  her,  so  as  to  make  it  notorious  and  cause  his  neigh- 
bors to  testify  that  it  would  be  unsafe  for  her  and  her  child  to  dwell 
with  him. 
Held: 

That  she  is  entitled  to  a  divorce  a  mensa  et  thoro  from  him,  and 

to  the  custody  of  the   infant  child,  and  to  a  restitution  of  her 

property. 

Appeal  from  decree  of  circuit  court  of  Rockingham 
county,  rendered  January  19th,  1886,  in  a  cause  wherein 
Sarah  J.  Myers,  by  her  next  friend,  Noah  W.  Berry,  is  com- 
plainant, and  A.  J.  Myers,  was  defendant.  At  the  hearing 
the  court  dismissed  the  bill,  and  the  complainant  procured 
an  appeal.    Opinion  states  the  case. 


Orattan  &  Stephenson^  for  the  appellant. 
Charles  E.  HaaSj  for  the  appellee. 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  to  obtain  a  divorce  a  mensa 
et  thoroy  with  a  decree  for  perpetual  separation  from  her 
husband,  and  recovery  of  the  exclusive  control  of  her 
infant  son,  and  also  of  her  real  and  personal  property. 

The  suit  was  instituted  on  the  thirtieth  of  November, 
1885,  in  said  circuit  court.  The  bill  set  out  that  the  com- 
plainant, Sarah  J.  Myers,  and  the  defendant,  A.  J.  Myers, 
were  married  on  the  thirtieth  of  November,  1876;  that  she 
lived  with  her  said  husband  from  the  time  of  this  mar- 
riage until  some  time  in  August,  1879,  during  which  period 
she  was  a  consistent,  faithful,  and  dutiful  wife,  and  bore  to 
him  one  child  (Michael  H.  Myers),  who  at  the  institution 
of  this  suit  was  seven  years  old;  but  the  bill  charges  that 
notwithstanding  the  complainant's  dutiful  conduct  towards 
her  said  husband,  yet  he,  within  a  short  time  after  their 
marriage,  in  shameful  violation  of  his  marriage  vows, 
treated  complainant  in  the  most  cruel  and  brutal  manner — 
indulging  in  the  coarsest  and  most  abusive  language  towards 
her,  frequently  striking,  beating  and  kicking  her— thereby 
rendering  her  most  miserable  and  unhappy,  and  made  it 
extremely  dangerous  for  herself  and  infant  child  to  live 
with  him;  that  he  became  so  violent  and  intemperate  in 
his  language  and  conduct  towards  her  that  his  neighbors 
had  him  arrested  and  committed  to  the  Western  lunatic 
asylum,  when  complainant  removed  with  her  child  to 
the  home  of  her  brother,  where  she  has  since  resided ; 
and  that  since  her  husband's  return  from  the  asylum 
he  has  continued  to  manifest  the  same  cruel  and  relent- 
less disposition;  has  frequently  spoken  in  the  most 
abusive  manner  of  her,  so  that  she  has  been,  and  is  now, 
apprehensive  of  bodily  injury — indeed,  is  apprehensive  of 
danger  to  her  life  and  that  of  her  child,  were  she  to  attempt 
to  resume  her  former  conjugal  relations  with  him;  and 
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that  he  is  constantly  seeking  to  assert  his  marital  rights  as 
to  complainant  and  her  child,  and,  therefore,  is  a  source  of 
annoyance  and  danger  to  her. 

The  defendant  answered,  and,  though  the  bill  waived  an 
answer  on  oath,  he  denied  every  other  allegation,  but  ad- 
mitted that  under  provocation  he  had  once  slightly  kicked 
her. 

Several  depositions  were  taken.  On  the  hearing,  the 
circuit  court  dismissed  the  complainant's  bill  with  costs, 
and  from  that  decree  the  case  is  here  on  appeal. 

The  facts  disclosed  by  the  evidence  are  that  the  defend- 
ant was  possessed  of  a  violent  temper,  which  he  seems  to 
have  made  little  effort  to  restrain,  especially  at  home  and 
with  respect  to  those  subject  to  his  control,  and  was  arbi- 
trary, coarse  and  surly ;  that  his  habitual  treatment  of  his 
wife  was  unkindly,  though  she  seems  to  have  labored  to 
please  him ;  that  on  one  occasion,  when  she  and  her  white 
hired  female  help  had  retired  to  her  room  to  put  her  child, 
(then  a  very  tender  infant)  to  sleep,  he  came  home  and 
forced  his  way  into  the  room  by  the  window,  under  pre- 
tense that  the  room  door  had  been  closed  upon  him,  of 
which  there  is  no  evidence,  and  said  to  his  wife — "  I'll 
show  you  for  closing  the  door  on  me,"  and  declared  that 
he  was  in  his  own  house,  and  then  jerked  and  kicked  his 
wife  around;  that  on  another  occasion,  when  she  asked 
when  they  would  go  to  the  annual  meeting,  he  got  very 
angry  and  told  her  "he  would  split  her  open";  that  he  told 
her  she  was  "  the  beatingest  woman  to  talk  to  other  men 
he  ever  saw  " ;  that  he  kept  six  cows  to  milk,  but  turned 
oflf  the  white  hired  girl  not  very  long  after  his  wife  had 
borne  him  their  first  and  only  child,  saying  he  would  not 
hire  a  girl  any  longer,  that  his  wife  could  do  the  work 
herself;  that  one  day  his  wife  was  seen  to  run  out  of  the 
house,  pursued  by  him,  with  a  switch  in  his  hand,  he  say- 
ing as  she  fled,  "You  had  better  run";  tliat  she  ran  on  to 
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the  kitchen  to  get  dinner,  and  explained  to  the  hired  girl 
that  he  had  run  her  oat  of  the  house  with  a  switch 
because  she  had  sent  a  little  boy  to  the  store  to  sell  a  couple 
dozen  eggS;  to  get  a  little  cotton  cloth  to  make  pockets  for 
his  pants;  that  his  mind  was  not  then  out  of  sorts,  though 
it  was  before  he^was  sent  to  the  lunatic  asylum;  and  that 
in  October,  1885,  he  admitted  to  his  wife's  brother  that  he 

had  kicked  her  ,  using  vulgar  language  to  designate  the 

part  of  her  body  kicked  by  him — not  to  be  repeated  here; 
and  after  thus  admitting  that  he  had  kicked  her,  said  he 
didn't  care  who  knew  it,  and  that  he  would  kick  her  or 
any  other  woman  under  similar  circumstances. 

The  complainant's  brother,  the  hired  girl,  a  man  who 
lived  in  the  defendant's  house  as  an  employee  for  months, 
and  several  near  neighbors,  all  of  whom  had  had  ample 
opportunities  to  know  of  that  whereof  they  gave  evidence, 
deposed  that  it  would  not,  in  their  opinion,  be  safe  for  Mrs. 
Myers  and  her  child  to  live  with  her  husband,  and  all  of 
them  say  that  his  temper  and  feelings  towards  her  had  not 
improved,  and  that  on  his  visits  to  her  at  her  brother's 
house,  where  she  has  made  her  home  for  several  years,  he 
is  never  kind  and  pleasant  to  her.  On  the  other  hand, 
several  persons  of  inferior  opportunities  testified  to  a  dif- 
ferent opinion.  It  also  appears,  both  from  the  answer  and 
from  the  evidence,  that  at  the  death  of  Mrs.  Myers'  father, 
about  1882,  she  inherited  from  him  real  estate  of  the  value 
of  $18,000  or  $19,000,  and  about  $5,0 JO  of  personalty;  and 
that  her  father  had,  after  lier  said  marriage,  paid  $2,600, 
one-fourth  of  the  purchase-money  of  the  farm  purchased 
by  the  defendant  near  Mt.  Crawford;  and  that  the  defen- 
dant's own  estate  was  worth  some  $11,000. 

It  was  also  stated  in  the  answer  of  the  defendant,  A.  J. 

Myers,  and  proved  that,  in  an  interview  between  Mrs. 

Myers'  brother,  Samuel  Bowman,  and  the  defendant,  which 

had  been  sought  by  the  former  with  the  hope  of  amicably 
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settling  by  articles  of  separation,  this  unhappy  family 
dissension,  the  defendant  proposed  to  Bowman  to  settle  it 
on  these  terms :  Defendant  would  surrender  his  right  of 
curtesy  in  the  real  estate  of  his  wife,  and  all  the  interests 
he  might  have  in  her  personalty,  and  the  possession  of  his 
child  with  permission  for  him  to  visit  and  see  it,  and  she 
should  surrender  to  him  her  interest  (one  fourth)  in  the 
Mt.  Crawford  farm.    This  proposition  Bowman  declined. 

With  these  facts  before  the  court  below,  it  pronounced 
the  decree  here  for  review. 

This  suit  ivas  brought  under  section  7  of  chapter  105, 
Code  1873,  which  reads  thus : 

"A  divorce  from  bed  and  board  may  be  decreed  for 
cruelty,  reasonable  apprehension  of  bodily  hurt,  abandon- 
ment or  desertion.'' 

At  the  threshhold  the  question  arises,  what  constitutes 
such  legal  cruelty  as  will  justify  a  decree  for  a  divorce? 
To  this  question,  we  find  ready  to  hand,  the  answer  given 
by  this  court,  per  Staples,  J.,  in  Latham  v.  Latham,  30 
Gratt.  320-21.  It  is  this:  ^'According  to  the  authorities, 
the  cruelty  which  authorizes  a  divorce,  is  anything  that 
tends  to  bodily  harm  and  thus  renders  cohabitation  unsafe ; 
or,  as  expressed  in  the  older  decisions,  that  involves  dan- 
ger of  life,  limb,  or  health."  This  is  the  sosvitia  of  the 
ecclesiastical  law.  But  to  this  definition  the  learned  judge 
adds:  "I  agree  there  may  be  cases  in  which  the  husband, 
without  violence,  actual  or  threatened,  may  render  the 
marriage  state  impossible  to  be  endured.  There  may  be 
angry  words,  coarse  and  abusive  language,  humiliating 
insults,  and  annoyances  in  all  the  forms  that  malice  can 
suggest,  which  may  as  effectually  endanger  life  and  health 
as  personal  violence,  and  which,  therefore,  would  afford 
grounds  for  relief  by  the  court." 

Divorces  have  ever  been  granted  both  in  England  and  in 
Virginia  with  great  reluctance.    See  the  opinions  of  Sir 
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William  Scott  in  Eoans  v.  EvanSy  in  Oliver  v.  OliDer,  in 
KirTcman  v.  KirTcman^  and  in  Holden  v.  HoldeUy  1  Hag- 
gard's K. 

The  opinion  of  that  eminent  judge  in  Etans  v.  Eoans 
is  universally  esteemed  the  most  learned,  able  and  satis- 
factory opinion  ever  delivered  upon  the  subject  in  either 
England  or  this  country. 

In  his  admirable  work  on  Marriage  and  Divorce,  Mr. 
Bishop,  in  a  note  to  §  717  of  his  first  volume,  makes  a 
lengthy  extract  from  Sir  Wm.  Scott's  opinion  in  Eoans  v. 
Eoans,  and  after  speaking  of  the  opinion  as  one  of  the 
"master  productions  of  Lord  Stowell's  luminous  mind," 
says:  "It  has  been  regarded  ever  since  as  the  leading 
authority  on  this  subject,  and  has  been  approvingly  com- 
mented upon  in  almost  every  subsequent  decision,  English 
or  American.  The  following  most  material  extract  has  in 
this  way  gained  almost  the  weight  of  a  statute,''  and  *  * 
then  quotes  from  the  opinion:  "  What  is  cruelty  f  In  the 
present  case  it  is  hardly  necessary  for  me  to  define  it, 
because  the  facts  here  complained  of  are  such  as  fall  within 
the  most  restricted  definition  of  cruelty;  they  aflfect  not 
only  the  comfort,  but  they  aflfect  the  health,  and  even  the 
life  of  the  party.  I  shall,  therefore,  decline  the  task  of 
laying  down  a  direct  definition.  This,  however,  must  be 
understood,  that  it  is  the  duty  of  courts,  and  consequently 
the  inclination  of  courts,  to  keep  the  rule  extremely  strict. 
The  causes  must  be  grave  and  weighty,  and  such  as  show 
an  absolute  impossibility  that  the  duties  of  the  married 
life  can  be  discharged.  In  a  state  of  personal  danger  no 
duties  can  be  discharged,  for  the  duty  of  self-preservation 
must  take  place  before  the  duties  of  marriage,  which  are 
secondary  both  in  commencement  and  obligation;  but 
what  falls  short  of  this  is  with  great  caution  to  be  ad- 
mitted. *  *  *  *  What  merely  wounds  the  mental 
feelings  is  in  few  cases  to  be  admitted,  where  not  accom- 
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panied  with  bodily  injury,  either  actual  or  menaced.  Mere 
austerity  of  temper,  putulance  of  manners,  rudeness  of 
language,  a  want  of  civil  attention  and  accommodation — 
even  occasional  sallies  of  passion — if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty;  they  are 
high  moral  offenses  in  the  marriage  state,  undoubtedly — 
not  innocent,  surely,  in  any  state  of  life— but  still  they  are 
not  that  cruelty  against  which  the  law  can  relieve.  Under 
such  misconduct  of  either  of  the  parties — for  it  may  exist 
on  one  side  as  well  as  on  the  other — the  suffering  party 
must  bear  in  some  degree  the  consequences  of  an  inju- 
dicious connection—must  subdue  by  decent  resistance  or 
by  prudent  conciliation— and  if  this  cannot  be  done,  both 
must  suffer  in  silence."  &c. 

Now,  in  this  eloquent  summing  up  and  presentation  of 
the  negative  view  of  the  subject,  we  see  that  Lord  Stowell 
was  especially  careful  to  employ  the  appropriate  qualify- 
ing expressions,  such  as  "mere  austerity  of  temper,''  "occa- 
sional sallies  of  passion,''  <Src.,  which  do  not  threaien  bodily 
Tiarmy  and  cannot,  therefore,  constitute  that  legal  cruelty 
without  which  there  can  be  no  proper  ground  for  a  decree 
for  a  divorce;  and  these,  and  nothing  more,  are  referred  to 
by  him  in  his  eloquent  admonition  as  the  things  which 
the  suffering  party  must  subdue  by  a  decent  resistance  or 
by  prudent  conciliation,  or,  failing  this,  must  submit  in 
silence.  Nowhere  does  that  great  judge  say,  or  even  inti- 
mate, that  habitual  unkindness,  coarseness,  and  cruelty  of 
deportment  by  a  husband  towards  an  unoffending  wife; 
the  use  of  coarse,  insulting,  and  abusive  language  to  her, 
though  the  result  only  of  a  violent  and  unrestrained  tem- 
per; pulling  her  around  and  kicking  her  when  she  has  at 
the  breast  her  tender  babe— their  first  and  only  child — 
and,  with  rod  in  hand,  causing  her  to  flee  from  him  as  if 
she  were  a  mere  domestic  animal  suddenly  detected  in 
some  petty  depredation — nowhere  is  it  said  that  such  con- 
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.  duct  and  treatment  as  this  must  be  submitted  to  in  silence. 
No,  there  is  no  intimation  of  the  kind;  nor  can  it  be  said 
that  such  treatment  does  not  measure  fully  up  to  the  most 
restricted  definition  of  legal  cruelty;  nor  that  it  does  not 
amount  to  such  cruelty  as  to  render  the  proper  discharge 
of  the  duties  of  the  married  life  impossible ;  nor  that  it 
does  not  necessarily  tend  to  the  impairment  of  the  health 
of  both  mind  and  body,  and  ultimately  to  the  destruction  of 
both,  and  does  not  afford  ample  ground  for  relief. 

In  the  opinion  referred  to,  Lord  Stowell  says:  "In  a  state 
of  personal  danger  no  duties  can  be  discharged,  for  the 
duty  of  self-preservation  must  take  place  before  the  duties 
of  marriage,  which  are  secondary,  both  in  commencement 
and  in  obligation/'  And  in  another  case  ( Waring  v.  Waring, 
2  Phil.  132,  1  Eng.  Ec.  210,  211;  S.  C.  2  Hag.  Con.  R.  153), 
Lord  Stowell  observed :  "  The  definition  of  legal  cruelty 
is  that  which  may  endanger  the  life  or  health  of  the 
party.''  This  is  in  accord  with  the  definition  given  by  the 
law  lexicographers,  and  is  in  exact  keeping  with  the  defi- 
nition given  by  Staples,  J.,  in  Latham  v.  Latham,  supra, 
where  it  is  said:  "The  cruelty  that  authorizes  a  divorce 
is  anything  that  tends  to  bodily  harm,  and  thus  renders 
cohabitation  unsafe;  or,  as  expressed  in  the  older  decisions, 
that  involves  danger  to  life,  limb,  or  health." 

It  was  not  until  the  act  of  February  17th,  1827,  that  the 
courts  of  this  State  were  invested  with  jurisdiction  to 
grant  divorces.  Under  that  act  only  a  few  cases  in  which 
divorces  Kave  been  decreed  or  desired  have  come  on  appeal, 
to  be  reviewed  by  this  court,  and  these  are  Bailey  v.  Bailey, 
21  Gratt.  43;  Carr  v.  Carr,  22  Gratt.  168 ;  Latham  Y.Latham, 
supra,  and  Harris  v.  Harris,  31^  Gratt.  13.  In  only  the  first 
and  third  of  these  cases  was  cruelty  alleged.  In  the  first  the 
charge  was  abandoned  in  the  argument.  In  the  third  it 
was,  as  we  have  seen,  considered,  but  the  averment  was  not 
regarded  as  sustained  by  the  evidence.    In  some  of  them 
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arose  "reasonable  apprehension  of  bodily  hurt"  as  a  dis- 
tinct ground  of  divorce.  But  these  two  grounds  are  of 
such  analogous  nature  that  the  discussion  of  one  neces- 
sarily involves  the  consideration  of  the  other.  It  is  plain 
that  if  an  act  of  legal  cruelty  has  been  committed,  and 
there  is  evidence  that  the  guilty  party  has  threatened  to 
repeat  that  or  similar  acts,  and  there  is  probability  that 
the  threat  will  be  executed;  or  if  it  appear  from  the  whole 
case  that  the  conduct  of  the  guilty  party  is  such  as  tends 
to  endanger  the  life,  limb,  or  health  of  the  other  party,  or 
such  as  to  render  cohabitation  unsafe  and  improper,  then 
the  court  can  have  no  hesitation  in  granting  the  divorce  on 
either  ground. 

In  the  case  at  bar,  both  "cruelty"  and  "reasonable  appre- 
hension of  bodily  hurt"  are  alleged  by  the  plaintiff,  and 
both  grounds  are  abundantly  sustained  by  the  evidence. 
Not  only  did  this  coarse  and  unnatural  husband  assault 
and  violently  beat,  without  provocation,  his  young  wife 
while  she  was  engaged  in  nursing  and  putting  to  sleep  her 
first  born  infant,  but  five  years  afterwards,  in  shamefully 
obscene  language,  he  threatened  that  he  would  repeat  the 
outrage.  Not  only  did  he  chase  his  wife  out  of  his  house, 
menacing  her  with  a  switch,  but  on  a  more  trivial  occasion 
actually  threatened  "  to  split  her  open."  Not  only  was  he 
guilty  of  these  acts  and  threats  of  actual  violence,  but  his 
constant  course  towards  her  of  unkindness,  insult,  and 
petty  tyranny  was  so  marked  and  notorious  that  all  the 
household  and  neighbors  knew  of  it,  and,  speaking  from 
their  knowledge,  testified  that,  in  their  judgment,  it  would 
be  unsafe  for  Mrs.  Myers  and  her  little  child  to  dwell  with 
this  unnatural  husband  and  father. 

And  what  palliation  is  attempted  to  be  made  for  such 
inhuman  conduct?  Why,  it  is  said  that  these  things  hap- 
pened anterior  to  his  confinement  in  the  lunatic  asylum, 
from  which  he  was  released  in  1881.    The  evidence,  how- 
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ever,  is  that  he  repeated  some  of  his  threats  just  before 
the  institution  of  this  suit,  and,  from  the  temper  displayed 
by  him  towards  her,  it  is  obvious  that  he  would  have 
repeated  also  his  acts  of  cruelty,  had  she  not  kept  away 
from  his  society  and  found  shelter  and  safety  at  the  house 
of  her  father  and  brother. 

It  is  also  suggested,  in  extenuation  of  the  language  of 
menace  used  by  Myers  concerning  his  wife,  that  she  had 
deserted  his  house  and  carried  oflf  his  child.  Though  this 
be  true,  yet  as  she  had  just  cause,  in  the  harsh  and  cruel 
treatment  she  received  at  his  hands,  to  seek  shelter  and 
protection  elsewhere,  the  desertion  was,  in  the  eye  of  the 
law,  his,  not  her's.    Oralle  v.  Oralle^  79  Va.  186. 

The  decree  complained  of  is  unquestionably  erroneous, 
and  must  be  reversed,  with  costs  to  the  appellant,  and  such 
decree  entered  here  as  the  court  below  should  have  entered, 
perpetually  divorcing  the  complainant,  Sarah  J.  Myers,  and 
the  defendant,  A.  J.  Myers,  **  from  bed  and  board,"  and  secur- 
ing to  said  Sarah  J.  Myers  the  exclusive  custody  and  con- 
trol of  her  said  infant  child,  free  from  any  molestation  in 
any  way  by  the  said  A.  J.  Myers;  and  also  securing  to  the 
parties,  respectively,  so  divorced  the  exclusive  possession 
and  control  of  their  estates,  real  and  personal,  free  from 
all  claims  and  pretensions  set  up,  and  all  encroachments 
and  trespasses  attempted  or  made  by  the  other. 

But  as  the  said  Sarah  J.  Myers  owns  and  possesses  an 
estate  ample  for  the  purpose,  and  much  greater  in  value 
than  that  owned  and  possessed  by  the  said  A.  J.  Myers,  it 
would,  under  all  the  circumstances  of  the  case,  be  inequi- 
table to  decree— and  this  court  refuses  to  decree — that  the 
said  A.  J.  Myers  shall  contribute  to  the  support  either  of 
his  said  wife  or  of  his  child.  « 

.  As  to  the  control  of  the  child,  given  to  the  mother,  it  is 
proper  to  say,  by  the  common  law  the  father  is  the  legal 
guardian  of  the  infant.    The  law  gives  it  to  him  against 
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all  the  world.  The  right  of  the  father,  say  all  the  authori- 
ties, to  the  custody  of  the  legitimate  minor  children,  of 
whatever  age  they  may  be,  is  perfectly  clear— two  well 
settled  to  admit  of  dispute.  But  by  our  statute  (section  12, 
chapter  105,  Code  1873)  it  is  provided  that  upon  decreeing 
a  divorce,  whether  from  the  bond  of  matrimony  or  from 
bed  and  board,  the  court  may  make  such  further  decree  as 
it  shall  deem  expedient  concerning  the. estate  and  mainte- 
nance of  the  parties,  or  either  of  them,  and  the  care,  cus- 
tody, and  maintenance  of  their  minor  children,  and  may 
determine  with  which  of  the  parents  the  children,  or  any 
of  them,  shall  remain,  &c. 

In  the  light  thrown  by  the  evidence  in  this  case  upon  the 
character  and  habits  of  the  father,  it  is  clear  that  he  is  not 
a  proper  person  to  be  entrusted  with  the  care,  custody, 
and  training  of  the  child.  Under  such  circumstances,  it 
becomes  the  duty  of  the  court,  and  common  humanity 
requires,  that  the  child  be  entrusted  to  the  exclusive  cus- 
tody, care,  and  training  of  the  mother.  This  we  do,  and 
all  the  more  readily  as  there  is  not  in  the  record  even  an 
intimation  that  she  is  not  in  all  respects  worthy  of  the 
high  and  sacred  trust.  This,  too,  is  in  accordance  with 
the  principle  announced  in  repeated  decisions  of  this  court, 
the  latest  of  which  is  Coffee  v.BlacIc,  82  Va.  567,  and  author- 
ities cited. 

For  the  reasons  aforesaid,  the  decree  of  the  circuit  court 
must  be  reversed  and  annulled,  a  decree  entered  here  as 
above  indicated,  and  the  cause  remanded  to  said  circuit 
court  for  such  further  proceedings  to  be  had  with  respect 
to  the  real  and  personal  estate  of  Mrs.  Sarah  J.  Myers  as 
may  be  necessary  to  carry  fully  into  effect  the  decree  here 
to  be  entered  in  resp^t  thereto. 

Decree  reversed. 
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Reynolds  v.  Cook. 
November  10th,  1887. 

1.  Real  Estate — Conveyance  without  warranty — After-acquired  title — 

General  rule, — The  general  rule  is  that  where  land  is  conveyed  with- 
out warranty,  the  grantor  is  not  estopped  from  setting  up  an  after- 
acquired  title.    Doswelly,  Buchanan,  3  Leigh,  365. 

2.  Idem — Recitals^Estoppel— Exception. — But  where  conveyance  recites 

or  affirms,  expressly  or  impliedly,  that  grantor  is  seized  of  a  particular 
estate  which  it  purports  to  convey,  he  will  be  estopped  to  deny  that 
such  estate  passed,  although  there  be  no  warranty  at  all.  Van  Rens- 
selaer v.  Kearney,  11  Howard,  297. 

3.  TiTLE^Evidence. — Instruments  that  are  muniments  of  title  are,  as  such, 

competent  evidence. 

4.  Ejectment — Special  plea^ Disclaimer, — In  ejectment,  the  only  plea  in 

bar  of  action,  in  whole  or  in  part,  is  the  plea  of  '*  not  guilty."  A  paper 
called  a  "disclaimer,**  but  actually  in  the  nature  of  a  special  plea, 
should  be  rejected.    Code  1873,  ch.  131,  J  13. 

6.  Idem — Declaration—  Verdict. — Declaration  charged  that  defendant  un- 
lawfully withheld  possession  of  whole  limestone  tract.  The  evidence 
showed  that  defendant  claimed  no  other  right  than  to  quarry  and 
remove  limestone  from  the  land.  Verdict:  **We,  the  jury,  find  the 
defendant  not  guilty." 

Held: 

The  verdict  is  contrary  to  the  evidence.  It  should  have  been  for 
the  plaintiff,  except  as  to  the  right  to  quarry  and  remove  lime- 
stone.   Code  1873,  ch.  131,  J  18. 

6.  Incorporeal  Hereditament — Ejectment, — A  right  to  quarry  and  re- 
move limestone  from  a  tract  of  land  is  an  interest  in,  or  a  right  arising 
out  of,  land,  and  as  such  constitutes,  under  Code  1873,  ch.  131,  J  5,  a 
foundation  for  an  action  of  ejectment. 

Argued  at  Staunton.    Decided  at  Richmond. 
Tixxxni — 103 
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Error  to  judgment  of  circuit  court  of  Botetourt  county, 
rendered  at  its  May  term,  1887,  in  an  action  of  ejectment 
wherein  Corbin  M.  Reynolds  was  plaintiff  and  D.  S.  Cook 
was  defendant. 

On  the  twenty-third  of  February,  1880,  the  plaintiff  in 
error,  Corbin  M.  Reynolds,  who  was  the  plaintiff  in  the 
court  below,  sold  and  conveyed,  with  a  covenant  of  general 
warranty,  to  the  defendant.  Cook,  a  certain  tract  of  land 
lying  on  James  river,  in  the  said  county,  called  Mt.  Airy. 
On  the  same  day  the  parties  entered  into  a  supplemental 
contract  under  seal,  wherein  it  was  recited  that  it  not 
having  been  convenient  to  incorporate  into  the  deed  to  Mt. 
Airy  certain  "  exceptions  and  provisions,''  it  was  therefore 
stipulated,  ''as  a  part  of  the  original  contract  for  the  sale 
of  the  land,"  that  the  said  Reynolds  was  to  have  the  right 
to  the  then  growing  crop  of  wheat  on  the  land,  and  the 
privilege  of  harvesting  and  removing  it  at  the  proper 
time.  And  then  it  was  further  stipulated  as  follows :  '*  The 
said  Reynolds  also  grants  unto  the  said  Cook  the  right  to 
quarry  and  remove  all  the  limestone  (free  of  charge  for 
royalty)  that  may  be  required  for  furnace  and  agricultural 
purposes,  in  connection  with  the  aforesaid  Mt.  Airy  tract 
of  land,  from  the  said  Reynolds'  land  on  the  opposite  side 
of  the  river."  The  consideration  for  the  sale  as  expressed 
in  the  deed  was  the  sum  of  ?26,000. 

At  the  time  of  these  transactions  Reynolds  had  no  title 
to  the  land  described  as  lying  "  on  the  opposite  side  of  the 
river,"  which  was  a  tract  containing  about  twenty  acres, 
though  he  represented  to  Cook  that  he  owned  it.  He, 
however,  several  years  thereafter  (in  September,  1885,)  ob- 
tained a  patent  for  the  same  from  the  Commonwealth, 
whereby  the  legal  title  to  the  land  became  vested  in  him. 
.  After  he  had  thus  acquired  title  to  the  land,  the  present 
action  was  instituted,  he  claiming  that  the  grant  of  the 
right  to  take  limestone  from  the  land  not  having  been 
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made  with  a  covenant  of  warranty,  the  subsequently 
acquired  title  did  not  enure  to  the  bene'fit  of  his  grantee. 

The  defendant  pleaded  the  general  issue,  not  guilty,  and 
also  filed  what  in  the  record  is  termed  a  "disclaimer," 
which  is  as  follows :  "  And  the  said  defendant  further  says 
that  he  does  not  claim  title  to  the  said  tract  of  land  sued 
for  in  this  action ;  nor  does  the  said  defendant  claim  the 
possession,  or  the  right  to  the  possession,  of  the  said  land, 
except  the  right  to  enter  upon  the  said  land  and  to  quarry 
and  remove,  free  of  charge  for  royalty,  all  the  limestone 
that  may  be  required  by  the  said  defendant  for  furnace 
and  agricultural  purposes  (in  connection  with  the  aforesaid 
Mt.  Airy  tract  of  land)  from  the  said  plaintiflf's  lands  on 
the  opposite  side  of  the  river  from  the  aforesaid  Mt.  Airy 
tract,  and  which  are  the  same  lands  sued  for  in  this  action, 
as  was  granted  and  allowed  unto  the  said  defendant  by  the 
said  plaintiff  by  and  under  their  certain  written  agreement 
under  date  of  February  23,  1880,  and  this  the  said  defend- 
ant is  ready  to  verify." 

To  the  filing  of  this  paper  the  plaintiff  objected,  but  the 
court  overruled  the  objection  and  allowed  the  paper  to  be 
filed;  to  which  ruling  of  the  court  the  plaintiff  excepted. 
The  plaintiff  also  objected,  at  the  trial,  to  the  introduction 
in  evidence  of  the  deed  and  the  supplemental  agreement 
above  mentioned,  but  the  objection  was  overruled,  and  he 
again  excepted.  It  was  proved  that  after  the  execution  of 
the  agreement  the  defendant  had  exercised  acts  of  owner- 
ship over  the  land  to  the  extent  of  quarrying  and  removing 
limestone  therefrom  at  his  will,  and  that  his  claim  did 
not  extend  beyond  the  right  to  enter  upon  the  same  for 
that  purpose.  There  was  a  verdict  for  the  defendant  in 
these  words:  "We,  the  jury,  find  the  defendant  not  guilty." 
The  plaintiff,  thereupon,  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence;  but  the  court  overruled  the  motion  and  entered 
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up  judgment  on  the  verdict,  and  the  plaintiff  excepted.  I'd 
this  judgment  a  writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court. 

G.  W.  &  L.  a  Hanshrough  and  H.  W.  Sheffey,  for  the 
plaintiff  in  error. 

Haden  &  Haden  and  Glasgow  &  Glasgow^  for  the  de- 
fendant in  error. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion 
of  the  court. 

By  the  supplemental  agreement  under  seal,  of  the  twenty- 
third  of  February,  1880,  the  right  to  quarry  and  remove 
limestone  for  certain  specific  purposes  was  granted  by 
Reynolds  to  Cook,  which  passed  to  the  latter  an  incor- 
poreal hereditament,  provided  Reynolds  was  seised  of  the 
land  in  respect  of  which  the  right  was  granted  when  the 
agreement  was  executed.  It  was  clearly  an  incorporeal 
hereditament — first,  because  it  was  not  a  mere  license,  as 
was  the  case  in  BarTcsdale  v.  Hairston,  81  Va.  764,  and  in 
other  similar  cases  there  cited;  and,  secondly,  because  it 
was  not  the  grant  of  an  exclusive  right.  Johnstown  Iron 
Co.  V.  Oamhria  Iron  Co,,  32  Pa.  St.  241 ;  Clement  v.  Young- 
man,  40  Id.  341 ;  MarUe  Co.  v.  Ripley,  10  Wall.  339;  63  Am. 
Dec.  101,  and  cases  cited.  Such  a  right  has  been  compared 
to  a  grant  of  common  sans  nomhrey  and  is,  therefore,  an 
interest  in,  or  a  right  arising  out  of,  land,  and  as  such  con- 
stitutes, under  our  statute,  a  foundation  for  an  action  of 
ejectment.  Code  1873,  ch.  131,  §  5;  3  Kent's  Comm.  419; 
Tyler  on  Ejectment,  42. 

This  is  not  disputed.  The  real  controversy  relates  to  the 
effect  of  the  grant  in  another  particular.  It  appears  from 
the  record  that  when  the  grant  was  made  Reynolds  had 
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no  title  to  the  land,  and  the  first  and  principal  question  is, 
whether  he  is  estopped  from  setting  up  as^  against  the 
defendant  the  title  subsequently  acquired.  He  contends 
that  he  is  not,  on  the  ground  that  the  grant  was  made  with- 
out a  clause  of  warranty,  and  where  there  is  no  warranty, 
he  says,  there  is  no  estoppel. 

On  the  other  hand,  the  defendant  contends— first,  that 
the  deed  to  Mt.  Airy  and  the  supplemental  agreement  are 
virtually  one  instrument,  and,  therefore,  that  the  covenant 
of  warranty  in  the  deed  embraces  the  mineral  right  also; 
and,  secondly,  that  the  plaintiff  is  estopped  independently 
of  the  warranty. 

As,  in  our  view,  the  case  may  be  disposed  of  on  the  latter 
ground,  that  alone  will  be  considered. 

The  general  rule  undoubtedly  is,  that  where  land  is  con- 
veyed without  warranty,  the  grantor  is  not  estopped  from 
setting  up  an  after-acquired  title.  On  the  other  hand,  a 
covenant  of  warranty  works  an  estoppel,  and  the  reason 
usually  given  is  that  the  estoppel  prevents  circuity  of 
action.  Doswell  v.  BuchanarCs  EaforSj  3  Leigh,  365;  Greg- 
ory V.  Peoples,  80  Va.  355.  But  this  is  not  the  only  ground 
upon  which  an  estoppel  arises.  The  rule  is  well  estab- 
lished that  where  the  deed  recites  or  affirms,  expressly  or 
impliedly,  that  the  grantor  is  seised  of  a  particular  estate 
which  the  deed  purports  to  convey,  and  upon  the  faith 
of  which  the  bargain  was  made,  he  will  be  thereafter 
estopped  to  deny  that  such  an  estate  was  passed  to  his 
vendee,  although  the  deed  contains  no  covenant  of  war- 
ranty at  all.  And  the  rule  accords  with  common  honesty 
and  fair  dealing. 

The  leading  case  on  the  subject  in  this  country  is  Van 
Rensselaer  v.  Kearney y  11  How.  297,  which  was  ably  argued 
and  very  fully  considered.  In  that  case  a  deed  was  executed 
by  a  life  tenant  conveying  his  interest  in  certain  lands, 
which  was  supposed  by  the  parties  at  the  time  to  be  a 
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fee-simple,  and  upon  that  footing  the  bargain  proceeded. 
Afterwards  the  grantor  acquired  the  fee,  and  it  was  held 
that  he  and  those  claiming  under  him  were  estopped  by 
his  deed  from  setting  up  such  after-acquired  interest,  inde- 
pendently of  the  covenants  in  the  deed,  which  were  of 
doubtful  import. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson 
said :  "  Where  the  deed  bears  on  its  face  evidence  that  the 
grantor  intended  to  convey,  and  the  grantee  expected  to 
become  invested  with,  an  estate  of  a  particular  description 
or  quality,  and  that  the  bargain  had  proceeded  upon  that 
footing  between  the  parties,  then,  although  it  may  not  con- 
tain any  covenants  of  title,  in  the  technical  sense  of  the 
term,  still  the  legal  operation  and  effect  of  the  instrument 
will  be  as  binding  upon  the  grantor  and  those  claiming 
under  him,  in  respect  to  the  estate  thus  described,  as  if  a 
formal  covenant  to  that  effect  had  been  inserted^  at  least 
so  far  as  to  estop  them  from  ever  afterwards  denying  that 
he  was  seised  of  the  particular  estate  at  the  time  of  the 
conveyance." 

He  then  refers  to  and  reviews  a  number  of  authorities, 
English  and  American,  on  the  subject,  and  continues  as 
follows  :  ^'  The  principle  deducible  from  the^e  authorities 
seems  to  be,  that  whatever  may  be  the  form  or  nature  of 
the  conveyance  used  to  pass  real  property,  if  the  grantor 
sets  forth*  on  the  face  of  the  instrument,  by  way  of  recital 
or  averment,  that  he  is  seised  or  possessed  of  a  particular 
estate  in  the  premises,  and  which  estate  the  deed  purports 
to  convey ;  or,  what  is  the  same  thing,  if  the  seisin  or  pos- 
session of  a  particular  estate  is  affirmed  in  the  deed,  either 
in  express  terms  or  by  necessary  implication,  the  grantor 
and  all  persons  in  privity  with  him  shall  be  estopped  from 
ever  afterwards  denying  that  he  was  so  seised  and  possessed 
at  the  time  he  made  the  conveyance.  The  estoppel  works 
upon  the  estate  and  binds  an  after-acquired  title  as  between 
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parties  and  privies."  And  the  reason,  he  adds,  is  that  such 
afllrmation  must  necessarily  have  influenced  the  grantee 
in  making  the  purchase,  and,  hence,  the  grantor  and  those 
in  privity  with  him,  in  good  faith  and  fair  dealing,  should 
be  forever  thereafter  precluded  from  gainsaying  it. 

"  The  doctrine,"  he  also  added,  "  is  founded  upon  the 
highest  principles  of  morality,  and  recommends  itself  to 
the  common  sense  and  justice  of  every  one.  And  although 
it  debars  the  truth  in  the  particular  case,  and  therefore  is 
not  unfrequently  characterized  as  odious,  and  not  to  be 
favored,  still  it  should  be  remembered  that  it  debars  it 
only  in  the  case  where  its  utterance  would  convict  the 
party  of  a  previous  falsehood  *  *  and  imposes  silence 
only  when  in  conscience  and  honesty  he  should  not  be 
allowed  to  speak." 

The  doctrine  of  this  case  was  reaffirmed  in  Lessee  of 
French  v.  Spencer,  21  How.  228— a  case  very  similar  to  the 
case  at  bar.  There,  one  Fosgit  conveyed,  by  deed  purport- 
ing to  convey  the  fee,  a  certain  tract  of  land  without 
warranty,  to  which  at  the  time  he  had  not  the  legal  title. 
Afterwards  a  patent  for  the  land  issued  in  his  name  from 
the  Federal  government,  whereby  he  acquired  the  legal 
title;  and  after  his  death,  in  an  action  of  ejectment  to 
recover  the  land  by  one  of  his  heirs  against  the  heirs  of 
his  grantee,  to  whom  in  the  meantime  the  land  had  de- 
scended, it  was  held  that  the  plaintiff,  claiming  under  the 
grantor,  was  estopped -by  the  deed  from  disturbing  the 
title  or  possession  of  the  defendants.  "The  estoppel," 
said  the  court,  "  works  upon  the  estate  and  binds  an  after - 
acquired  title  as  between  parties  and  privies."  See  also 
Carver  v.  JacJcsoUy  4  Pet.  1,  85;  Batchelder  v.  Lovely,  69 
Me.  33;  Magruder  v.  Esway,  35  Ohio  St.  221;  Root  v. 
QroolCy  7  Barr,  378;  ClarJc  v.  Baker,  14  Cal.  612;  Nixon  v. 
Carco,  12  Miss.  414;  Bush  v.  Person,  18  How.  82;  Bigelow 
on  Estoppel  (3d  ed.),  332 ;  2  Smith's  Lead.  Cas.  (7th  Am. 
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ed.)  p.  673,  notes  to  Duchess  of  Kingston's  case;  7  Rob.  Pr. 
419,  et  seq.  See  also  what  is  said  by  the  court  in  Wynn  v. 
Hannan^s  demsees,  6  Gratt.  164. 

These  principles  apply  to  the  present  case  and  are  deci- 
sive of  it.  The  supplemental  agreement  of  the  twenty- 
third  of  February,  1880,  shows  that  the  right  to  quarry 
limestone  on  the  land  was  embraced  in  the  original  con- 
tract for  the  sale  of  Mt.  Airy  farm  on  the  opposite  side  of 
the  river.  The  consideration  expressed  in  the  deed  to  Mt. 
Airy  is  ?26,000,  so  that  the  grant  of  the  mineral  right  was 
for  a  valuable  consideration.  When  the  sale  was  made  the 
plaintiflf  represented  to  the  defendant  that  he  owned  the 
land,  and  the  fair  inference  from  the  record  is  that  the 
latter,  in  consequence  of  the  representations  of  the  former, 
believed  the  title  was  good  and  bargained  accordingly. 

The  comprehensive  language  of  the  grant,  taken  in  con- 
nection with  the  deed  to  which  it  refers,  supports  this 
view.  The  deed  conveys  the  Mt.  Airy  farm  "  to  the  said 
Cook,  his  heirs  and  assigns  forever,"  and  the  right  granted 
was  to  quarry  limestone  for  furnace  and  agricultural  pur- 
poses "in  connection  with''  that  farm.  This  shows,  in  the 
absence  of  anything  to  the  contrary,  that  the  defendant 
expected  to  become  invested  with  an  estate  in  fee.  The 
language  of  the  grant  is  appropriate  to  pass  an  estate  in 
fee,  and,  by  implication  at  least,  affirms  that  the  plaintiff 
was  seised  of  such  an  estate.  Whether,  in  addition  to  this, 
the  defendant,  on  the  faith  of  the  grant,  has  expended 
money  in  the  erection  of  a  furnace  or  otherwise,  does  not 
appear.  But  enough  does  appear  to  show  very  clearly  that 
the  attempt  of  the  plaintiff  to  set  up  the  after-acquired  title 
is  not  consistent  with  good  faith  and  fair  dealing.  And 
we  are  of  opinion  that  he  is  estopped  by  the  grant,  con- 
strued in  connection  with  the  deed,  from  doing  so.  Cad- 
well  V.  Fulton,  31  Pa.  St.  476,  489. 

We  are  also  of  opinion  that  the  objection  to  the  action 
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of  the  circuit  court  in  permitting  the  deed  and  the  supple- 
mental agreement  to  be  given  in  evidence  to  the  jury  is 
not  well  taken.  These  instruments  are  muniments  of  the 
defendant's  title,  and  as  such  are  competent  evidence.  Les- 
see of  French  v.  Spencer y  21  How.  supra. 

There  was  error,  however,  in  overruling  the  plaintiff's 
objection  to  the  filing  of  the  paper  called  a  disclaimer. 
Technically,  it  is  not  a  disclaimer,  but  is  in  the  nature  of 
a  special  plea  in  bar,  and  ought,  therefore,  to  have  been 
rejected;  for  in  an  action  of  ejectment,  the  only  plea  in 
bar  of  the  action,  in  whole  or  in  part,  admissible  under  the 
statute  is  the  plea  of  not  guilty.  The  defendant,  it  has 
been  held,  may  plead  in  abatement,  and  may  also  plead 
the  general  issue;  but  matters  in  bar  of  the  action  can  be 
set  up  only  under  a  plea  of  the  latter  kind.  Code  1873, 
ch.  131,  §  13;  Jas.  Biv.  &  Kan.  Co.  v.  Robinson,  16  Gratt.  434. 
It  is  not  easy,  however,  to  see  wherein  the  plaintiff  has 
been  injured  by  the  ruling  of  the  circuit  court  in  this  par- 
ticular, and  if  this  were  all,  the  judgment,  perhaps,  might 
be  affirmed  in  accordance  with  the  rule  acted  on  in  Dan- 
ville  BanJc  v.  Waddill,  27  Gratt.  448 ;  Snouffefs  Adm^r  v. 
Hanshroughy  79  Va.  166,  and  in  other  similar  cases. 

But  this  is  not  all.  Another  objection  is  made  to  the 
judgment  which  is  insuperable.  The  plaintiff  moved  for 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence,  and  this  motion  was  overruled.  It  ought 
to  have  been  granted.  The  declaration  alleges  that  the 
defendant  unlawfully  withholds  possession  of  the  whole 
of  the  limestone  tmck  of  land,  but  the  evidence,  as  well  as 
his  own  admission,  shows  that  he  asserts  no  other  right  or 
interest  in  the  land,  or  to  the  possession  thereof,  than  the 
right  to  quarry  and  remove  limestone  therefrom,  as  granted 
by  the  supplemental  agreement  of  the  twenty-third  of 
February,  1880.  It  also  shows  that,  except  as  to  this  right, 
the  verdict  ought  to  have  been  for  the  plaintiff,  since  the 
Vol.  Lxxxiii— 104 
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statute  provides  that  in  an  action  of  ejectment  the  plaintiff 
may  recover  any  part  or  share  of  the  premises,  though  it 
be  less  than  what  is  claimed  in  the  declaration.  Code, 
ch.  131,  §  18.  Yet  the  verdict,  in  effect,  finds  that  the 
plaintiff  has  no  title  to  and  is  not  entitled  to  the  possession 
of  any  part  of  the  premises  claimed  In  the  declaration,  and 
hence  the  judgment  entered  on  the  verdict,  if  permitted 
to  stand,  would  hereafter  conclude  the  plaintiff  and  his 
privies  as  to  the  title  and  right  of  possession  to  the  whole 
tract;  for  the  statute,  in  express  terms,  enacts  that  "any 
such  judgment  in  an  action  of  ejectment  *  *  shall  be 
conclusive  as  to  the  title  or  right  of  possession  established 
in  such  action  upon  the  party  against  whom  it  is  rendered, 
and  against  all  persons  claiming  from,  through  or  under 
such  party,"  saving  to  infants  and  certain  other  persons 
under  disabilities  at  the  time  of  the  judgment  five  years 
within  which  to  sue  after  such  disabilities  have  been  re- 
moved.   Code,  ch.  131,  §§  35,  36. 

The  judgment  will,  therefore,  bo  reversed,  and  the  case 
remanded  for  a  new  trial. 

Fauntleroy,  J.,  concurred  in  reversing  the  judgment,  but 
was  further  of  opinion  that  the  plaintiff  was  not  estopped 
by  the  supplemental  agreement  of  twenty-third  of  Feb- 
ruary, 1880,  from  setting  up  his  after-acquired  title. 


Judgment  reversed. 
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Shenandoah  Valley  Railroad  Co.  v.  Moose. 

November  10,  1887. 

1.  Railroad  Coyivxi^Y^ Infirm  passengers^ Negligent  injuries^ Instruc- 

tions.— Passenger  afflicted  with  rheumatism  was  thrown  from  his  seat 
by  a  collision  of  trains,  and  his  thigh-bone  broken.  In  action  for 
damages  company's  counsel  asked  that  the  jury  be  instructed  that, 
though  they  believed  the  plaintiff  was  injured  as  complained  of,  yet  he 
cannot  recover  if  they  believed  that  he  was  in  such  an  infirm  state  as 
would  have  prevented  a  prudent  man  from  taking  the  risk  of  travel, 
and  but  for  which  state  he  would  not  have  received  the  injury. 
Held: 

The  instruction  was  properly  refused,  because  inconsistent  with 
both  the  evidence  and  the  law. 

2.  Idem^ Irrelevant  instructions— Case  at  bar. — It   is  not  erroneous  to 

refuse  to  give  instructions  that  are  abstract  and  irrelevant  to  the 
evidence,  and  hence  misleading,  such  as  the  second  and  third  asked 
for  by  the  defendant  in  the  case  at  bar. 

3.  Appellate  Court — Variances— Objections, — It  is  too  late  to  make  ob- 

jections here  for  the  first  time  to  a  variance  between  the  allegations 
and  the  proof. 

Argued  at  Staunton.    Decided  at  Richmond. 

Error  to  judgment  of  circuit  court  of  Rockbridge  county, 
rendered  fifth  May,  1887,  in  an  action  of  trespass  on  the 
case  for  damages  for  negligent  injury,  wherein  the  defend- 
ant in  error.  Moose,  was  plaintiff  and  the  Shenandoah 
Valley  Railroad  Company  was  the  defendant. 

The  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff  while  travelling  as  a  passenger 
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on  the  road  of  the  defendant  company.  At  the  time  the 
plaintiff  was  injured  he  was  seated  in  a  Pullman  car 
attached  to  the  train  upon  which  he  had  taken  passage. 
The  injuries  were  caused  by  the  collision  of  the  train  with 
a  coal  car  of  the  defendant  at  Ripon  station,  in  Jefferson 
county,  West  Virginia,  the  plaintiff  being  thrown  from  his 
seat  in  the  car  with  such  violence  as  to  break  the  neck  of 
his  right  thigh-bone,  and  to  produce  other  and  permanent 
injuries.  On  the  day  mentioned  in  the  declaration  he  took 
the  train  at  Loch  Laird  station,  in  Rockbridge  county,  to  go 
to  New  York,  and  while  on  his  journey  received  the  inju- 
ries complained  of.  The  action  was  assumpsit,  founded 
upon  an  alleged  contract  to  safely  carry  the  plaintiff  from 
the  station  last  mentioned  to  the  northern  terminus  of  the 
defendant's  road,  to-wit,  Hagerstown,  in  the  State  of  Mary- 
land. And  the  breach  alleged  was  the  collision  and  con- 
sequent injuries  to  the  plaintiff  above  mentioned. 

At  the  trial,  the  court,  on  the  plaintiff's  motion,  gave  to 
the  jury  the  following  instructions : 

"L  When  injury  or  damage  happens  to  a  passenger  [on 
a  railroad]  by  a  collision,  or  by  any  other  accident  occur- 
ring on  the  road,  the  prima  facie  presumption  is  that  it 
occurred  by  the  negligence  of  the  railroad  company,  and 
the  burden  of  proof  is  on  the  company  to  establish  that 
there  has  been  no  negligence  whatsoever,  and  that  the 
damage  has  been  occasioned  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight  could  not 
prevent. 

**IL  The  law,  in  tenderness  to  human  life  and  limb, 
holds  railroad  companies  liable  for  the  slightest  negli- 
gence, and  compels  them  to  repel  by  satisfactory  proofs 
every  imputation  of  suclji  negligence.  When  carriers  un- 
dertake to  convey  passengers  by  the  powerful  but  danger- 
ous agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence. 
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Any  negligence  or  default  in  such  case  will  make  such 
carrier  liable. 

"  III.  The  Shenandoah  Valley  Railroad  Company,  as  a 
common  carrier  of  passengers,, was  bound  to  exercise  the 
utmost  degree  of  diligence  and  care  in  safely  transporting 
the  plaintiff  upon  his  journey." 

To  the  giving  of  these  instructions  the  defendant  ex- 
cepted. It  also  offered  seven  instructions  of  its  own,  two 
of  which  were  given ;  the  rest  were  refused.  There  was  a 
verdict  for  the  plaintiff  for  $8,000  damages,  and  judgment 
having  been  rendered  on  the  verdict,  the  defendant  obtained 
a  writ  of  error  from  one  of  the  judges  of  this  court. 

Wm*  If,  Traders  and  JEJdmund  PendletoUy  for  plaintiff 
in  error. 

J.  R.  Tucker  and  W.  A>  Anderson^  for  defendant  in  error. 

Lewis,  P.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  principal  questions  raised  in  this  court  relate  to  the 
refusal  of  the  circuit  court  to  give  the  jury  certain  in- 
structions offered  by  the  defendant.  No  objection  is  made 
to  the  instructions  which  were  given  at  the  instance  of  the 
plaintiff;  nor  are  they  open  to  objection,  since  they  literally 
propound  the  law  as  it  has  been  declared  by  this  court, 
and  in  numerous  decisions  of  courts  of  last  resort  in  Eng- 
land and  in  this  country.  Bait.  &  Ohio  R.  R.  Co.  v.  Night- 
man^s  AdmW^  29  Gratt.  431 ;  Same  v.  NoelVs  AdmWy  32  Id. 
394;  Phila.  &  Reading  R.  R.  Co.  v.  Derby j  14  How.  468; 
Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Horst^  93  U.  S.  291 ; 
2  Wood's  Railway  Law,  §  301,  p.  1074,  and  cases  cited. 

The  first  instruction  offered  by  the  defendant,  and  re- 
fused, is  as  follows : 
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"Although  the  jury  believe  from  the  evidence  that  the 
injury  complained  of  in  the  declaration  was  inflicted  by 
the  defendant  upon  the  plaintiff,  in  the  manner  therein  set 
out,  yet  the  plaintiff  is  not  entitled  to  recover  if  they  shall 
further  believe  from  the  evidence  that  he  was  in  a  feeble 
and  infirm  state  of  health,  and  such  as  would  have  pre- 
vented a  prudent  man  from  running  the  risk  of  travel;  and, 
that  but  for  his  diseased  and  helpless  condition,  the  plain- 
tiff would  not  have  suffered  the  injury  so  inflicted  by  the 
defendant." 

This  instruction  was  rightly  refused.  In  the  first  place, 
it  is  not  relevant  to  the  evidence  in  the  case.  It  presents 
an  unwarranted  hypothesis  to  the  consideration  of  the 
jury,  and  if  a  verdict  for  the  defendant  had  been  returned 
upon  such  hypothesis,  it  would  have  been  the  duty  of  the 
court,  upon  the  motion  of  the  plaintiff,  to  set  it  aside. 
There  is  nothing  even  tending  to  show  that  the  plaintiff 
was  in  such  condition  as  to  render  railroad  travel  on  his 
part  imprudent,  much  less  that  his  condition  was  "  help- 
less." The  most  the  evidence  shows  on  that  point  is  that 
the  plaintiff  had  been  suffering  for  several  months  with 
chronic  rheumatism  of  the  hip  and  of  the  muscles  and  tis- 
sues therewith  connected.  But  it  also  shows  that  at  the 
time  of  the  accident  he  was  nearly  well;  that  for  some 
time  prior  thereto  he  had  been  going  about,  and  that  the 
day  before  he  had  been  engaged  in  setting  out  and  pruning 
fruit  trees  in  his  orchard ;  that  he  used  one  crutch  in  walk- 
ing (generally  as  a  staff),  and  was  rapidly  getting  well 
when  the  accident  occurred.  So  that  the  instruction  was 
calculated  to  mislead  the  jury,  and  it  would  have  been 
error  to  have  given  it.  The  office  of  an  instruction  is  to 
aid  the  jury  in  arriving  at  a  correct  conclusion  upon  the 
evidence  in  the  case,  not  to  mislead  or  perplex  them  by 
laying  down  merely  abstract  propositions  or  by  submitting 
questions  in  relation  to  which  there  is  no  evidence.    Wiley 


.Shenandoah  Valley  R.  R.  Co.  v.  Moose.  831 

Opinion. 

V.  GivenSy  6  Gratt.  277;  Pasley  v.  English^  10  Id.  236;  Bos- 
welVs  case,  20  Id.  860;  Central  Lunatic  Asylum  v.  Flana- 
gaUy  80  Va.  110;  Priest  v.  Whitacrey  78  Id.  161 ;  Michigan 
Bank  v.  Eldred,  9  Wall.  544;  Railroad  Company  v.  Olad- 
mon,  15  Id.  401. 

The  instruction  is  also  erroneous  in  another  point  of 
view.  It  not  only  assumes  that  the  plaintiff  was  helplessly 
infirm,  but  that  such  assumed  infirmity  was  equivalent  to 
contributory  negligence  on  his  part,  which  bars  a  recovery. 
It  thus  ignores  an  important  qualification  of  the  general 
rule  as  to  the  legal  effect  of  contributory  negligence,  which 
is  this,  that  though  the  plaintiff  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may  in  fact  have 
contributed  to  the  accident,  yet  if  the  defendant  could,  in 
the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened,  the  plaintiff's 
negligence  will  not  excuse  him.  This  qualification  was 
clearly  stated  in  the  case  of  Tuff  v.  Warman^  5  C.  B.  (N.  S.) 
673,  so  often  referred  to,  and  is  the  established  doctrine  in 
England,  and  certainly  in  this  State.  Indeed,  it  is  nothing 
more  than  the  application  of  the  maxim,  sic  utere  tuo 
ut  alienwm  non  laedas.  Broom.  Leg.  Max.  385;  Radley  v. 
London  &  Northwestern  Railway  Company,  L.  R.  1  App. 
Cas.  754 ;  Richmond  &  Danmlle  R.  R.  Co.  v.  Anderson^ s 
Adm^r,  31  Gratt.  812;  Dun  v.  Seaboard  &  Roanoke  R.  R. 
Co.,  78  Ya.  645 ;  Farley's  Adm'r  v.  Richmond  &  Danville 
R.  R.  Co.,  81  Id.  783 ;  N.  T.,  P.  &  N.  R.  R.  Co.  v.  Kellam's 
AdmW  (reported  in  this  volume). 

Hence,  even  if  the  conclusion  could  be  fairly  drawn  from 
the  evidence  that  it  was  imprudent  on  the  part  of  the 
plaintiff  to  travel  in  his  then  condition,  and  even  if  such 
imprudence  could  be  said  to  be  contributory  negligence, 
and  might  have  been  so  found  by  the  jury  upon  the  evi- 
dence before  them,  yet  if,  notwithstanding  the  plaintiff's 
negligence,  the  accident  which  caused  the  injury  could 
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have  been  avoided  by  the  exercise  of  ordinary  care  on  the 
part  of  the  defendant,  the  latter  is  liable. 

Nor  are  these  the  only  objections  to  the  instruction. 
There  is  another  equally  fatal.  To  defeat  an  action  on  the 
ground  of  contributory  negligence,  there  must  have  been  a 
causal  connection  between  the  negligence  of  the  plaintiff 
and  the  injury  complained  of— that  is  to  say,  the  plaintiff's 
negligence  must  have  been  the  proximate  cause  of  his  in- 
jury; or,  in  the  language  of  a  philosophical  writer,  "to 
make  the  act  of  a  moral  agent  the  juridical  cause  [which 
means,  he  says,  the  proximate  cause]  of  an  event,  the  act 
in  question  must  be  of  such  a  character  that,  if  not  inter- 
rupted by  causes  independent  of  the  actor's  will,  or  by  the 
intervention  of  other  persons,  it  will,  under  ordinary  cir- 
cumstances, produce  the  event  in  question."  Whart.  Neg. 
§302. 

This  principle  is  decisive  here ;  for  obviously  there  was 
no  connection,  and  in  the  nature  of  things  could  not  have 
been,  between  the  physical  condition  of  the  plaintiff  and 
the  injuries  produced  by  the  collision  of  the  train  upon 
which  he  was  travelling  when  injured.  As  well  might  it 
be  contended  that  a  passenger  suffering  with  a  bronchial 
trouble,  which  renders  travel  on  his  part  Imprudent,  and 
whose  leg  is  broken  in  a  railroad  accident,  cannot  recover 
damages  for  his  injury  until  he  has  first  formally  satisfied 
the  jury  that  the  injury  was  not  caused  by  the  condition 
of  his  throat  or  lungs ;  yet  such,  in  substance,  is  the  con- 
tention of  the  plaintiff  in  error. 

The  principle  above  alluded  to  is  illustrated  by  a  recent 
case  in  the  supreme  court  of  Pennsylvania.  There  the 
plaintiff,  while  riding  on  the  rear  platform  of  a  crowded 
street-car  in  the  city  of  Philadelphia,  was  injured  by  being 
struck  in  the  back  by  the  pole  of  a  following  car.  The 
defense  was  that  the  plaintiff,  by  reason  of  his  standing  on 
the  platform,  was  guilty  of  contributory  negligence,  which 
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barred  the  action.  But  the  defense  was  not  sustained. 
The  court  said :  "  When  the  plaintiff  was  struck,  his  post 
was  a  condition,  but  not  a  cause  of  his  injury.  It  neither 
lessened  the  speed  of  the  car  he  was  on,  nor  increased  that 
of  the  other ;  his  presence  was  not  a  cause  of  the  broken 
chain  and  the  reckless  driving  of  the  following  car."  Pas- 
senger Hallway  Company  v.  Boudron,  92  Pa.  St.  476. 

In  Sawyer  v.  Dulany,  30  Tex.  479,  the  plaintiff,  a  preg- 
nant woman,  was  injured  and  a  miscarriage  produced  by 
the  negligent  overturning  of  a  stage-coach  in  which  she 
was  travelling.  The  defendants  contended  that  they  were 
not  responsible  for  injuries  resulting  from  the  peculiar 
condition  of  the  plaintiff,  but  only  for  such  as  would  have 
ordinarily  resulted  to  a  person  not  so  circumstanced.  But 
to  this  the  court  answered  that  carriers  of  passengers  do 
not  undertake  to  carry  persons  of  strong  constitutions  only, 
and  that  their  liability  depends  not  upon  the  physical 
ability  of  their  passengers,  but  upon  their  own  conduct. 
Accordingly  the  judgment  in  favor  of  the  plaintiff  was 
affirmed. 

Nor  is  there  anything  in  Passenger  Railway  Company 
V.  McJcert  (much  relied  on  by  the  plaintiff  in  error)  in  con- 
flict with  these  views.  The  case  was  decided  by  the  supreme 
court  of  Pennsylvania  during  the  last  year,  and  is  reported 
in  2  Cent.  Rep.  791.  That,  too,  was  a  case  in  which  a 
pregnant  woman  sustained  an  injury  which  resulted  in  a 
miscarriage,  and  of  which  she  complained.  The  injury 
was  caused  by  the  derailment  of  a  street-car  on  which  she 
was  riding.  At  the  trial  it  was  proved  that  she  was  in 
delicate  health  at  the  time  of  the  accident;  that  for  a 
number  of  years  prior  thereto  she  had  been  treated  for 
womb  disease ;  that  she  had  hemorrhage  of  the  womb,  and 
had  been  neglected  by  a  physician  in  a  former  confinement. 
It  was,  therefore,  left  to  the  jury  to  say  whether  or  not, 
under  these  circumstances,  she  could  have  prudently  rid- 
VoL.  Lxxxm — 105 
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den  on  the  car,  and  whether  her  injury  was  caused  by  the 
ordinary  running  of  the  car,  or  by  the  casualty  that  hap- 
pened. "  The  law,"  said  the  court,  "  did  not  require  her  to 
expect  extraordinary  events,  but  only  the  effects  of  the 
ordinary  running  of  the  road ;  nor  did  it  require  her  to  be 
In  such  a  bodily  condition  as  to  be  able  to  withstand 
anything  more  than  the  eflfects  of  the  usual  and  ordinary 
running  of  the  cars."  There  was  a  verdict  for  the  plain- 
tiff, which  was  sustained  by  the  supreme  court. 

Now,  there  is  a  broad  distinction  between  that  case  and 
the  present.  In  the  former  the  circumstances  were  pecu- 
liar. There  the  jury  might  have  found  that  the  plaintiff 
(a  delicate  woman,  four  or  five  months  advanced  in  preg- 
nancy, and  predisposed  to  miscarriage)  was  not  in  a  con- 
dition to  have  prudently  travelled  at  all ;  that  her  act  in 
taking  passage  in  a  street-car  was  of  itself  negligence,  and, 
therefore,  that  she  was  the  author  of  her  own  misfortune. 
In  other  words,  there  may  have  been  a  causal  connection 
between  her  own  act  and  the  event  that  happened,  namely, 
her  miscarriage.  But  very  different  is  the  present  case. 
Here  the  rheumatism  of  the  plaintiff,  who  was  quietly 
seated  in  a  Pullman  car,  could  not  by  possibility  have 
brought  about  or  contributed  to  the  breaking  of  his  thigh- 
bone in  the  collision  that  occurred.  A  causal  connection 
between  his  condition,  or  any  act  of  his  own,  and  the 
injuries  he  received,  was  wholly  wanting,  and  there  was 
nothing  in  the  case  upon  which  the  jury  could  have  found 
otherwise.  Were  the  position  well  taken  for  which  the 
plaintiff  in  error  contends,  the  aged  and  infirm  would  be 
less  protected  while  travelling  on  a  railroad  than  the 
robust  and  strong.  But  the  position  is  not  well  taken,  and 
further  discussion  of  it  is  unnecessary. 

The  next  question  relates  to  the  refusal  of  the  circuit 
court  to  give  to  the  jury  the  following  instruction : 

"If  the  jury  believe  from  the  evidence  that  the  seat  of 
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the  injury  caused  by  the  defendant  to  the  plaintiff  was  the 
right  hip,  and  that  before  and  at  the  time  of  the  said 
injury  the  said  hip  was  in  a  diseased  condition  and  liable 
to  injuries  that  in  a  sounder  condition  of  health  would  not 
have  been  inflicted  by  the  collision  proven  in  the  cause, 
they  are  at  liberty  to  consider  these  facts  in  their  estimate 
of  compensation  for  damages  inflicted  by  the  defendant 
upon  the  plaintiff  in  the  manner  set  out  in  the  pleadings.'' 

This  instruction  is  obnoxious  to  an  objection  already 
considered  in  connection  with  the  first,  namely,  that  its 
tendency  was  to  mislead  the  jury,  because  not  relevant  to 
the  evidence.  Michigan  Bank  v.  JEldred,  9  Wall,  supra. 
There  was  no  evidence  tending  to  show  that  the  seat  of  the 
injury  was  the  hip,  or  that  prior  to  the  casualty  the  hip 
was  diseased.  On  the  contrary,  the  evidence  shows  that 
the  injury  consisted  in  breaking  the  right  thigh-bone,  and 
that  the  plaintiff,  though  he  had  been  suffering  with 
rheumatism  of  the  hip,  was  nearly  well  when  the  injury 
occurred. 

The  only  remaining  assignment  of  error  in  the  petition 
is  the  refusal  of  the  circuit  court  to  give  the  following 
instruction : 

"  The  court  instructs  the  jury  that  a  railroad  company  is 
bound,  as  to  passengers,  to  make  such  arrangements  for 
their  transportation  as  are  suitable  to  preserve  from  harm 
reasonable  and  prudent  men  in  possession  of  their  ordinary 
senses  and  capacities ;  and  there  is  no  obligation  to  provide 
arrangements  for  transportation  suitable  to  the  protection 
of  persons  falling  below  that  standard,  physically  or  men- 
tally.'' 

This  instruction  announces  a  mere  abstract  proposition 
having  nothing  to  do  with  the  case  before  the  jury,  and  in 
regard  to  which  it  is  sufficient  to  say  the  court  did  not  err 
in  refusing  to  give  it. 

In  the  oral  argument  at  the  bar,  objection  was  also  made 
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to  the  judgment  of  the  circuit  court,  on  the  ground  of  a 
variance  between  the  allegations  in  the  declaration  and 
the  proofs.  The  contract  declared  on  was  for  the  transpor- 
tation of  the  plaintiff  from  Lock  Laird  station,  in  Rock- 
bridge county,  to  Hagerstown,  in  the  State  of  Maryland ; 
whereas  the  proofs  show  that  at  the  time  the  plaintiff  took 
the  train  at  the  above-mentioned  station,  he  told  the  con- 
ductor of  the  train  he  was  going  to  New  York;  that  he 
had  no  ticket,  as  no  "  through  tickets "  were  to  be  had  at 
the  said  station,  and  that  the  conductor  thereupon  Informed 
him  that  he  could  pay  local  fare  to  Luray,  in  Virginia,  or 
to  Hagerstown,  in  Maryland,  and  that  he  (the  conductor) 
would  procure  for  him  at  Luray  a  through  ticket  to  New 
York ;  that  the  conductor  did  purchase  for  him  at  Luray  a 
ticket  from  that  point  to  New  York,  and  that  the  casualty 
occured  after  the  train  left  Luray,  and  before  it  reached 
Hagerstown.  This  shows,  it  is  contended,  that  the  plaintiff 
when  injured  was  travelling  on  a  different  contract  from 
that  mentioned  in  the  declaration,  and  that  this  variance 
is  fatal. 

A  sufficient  answer,  however,  to  this  objection  is,  that 
the  variance,  if  there  was  a  variance,  was  not  taken  advan- 
tage of  in  the  proper  mode  and  at  the  proper  time.  The 
mode  of  taking  advantage  of  a  variance  in  such  a  case 
is  by  moving  to  reject  the  evidence  when  offered,  or  by 
moving  the  court  to  instruct  the  jury  to  disregard  it  after 
it  has  been  received.  4  Min.  Insts.  733.  But  this  was  not 
done  in  the  court  below,  and  it  is  too  late  now  to  raise  the 
objection  here. 

It  is  true  the  defendant  moved  the  court  to  instruct  the 
jury  that  the  plaintiff  was  not  entitled  to  recover  if  they 
believed  from  the  evidence  that  the  contract  under  which 
he  was  being  carried  at  the  time  of  the  injury  was  not 
made  in  Rockbridge  county,  and  that  the  court  refused  to 
so  instruct  them.    But  the  instruction  did  not  fairly  raise, 
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even  if  it  was  intended  to  raise,  any  question  of  variance, 
and  it  was  rightly  refused,  because  its  subject-matter  was 
proper  for  a  plea  in  abatement,  and  no  such  plea  had  been 
interposed. 

We  find  no  error  in  the  judgment,  and  the  same  is 
affirmed. 


Judgment  affirmed. 
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Seay  v.  Schue's  Administrator. 
November  10th,  1887. 

Personal  Representatives — Administraior  de  son  iort^Case  at  bar, — 
To  the  interrogatories  in  a  bill  filed  to  charge  defendant  as  admin- 
istrator de  son  tort  the  answers  of  the  defendant  denied  his  posses- 
sion qf  any  effects  belonging  to  the  estate,  and  the  evidence  sustained 
these  answers,  but  an  order  was  made  directing  the  sheriff  to  take  pos- 
session of  the  effects. 

Held: 

Such  order  was  error. 

Appeal  from  decree  of  circuit  court  of  Flavanna  county, 
rendered  sixteenth  April,  1884,  in  a  suit  wherein  William 
A.  Noel,  as  administrator  of  Eliza  Schue,  deceased  (suing^ 
for  himself  and  others),  against  George  P.  Seay,  as  admin- 
istrator de  son  tort  of  said  Eliza  Schue,  deceased,  and  in 
his  own  right  and  Bettie  L.,  his  wife.  Opinion  states  the 
case. 

Pettit  <fe  Leakey  for  appellants. 

A.  A.  Oray  &  T.  8.  Martin,  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  bill  presents  the  following  case :  That  the  plaintiflPs 
intestate  died  at  the  house  of  the  defendant  Seay,  in  the 
said  county,  on  the  first  of  August,  1883,  where  she  had 
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resided  for  several  months  prior  to  her  death ;  that  when 
she  went  to  the  defendant's  house  she  owned  and  possessed, 
and  took  with  her,  personal  effects  of  considerable  value, 
consisting,  among  other  things,  of  a  certificate  of  deposit 
in  her  favor  on  the  banking  house  of  Riggs  &  Co.,  of  Wash- 
ington, D.  C,  for  about  $2,500,  about  seven  or  eight  hun- 
dred dollars  in  money,  a  quantity  of  silver  plate,  table 
linen,  jewelry,  etc.;  that  she  had  positively  refused  to  make 
any  disposition  of  her  property  in  her  life-time,  and  died 
intestate;  that  sometime  prior  to  her  death  she  endorsed 
the  above-mentioned  certificate  of  deposit,  saying  "  you 
all  can  collect  it,"  but  that  she  did  not  deliver  it,  but  re- 
turned it  to  her  own  papers,  where  it  remained  until  her 
death.  That  immediately  upon  her  death,  the  defendant, 
Seay,  possessed  himself  of  all  her  aforesaid  effects,  collected 
the  certificate  of  deposit,  and  assumed  full  control  over 
the  whole  estate ;  that  he  assumed  to  administer  and  dis- 
pose of  the  estate,  paying  funeral  expenses  and  other  debts, 
dividing  a  part  of  the  ready  money  among  certain  of  the 
kindred  of  the  deceased,  but  kept  "the  lion's  share"  for 
himself. 

That  the  said  Seay  has  thus  rendered  himself  liable,  as 
an  executor  de  son  tori,  to  the  plaintiff  as  the  rightful 
administrator,  and  ought  to  be  held  to  account  as  such, 
etc.  The  prayer  of  the  bill  accordingly  is,  that  said  Seay 
and  his  wife.  Settle  L.,  and  B.  A.  Sowell,  the  defendant, 
be  required  to  answer  this  bill,  but  to  answer  under  oath 
the  following  interrogations : 

"  Ifit.  If  he.  the  said  George  Seay,  has  disposed  of  any 
moneys  or  other  effects  that  came  into  his  possession  or 
under  his  management  and  control  from  the  estate  of  Mrs. 
Eliza  Schue,  deceased,  in  any  manner  whatsoever,  in  what 
manner,  to.  what  amount,  and  to  what  person,  and  have  the 
same  been  so  disposed  of ;  or,  if  moneys,  with  whom  and 
where  have  the  same  been  deposited  ? 
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"  2d.  If  any  of  said  moneys  or  effects  have  been  invested, 
where  is  the  property  or  estate  in  which  the  same  have 
been  invested  to  be  found?" 

The  bill  also  prays  that  all  proper  accounts  be  taken ; 
that  the  defendant  be  enjoined  from  further  intermeddling 
with  the  estate  or  the  moneys  and  other  effects  belonging 
thereto;  that  a  receiver  be  appointed  to  take  charge  of  the 
estate  for  the  time  being,  and  for  general  relief. 

The  bill  was  sworn  to  on  the  twentieth  of  February, 
1884,  and  on  the  twenty-second  of  the  same  month  the 
judge  of  the  circuit  court,  in  vacation,  made  the  following 
order : 

"An  injunction  is  awarded  the  plaintiffs,  enjoining  and 
restraining  the  defendants,  their  agents,  &c.,  as  prayed  in 
the  bill  *  *  * ;  and  it  being  alleged  in  the  bill  that  the 
said  defendants  are  improperly  in  possession  of  parts  of 
said  estate,  they  are  hereby  ordered  to  deliver  over  to 
William  A.  Noel,  the  rightful  administrator  of  Eliza  Schue, 
deceased,  any  and  all  of  such  effects  as  may  have  come 
into  their  possession  or  control  as  aforesaid,  and  to  file 
among  the  papers  in  this  cause  on  or  before  the  first  day 
of  April  next  a  list,  under  oath,  of  said  effects,  with  their 
respective  amounts  or  values.  For  reasons  satisfactory  to 
this  court,  no  bond  is  required  of  the  plaintiffs  before  they 
are  entitled  to  this  order." 

Nothing  appears  to  have  been  done  under  this  order ; 
and  at  the  April  rules  following  the  defendants  demurred 
to  the  bill,  and  also  answered  the  same. 

The  answers  deny  the  material  allegations  of  the  bill,  so 
far  as  any  liability  is  sought  to  be  imposed  upon  the  re- 
spondents, and  aver  affirmatively  that  the  certificate  of 
deposit  mentioned  in  the  bill  was  endorsed  by  the  plain- 
tiff intestate  in  her  life-time  and  given  by  her  to  the 
defendant,  Bettie  L.  Seay,  and  that  she  divided  the  residue 
of  her  effects,  or  directed  that  they  be  divided,  among 
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certain  persons,  and  in  the  manner  set  forth  in  the  answers. 
And  in  answer  to  the  interrogatories  propounded  in  the 
bill,  the  answer  of  the  defendant,  George  P.  Seay,  avers 
"  that  no  moneys  or  effects  have  come  into  his  possession 
or  under  his  control  from  the  estate  of  Mrs.  Eliza  Schue, 
deceased,  and  that  he  has  not,  therefore,  disposed  of  any 
such  moneys  or  effects  in  any  manner  whatsoever,''  and 
"  that  no  such  moneys  or  effects  have  been  invested  by 
him  in  any  property  whatever." 

At  the  rulles  at  which  the  demurrers  and  answers  were 
filed,  the  plaintiffs  joined  in  the  demurrers,  and  on  their 
motion,  the  cause  was  set  for  hearing  on  the  demurrers. 
The  depositions  of  several  witnesses  were  also  taken  by 
them;  and  afterwards,  at  the  April  term,  the  cause  came 
up  on  the  demurrers,  and  upon  the  exceptions  taken  on  the 
same  day  by  the  plaintiffs  to  the  answers,  on  the  ground 
that  they  did  not  fully  respond  to  the  interrogatories  in 
the  bill,  and  was  argued  by  counsel;  whereupon,  the  court, 
being  of  opinion  that  the  answers  were  evasive  and  other- 
wise insufficient,  sustained  the  exceptions,  and  ordered  the 
defendants  to  answer  over.  And  by  the  same  decree  the 
sheriff  of  the  county,  "without  formal  notice  to  the  de- 
fendants,'' was  directed  to  "take  possession  of  the  effects 
in  controversy,"  and  the  defendants  were  at  the  same  time 
ordered  to  deliver  to  the  sheriff  the  said  effects,  so  far  as 
within  their  possession  or  under  their  control,  or  if  not  in 
their  possession  or  under  their  control,  to  give  the  sheriff 
information  as  to  where  they  might  be  found.  But  pro- 
viding that  if  the  defendants,  Seay  and  wife,  desired  to 
retain  possession  of  the  said  effects,  they  might  do  so 
upon  executing  bond  with  security  in  the  penalty  of  double 
the  amount  or  value  of  the  money  or  articles  to  be  re- 
tained. 

It  appears  from  the  record  that  the  defendants  objected 
to  the  hearing  of  the  motion  for  the  appointment  of  a 
Vol.  Lxxxiii— 106 
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receiver,  on  the  ground  that  the  plaintiffs  had  refused  to 
set  the  cause  for  hearing  at  rules,  and,  consequently,  the 
defendants  were  taken  by  surprise.  But  the  objection  was 
overruled,  and  the  decree  above  mentioned  entered.  And 
thereupon  the  defendants  obtained  an  appeal. 

The  order  and  decree  complained  of  are  plainly  wrong, 
and  must  be  reversed  and  annulled.  There  is  nothing  in 
the  record  that  justifies  either  of  them.  The  answers 
emphatically  deny  the  material  allegations  of  the  bill,  so 
far  as  the  defendants  are  sought  to  be  held  liable ;  and 
even  if  the  objection  that  they  are  evasive  and  insufficient 
be  well  founded,  the  decree  last  mentioned  is  not  warranted 
by  the  evidence  of  the  plaintiffs  themselves.  Indeecl,  their 
own  evidence  tends  to  sustain  the  affirmative  averments 
of  the  answers  of  the  defendants.  It  is  not  necessary, 
however,  to  comment  upon  the  evidence,  as  the  decrees 
complained  of  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  when  either  party  will  have  the 
opportunity  to  take  further  testimony,  if  they  shall  be  so 
advised.  The  condition  of  the  record  renders  it  also 
unnecessary  to  enter  into .  any  discussion  as  to  when,  or 
under  what  circumstances,  a  receiver  will  be  appointed. 
It  is  sufficient  to  say  that  the  plaintiffs  themselves  have 
shown  that  they  are  not  entitled  to  the  appointment  of  a 
receiver  in  the  present  case. 

As,  therefore,  the  case  is  not  now  in  a  situation  for  a 
final  hearing  and  decree,  we  will  simply  reverse  the  decrees 
appealed  from,  and  remand  the  cause  for  such  further  pro- 
ceedings to  be  had  therein  as  may  be  necessary  in  order 
to  a  final  decree. 

Decree  reversed. 
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Woodson's  Ex.'or  v.  Leyburn  and  als. 
November  10th,  1887. 

1.  Decrees — Interlocutory— Rehearing, —This  court  affirmed  an  interlocu- 

tory decree  of  circuit  court.    Afterwards  in  the  circuit  court  a  petition 
was  filed  to  rehear  said  decree,  and  was  dismissed,  and  the  petitioners 
appealed.    * 
Held  : 

Such  a  decree,  under  such  circumstances,  cannot  be  reheard. 

2.  Idem — LimitaHon  to  rehearing, — Interlocutory  decree  was  rendered  fifth 

April,  1878.    Leave  to  file  petition  for  rehearing  was  given  eighth 
April,  1883,  and  it  was  filed  on  sixth  April,  1884. 
Held  : 

The  bar  to  rehearing  was  complete  under  Code,  1873,  ch.  166,  {  16. 

3.  Idem — Coram  non  judice. — It  was  set  up  as  ground  for  rehearing  that 

certain  parties  who  had  answered  by  guardian  ad  litem  were  actually 
of  full  age  at  time  of  answering,  and  hence  were  coram  non  judice. 
The  record  does  not  show  when  they  became  of  full  age. 
Held: 

It  may  be  presumed  that  they  were  under  age  when  the  decree  was 
rendered. 

4.  Appellate  QoMvci^Failure  to  f»rint.— Dismissal, — Appeal  from  inter- 

locutory decree  was  dismissed  for  failure  to  print  the  record.    On 
petition  for  rehearing — 
Held: 

Such  dismissal  has  the  same  effect  as  to  subsequent  rehearing  as  if 
the  decree  had  been  affirmed. 

Appeal  from  decrees  of  circuit  court  of  Goochland  county, 
rendered  sixth  April,  1878,  and  fourth  September,  1884, 
respectively,  in  the  consolidated  chancery  causes  therein 
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pending,  under  the  general  style  of  Alfred  Leyburn  and 
Susan  W.,  his  wife,  and  others,  complainants,  against  Chas. 
Guerrant,  executor  of  Charles  R.  Woodson,  deceased,  and 
others,  defendants,  and  Charles  Guerrant,  as  such  executor, 
complainant,  against  W.  B.  W.  Brooking  and  others,  de- 
fendants. The  decree  being  adverse  to  the  said  executor, 
he  obtained  an  appeal  and  supersedeas.  Opinion  states 
the  case. 

Kean  &  Guy,  for  appellants. 

Petiit  &  Leake,  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

In  November,  1856,  Charles  R..  Woodson  qualified  in  the 
county  court  of  Goochland  county  as  the  administrator  of 
Ann  Redford,  deceased,  and  at  the  same  time  ^xecuted  his 
bond  as  such  administrator,  with  John  Woodson  as  his 
surety  in  the  penalty  of  $ .  In  May,  1861,  said  admin- 
istrator loaned  to  J.  W.  Logan,  of  said  county,  $5,000  of  the 
moneys  of  said  estate,  for  which  he  took  the  bond  of 
Logan,  with  T.  M.  and  W.*R.  Fleming  as  sureties,  payable 
on  demand.  The  bond  was  made  payablie  to  Charles  R. 
Woodson  individually,  and  was  secured  by  a  deed  of  trust 
on  a  James  river  plantation  belonging  to  Logan,  situated 
in  Goochland  county.  The  security  when  taken  was  sup- 
posed to  be  ample.  But  results  incident  to  the  war,  to- 
gether with  the  subsequent  great  depreciation  in  the  value 
of  land,  disappointed  the  apparently  well-founded  expec- 
tations of  the  administrator  in  this  particular,  and  the 
result  was  the  loss  of  the  greater  portion  of  the  debt. 

In  1875,  the  distributees  of  Ann  Redford  filed  their  bill 
in  the  circuit  court  of  Goochland  county  against  the  ad- 
ministrator and  the  personal  representatives  of  his  surety, 
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John  Woodson^  who  in  the  meantime  had  died,  alleging 
that  the  administrator  had  wasted  the  estate,  and  praying 
that  he  and  the  estate  of  the  deceased  surety  be  decreed 
to  pay  the  complainants  the  sums,  respectively,  to  which, 
upon  ^^  settlement  of  the  estate,  they  might  appear  to  be 
entitled. 

In  the  progress  of  the  cause  the  administrator  died,  and 
the  suit  was  revived  against  his  representatives.  About 
the  same  time  a  suit  was  instituted  in  the  same  court  by 
the  executor  of  the  deceased  administrator  for  a  settlement 
of  the  estate,  and  the  two  causes  were  heard  together. 

The  principal  question  in  controversy  was  as  to  the  lia- 
bility of  the  administrator  of  Ann  Redford,  deceased,  for 
the  money  loaned  by  him  in  1861  to  Logan.  On  the  part 
of  the  complainants  in  the  first  suit  it  was  insisted  that 
the  money  having  been  loaned  in  the  individual  name  of 
the  administrator,  and  without  ear-mark  to  indicate  that 
the  money  was  trust  funds,  he  was  absolutely  responsible 
for,  and  that  he  and  the  estate  of  his  deceased  surety  ought 
to  be  decreed  to  make  good  the  loss  that  had  occured.  On 
the  other  hand^  it  was  insisted  that  the  administrator  was 
not  liable,  because  at  the  time  the  money  was  loaned  he 
informed  Logan  that  it  belonged  to  the  estate  of  his  intes- 
tate, and  because  the  bond  was  executed  and  the  deed  of 
trust  to  secure  it  was  recorded  before  it  was  discovered  by 
the  administrator  that  the  bond  was  drawn  payable  to 
himself  individually,  when  he  supposed  that,  after  what 
had  occured,  it  was  not  worth  while  to  have  the  correction 
made — in  all  of  which  the  administrator  had  acted  in  the 
strictest  good  faith,  and  ought,  therefore,  to  be  protected. 

The  commissioner  to  whom  the  cause  was  referred 
reported  in  favor  of  the  view  then  taken  on  behalf  of  the 
administrator,  but  the  circuit  court,  upon  exceptions  to  the 
commissioner's  report,  sustained  the  view  taken  by  the 
complainants,  and  decreed  accordingly.    « 
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From  this  decree,  which  was  entered  April  5th,  1878, 
the  executor  of  C.  R.  Woodson  obtained  an  appeal  to  this 
court,  where  the  appeal  lingered  unnoticed  until  1883, 
when,  upon  the  motion  of  the  Redford  devisees,  the  appeal 
was  dismissed  for  the  failure  of  the  appellant  to  print  the 
record.  The  parties  to  that  appeal  and  to  the  present 
appeal  are  the  same. 

After  the  cause  went  back  to  the  circuit  court,  the  repre- 
sentatives of  John  Woodson,  deceased,  the  surety  on  the 
administrator's  bond,  filed  a  petition  to  rehear  the  above- 
mentioned  decree  of  April  5th,  1875,  on  the  ground,  mainly, 
that  the  court  erred  in  sustaining  the  complainant's  excep- 
tion to  the  commissioner's  report  in  respect  to  the  Logan 
debt.  The  petition  was  filed  on  the  sixth  of  April,  1884, 
and  by  a  decree  entered  September  4th,  1885,  the  petition 
was  dismissed;  whereupon  the  petitioners  obtained  an 
appeal. 

The  first  point  raised  in  the  petition  for  appeal  is,  that 
the  decree  of  April  5th,  1878,  was  an  interlocutory  decree 
and  erroneous,  and  ought  therefore  to  have,  been  reheard 
and  set  aside,  regardless  of  any  limitation  in  point  of 
time.  And  in  support  of  this  position  reference  is  made 
to  Kendrick  v.  Whitney ,  28  Gratt.  646,  and  to  FiiUzY. 
BrigMwell,  77  Va.  742. 

In  those  cases  it  was  held  that  there  is  no  statutory  bar 
limiting  the  time  within  which  a  petition  to  rehear  an 
interlocutory  decree  may  be  presented^  and  that  whether 
such  a  decree  will  be  reheard  depends  upon  the  sound  dis- 
cretion of  the  court.  This,  as  a  general  *rule  of  equity 
practice,  is  well  established  and  undisputed ;  but  it  has  no 
application  to  the  case  in  hand,  because  it  is  met  and 
neutralized  by  another  rule  equally  well  established  and 
understood,  which  is,  that  an  interlocutory  decree  aflSLrmed 
by  this  court  on  appeal  cannot  therefore  be  reheard  by 
the  court  in  whiah  it  was  pronounced.    And  an  order  of 
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this  court  dismissing  an  appeal  for  failure  to  have  the 
record  printed,  is,  in  effect,  so  far  at  least  as  a  subsequent 
appeal  is  concerned,  equivalent  to  an  aflrmation  of  the 
decree.  The  statute  in  express  terms  provides  that  "after 
the  dismission  of  an  appeal,  writ  of  error  or  supersedeas, 
no  other  appeal,  writ  of  error  or  supersedeas  shall  be 
allowed  to  or  from  the  same  judgment,  decree  or  order. 
Code  1873,  ch.  178,  §  18.  This  statute  has  been  construed 
by  this  court  to  apply  as  well  to  an  order  dismissing  an 
appeal  for  failure  to  print  the  record  as  to  a  similar  order 
made  on  any  other  ground.  Barksdale  v.  Terry,  76  Va. 
892. 

In  that  case  reference  is  made  to  CampbeWs  Eafors  v. 
CamphelVs  Ex'or^  22  Gratt.  649,  wherein  Moncure,  P.,  after 
a  review  of  the  authorities,  and  speaking  for  the  court, 
declared  that  it  is  not  competent  for  this  court  to  review 
one  of  its  own  decrees  pronounced  at  a  previous  term,  even 
though  error  therein  is  apparent.  And  such  being  the  case 
with  respect  to  this  court,  a  fortiori  it  must  be  so  with 
respect  to  the  power  of  a  circuit  court  to  set  aside  a  decree 
rendered  by  it  and  aflrmed  by  this  court.  In  such  a  case 
the  decree  of  the  circuit  court,  although  interlocutory  in 
its  character,  acquires  all  the  finality,  so  far  as  the  power 
to  rehear  it  is  concerned,  which  belongs  to  the  decree  of 
the  appellate  court  affirming  it ;  and  in  the  case  last  men- 
tioned it  was  declared  that  a  decree  of  this  court  is  none 
the  less  final  because  it  is  made  upon  an  appeal  from  an 
interlocutory  decree  of  the  lower  court. 

Such,  then,  being  the  effect  of  the  order  of  this  court 
dismissing  the  former  appeal,  the  decree  which  was  the 
subject  of  that  appeal  is  now  not  only  beyond  the  power 
of  the  circuit  court  which  pronounced  it,  but  of  this  court 
as  well,  no  matter  whether  it  be  erroneous  or  not.  Nor  is 
the  rule  a  harsh  one;  for,  as  explained  in  the  case  just 
referred  to,  an  appeal  brings  up  the  whole  proceedings  in 
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the  cause^  and  either  party  can  have  any  error  against  him 
corrected  without  the  necessity  of  a  cross-appeal  in  any 
case;  so  that  if  a  party  fail  to  complain  of  error^  and  a 
decree  be  made  upon  the  appeal,  he  is  concluded  by  the 
decree,  and  ought  to  be;  otherwise  there  would  be  no  end 
to  litigation.  The  rule  is,  therefore,  not  only  a  just  one, 
but  is  founded  on  sound  public  policy.  iV.  T.  Life  Ins. 
Co.  V.  Clemmitrll  Va.  3t)6;  Cobb's  Assignee  v.  OilchrisVs 
Adrn'Tj  80  Va.  603;  Stuart  &  Palmer  v.  Preston^  80  Va.  626; 
Wash.^  Ohio  &  Western  H.  H.  Co.  v.  Cazenove,  83  Va.  744. 

The  remaining  assignments  of  error  may  now  be  briefly 
disposed  of. 

It  is  contended,  secondly,  that  the  prayer  of  the  peti- 
tioner to  rehear  the  decree  of  April  6th,  1878,  ought  to  have 
been  granted,  because  "  some  of  the  petitioners  were  non- 
residents, who  had  been  proceeded  against  by  order  of 
publication  merely,"  and  were,  therefore,  entitled  to  a  re- 
hearing upon  their  appearance  in  the  cause.  This  conten- 
tion, it  is  claimed,  is  supported  by  the  statute  (Code  1873, 
ch.  166,  §  16),  which  enacts  as  follows: 

"Any  unknown  party,  or  other  defendant,  who  was  not 
served  with  process,  and  did  not  appear  in  the  case  before 
the  date  of  the  judgment,  decree  or  order,  or  the  repre- 
sentative of  any  such,  may,  within  five  years  from  that 
date,  if  he  be  not  served  with  a  copy  of  such  judgment, 
decree  or  order  more  than  a  year  before  the  end  of  the  said 
five  years,  and  if  he  be  so  served,  then  within  one  year 
from  the  time  of  such  service,  petition  to  have  the  case 
reheard,  and  may  plead  or  answer,  and  have  any  injustice 
in  the  proceedings  corrected." 

This  statute  obviously  does  not  support  the  position  of 
the  appellants.  The  utmost  limit,  in  point  of  time,  which 
it  allows  for  the  filing  of  a  petition  for  a  rehearing  is  five 
years  from  the  date  of  the  decree  complained  of;  and  here 
the  decree  was  rendered  on  the  fifth  of  April,  1878,  and 
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the  petition  was  not  filed  until  the  sixth  of  April,  1884, 
which  was  more  than  six  years  after  the  date  of  the  decree. 
It  is  true  that  leave  to  file  a  petition  for  a  rehearing  was 
granted  at  the  April  term,  1883,  but  that  could  not  stop  the 
running  of  the  statute,  the  bar  of  which  was  complete 
when  the  petition  was  actually  filed.  Moreover,  the  record 
shows  that  the  leave  was  granted  on  the  eighth  of  April, 
1883,  or  more  than  five  years  after  the  rendition  of  the  de- 
cree; so  that  in  any  view  the  assignment  is  not  well  taken. 

The  third  assignment  of  error  is,  that  the  decree  ought 
to  have  been  reheard,  because  ^'  some  of  the  parties  had 
been  proceeded  against  merely  by  the  answer  of  a  guardian 
ad  lUerriy  when  in  point  of  fact  they  had  become  of  age, 
and  hence  were  coram  non  judice.^^  There  is  nothing, 
however,  in  the  record  to  show  that  this  assignment  is 
well  taken.  The  petition  for  rehearing  contains  a  similar 
allegation,  but  it  does  not  allege  when  those  of  the  defend- 
ants who  answered  by  guardian  ad  litem  became  of  age, 
and  the  presumption  is  that  they  were  under  the  disability 
of  infancy  when  the  decree  ordering  a  sale  was  entered, 
namely,  the  decree  of  April  5th,  1878,  and  it  is  not  alleged 
or  shown  that  they  attained  their  majority  within  six 
months  next  preceding  the  filing  of  the  petition.  Code 
1873,  ch.  174,  §  10.  The  assignment  is,  therefore,  not  well 
taken. 

Nor  is  the  fourth  assignment  well  taken.  It  is,  that  '<  it 
was  proper  for  the  court  to  give  the  representatives  of 
John  Woodson,  deceased,  the  surety  of  the  administrator, 
a  hearing  at  the  time  when  the  distributees  of  Ann  Red- 
ford  begun  for  the  first  time  to  take  active  steps  to  disturb 
them.  It  is  not  easy  to  see  exactly  what  is  meant  by  this 
assignment,  since  the  record  shows  that  the  representatives 
of  John  Woodson  were  defendants  to  the  original  bill,  and 
have  been  as  actively  proceeded  against  from  the  com- 
mencement of  the  suit  as  any  others  of  the  defendants. 
Vol.  Lxxxm— 107 
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The  fifth  and  last  assignment  of  error,  which  relates  to 
the  merits  of  the  decree  sought  to  be  reheard,  is  sufficiently 
disposed  of  by  what  has  been  already  said  in  discussing 
the  first  assignment ;  that  is  to  say,  the  order  of  this  court 
dismissing  the  former  appeal  from  that  decree  precludes 
further  enquiry  into  its  merits.  It  follows  that  the  decree 
complained  of — that  of  September  4th,  1885 — dismissing 
the  petition  for  a  rehearing  is  right,  and  must  be  affirmed, 
with  costs  to  the  appellees. 

Decree  affirmed. 
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New  York,  Phila.  &  Norfolk  R.  R.  Co.  v.  Kellam's  Adm'r. 

November  10th,  1887. 

1.  Trespass  on  the  Case—  Trespass—Distinction  abolished, — Code  1873, 

ch.  145,  §  6,  abolishes  distinction  between  these  two  actions.  Writ  in 
former  action ;  declaration  in  latter  ;  demurrer  for  the  variance  prop- 
erly overruled.     Womack  v.  Circle,  29  Gratt.  192. 

2.  Contributory  Negligence — Crossing  railroad  /rar^j.— Intestate  in 

his  carriage,  with  top  up,  approached  defendant's  railroad  crossing, 
slowing  his  horse  to  a  walk  when  near  it.  At  that  point  the  track  was 
straight.  At  twenty-five  yards  from  it,  and  up  to  it,  he  had  a  view  of  it 
for  miles.  Until  his  horse  was  on  the  track,  he  did  not  look  out  for 
the  train.  Then  he  attempted  to  hurry  his  horse  across  in  front  of  the 
train.  He  failed,  and  was  killed.  Testimony  as  to  whistling  was  con- 
flicting. 
Held: 

Intestate  was  guilty  of  contributory  negligence,  and  an  instruction 
to  this  effect  was  not  improper. 

3.  Negligence — Rate  of  speeds- Instructions. — An  instruction  that  the 

mere  speed  of  a  train  and  the  fact  that  it  is  '* behind  time"  are  not 
per  se  evidence  of  negligence — is  not  improper. 

4.  'VJiTHESS^s^Impeachment — Testimony  at  inquest, — Depositions  of  wit- 

nesses at  coroner's  inquest  are  admissible  to  impeach  them  when 
introduced  by  defendant  at  trial,  on  their  denying  that  they  made 
certain  declarations  at  the  inquest. 

Error  to  judgment  of  circuit  court  of  Accomac  county, 
rendered  nineteenth  June,  1886,  in  an  action  at  law 
wherein  Thomas  G.  Pitts,  administrator  of  N.  J.  Kellam, 
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deceased,  was  plaintiff,  and  the  New  York,  Philadelphia  & 
Norfolk  Railroad  Company  was  defendant,  for  the  alleged 
negligent  killing  of  intestate  by  defendant  company.  At 
the  trial  there  was  a  demurrer  to  the  declaration,  and  ex- 
ceptions to  instructions  given,  which  were  overruled.  On 
the  plea  of  not  guilty,  the  jury,  after  hearing  the  evidence, 
found  for  the  plaintiff  the  sum  of  92,500  damages.  This 
verdict  the  defendant  moved  to  set  aside,  and  asked  for  a 
new  trial,  which  motion  the  court  having  overruled,  the 
defendant  company  excepted ;  and  the  evidence  being  cer- 
tified, obtained  a  writ  of  error  and  supersedeas  from  a 
judge  of  this  court.    Opinion  states  the  case. 

Browne  &  OarrisoUy  for  plaintiff  in  error. 

Gunter  &  BlacJcstone,  for  defendant  in  error. 

RiCHARDflON,  J.,  delivered  the  opinion  of  the  court. 

The  declaration  contains  but  one  count,  in  which  it 
alleged  that  on  the  twenty-first  day  of  December,  1885,  the 
defendant  was  possessed  of  certain  engines  and  cars,  used 
and  employed  in  conveying  passengers  and  freight  along 
the  line  of  its  railway  in  Accomac  county.  State  of  Vir- 
ginia, and  that  on  said  day,  the  plaintiff's  intestate,  N.  Jud- 
son  Kellam,  in  pursuit  of  his  lawful  business,  was  driving 
along  a  public  road  of  said  county  leading  from  Pungo- 
teague  to  Fair  Oaks,  and  attempted  to  cross  the  track  of 
said  company  at  a  crossing  known  as  the  Camp-Meeting 
crossing,  in  the  Pungoteague  magisterial  district  of  said 
county  where  said  railroad  track  crosses  said  public  road, 
and  the  said  defendant  did,  on  the  date  last  aforesaid,  on 
its  track  at  the  crossing  aforesaid,  so  carelessly,  negligently, 
and  with  great  force  and  violence,  run  and  drive  its  engine 
and  coaches  upon  and  against  the  said  N.  Judson  Kellam 
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then  there  being,  and  thereby  then  and  there,  with  said 
engines  and  coaches,  did  so  greatly  wound  said  N.  Judson 
Kellam,  that  he  then  and  there  died,  and  his  death  was 
caused  by  said  wrongful  act,  neglect  and  default  of  said 
railroad  company,  wherefore,  &c. 

There  was  a  demurrer  to  the  declaration,  which  the  cir- 
cuit court  overruled,  and  thereupon  the  defendant  pleaded 
"  not  guilty,"  upon  which  plea  issue  was  joined.  At  the 
trial,  the  jury  rendered  a  verdict  for  the  plaintiff  and 
assessed  the  damages  at  $2,500.  The  defendant  thereupon 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  and  because  the  court  had  mis- 
directed the  jury ;  but  the  motion  was  overruled,  and  the 
defendant  excepted. 

The  defendant  then  moved  the  court  to  set  aside  the 
declaration,  and  all  the  proceedings  under  it,  as  inappro- 
priate to  the  form  of  action  instituted,  which  motion  was 
overruled.  A  motion  was  then  made  by  the  defendant  for 
a  repleader,  on  the  ground  that  the  issue  joined  was  ''  not 
in  the  action  brought,  and  was  immaterial  to  the  action," 
which  motion  was  also  overruled.  A  motion  in  arrest  of 
judgment  was  also  made  and  overruled;  ''and  the  defend- 
ant thereupon  craved  oyer  of  the  writ,  which  was  read 
to  him,  *  *  *  *  and  again  moved  in  arrest  of  judgment 
for  errors  apparent  on  the  face  of  the  record,  which  motion 
was  refused.'' 

The  writ  commands  the  sheriff  to  summon  the  defendant 
company  to  answer  the  plaintiff  of  a  plea  of  trespass  on 
the  case  ;  whereas  the  declaration  purports  to  be  in,  and  is 
in  form  appropriate  to,  an  action  of  trespass. 

The  court  gave  judgment  according  to  the  finding  of  the 
jury,  whereupon  the  defendant  obtained  a  writ  of  efror 
and  supersedeas. 

I.  The  first  assignment  of  error  is  that  the  circuit  court 
refused  to  grant  the  defendant's  motioo  to  set  aside  the 


854         N.  Y.,  P.  &  N.  R.  R.  Co.  v.  Kellam's  Adm'r. 

Opinion. 

declaration  and  all  the  subsequent  proceedings,  as  being 
inappropriate  to  the  action  brought.  This  assignment  is 
clearly  without  merit.  The  statute  provides  that  "  in  any 
case  in  which  an  action  of  trespass  will  lie,  there  may  be 
maintained  an  action  of  trespass  on  the  case.''  Code  1873, 
ch.  145,  §  6.  This  provision  of  the  statute  was  construed 
in  Parsons  v.  Harper ^  16  Gratt.  64,  and  in  Womack  v. 
Circle,  31  Gratt.  192,  in  both  of  which  cases  it  was  held 
that  the  intention  of  the  legislature  in  passing  the  statute 
was  *'  to  remove  the  difficulties  at  common  law  growing 
out  of  the  nice  distinctions  between  the  cases  in  which 
trespass  was  the  proper  action,  and  those  in  which  the 
remedy  was  case,  and  to  abolish  in  effect  the  distinction 
between  these  different  causes  of  action  in  a  declaration  in 
case. 

The  action  in  both  of  these  cases  was  trespass  on  the 
case,  and  in  each  case  counts  in  trespass  were  united  in 
the  declaration  with  counts  in  case.  This,  the  court  said, 
would  have  been  a  fatal  defect  on  demurrer  at  common 
law,  but  it  was  held  to  be  unobjectionable  under  the  pro- 
visions of  the  statute  above  quoted.  And  we  perceive  no 
distinction  upon  principle  between  those  cases  and  the  case 
at  bar.  For  if  one  or  any  greater  number  of  counts  in 
trespass  may,  under  the  statute,  be  joined  in  the  same 
declaration  with  counts  in  case,  it  is  because,  as  the  court 
said  in  the  cases  referred  to,  the  material  distinctions  be- 
tween the  two  forms  of  action  as  they  existed  at  common 
law  have  been  abolished,  at  least  where  the  action  is  in 
case.  In  other  words,  the  counts  in  trespass  are,  in  such 
case,  treated  as  statutory  counts  in  case.  And  so  here,  the 
writ  being  in  case,  the  declaration,  which  contains  a  single 
count,  may  with  the  same  propriety  be  treated  as  a  decla- 
ration in  case,  and  the  circuit  court  rightly  so  held. 

IT.  We  proceed,  then,  to  consider  the  case  on  its  merits. 
The  rule  is,  that  an  action  is  not  maintainable  for  injuries 
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to  whicli  the  injured  party  has  by  his  own  negligence  con- 
tributed. Hence^  in  a  case  like  the  present,  negligence 
being  the  gist  of  the  action^  the  question  usually  arises 
whether  there  has  been  such  contributory  negligence  on 
the  part  of  the  plaintiflf,  or  his  decedent,  as  to  prevent  a 
recovery.  There  is,  indeed,  an  important  qualification  of 
the  general  rule,  which  was  adverted  to  by  this  court  in 
RicltTooiid  &  Damille  JR.  B.  Co.  y.  Anderson^s  Adm'r,  31 
Gratt.  812,  and  also  in  Dun  v.  Seaboard  &  RoaTidke  R.  R. 
Co.^  78  Va.  645,  namely,  that  mere  negligence,  or  want  of 
ordinary  care  and  caution,  does  not  disentitle  the  plaintiflf 
to  recover,  unless  it  be  such  that  but  for  that  negligence 
the  misfortune  complained  of  could  not  have  happened; 
nor  if  the  defendant  might,  after  discovering  the  negli- 
gence of  the  other  party,  have  prevented  the  mischief  by 
the  exercise  of  due  care. 

In  the  decisions  of  this  court  (above  referred  to)  the 
qualification  of  the  rule  was  stated  in  the  language  of  the 
opinion  in  the  leading  case  of  Tuff  v.  Warman^  5  C.  B. 
(N.  S.)  573,  and  is  the  established  doctrine  in  this  court. 
So  that,  in  the  light  of  the  rule,  and  the  qualification 
thereto,  ''if  there  was  negligence  on  the  part  of  the  defend- 
ant, and  also  on  the  part  of  the  deceased,  and  the  negli- 
gence of  the  latter  contributed  to  the  injury,  the  right  of 
recovery  depends  upon  the  circumstances."  If,  however, 
the  death  of  the  deceased  would  not  have  occurred  but  for 
his  own  negligence,  then,  as  we  have  seen,  there  can  be  no 
recovery.  In  the  light  of  these  principles,  applied  to  the 
evidence  certified  in  the  bill  of  exceptions,  it  is  clear  that 
the  motion  for  a  new  trial  ought  to  have  been  granted. 

As  already  shown,  the  charge  in  the  declaration  is  that 
the  defendant,  on  the  twenty-first  of  December,  1885,  did 
so  carelessly  operate  one  of  its  trains,  in  crossing  a  public 
highway,  as  to  run  with  great  force  and  violence  upon  and 
against  the  plaintiflf^s  intestate,  whereby  he  was  then  and 


856  N.  Y.,  P.  &  N.  R.  R.  Co.  v.  Kellam's  Adm'r. 

Opinion. 

there  killed.  The  evidence  for  the  plaintiff  shows  that  on 
the  day  mentioned  in  the  declaration  the  deceased  was 
travelling  on  the  public  highway  leading  from  Pungo- 
teagne  to  Fair  Oaks^  in  the  county  of  Accomac;  that  he 
was  riding  in  his  carriage,  "with  the  top  up";  that  at  the 
crossing  where  the  accident  occurred  the  road  crosses  the 
railroad  track  at  an  acute  angle;  that  for  several  miles, 
including  the  crossing,  the  railroad  track  is  straight;  that 
at  a  point  twenty-flve  or  thirty  yards  from  the  crossing,  and 
until  reaching  the  crossing,  the  deceased  had  a  full  view 
of  the  railroad  track  for  several  miles  in  either  direction, 
obstructed  only  by  the  top  and  curtains  of  his  own  car- 
riage; that  on  emerging  from  "a  slip  of  woods,"  about 
fifty  yards  from  the  crossing,  he  slowed  his  horse  down  to 
a  walk,  and  did  not  drive  out  of  a  walk,  or  look  out,  until 
the  horse  was  on  the  track;  that  then,  for  the  first  time 
looking  out  and  seeing  the  approaching  train,  he  urged  the 
horse  forward,  attempting  to  cross  the  track  in  time  to 
avoid  a  collision.  He  failed,  however,  to  do  so,  and  the 
carriage  was  struck  by  the  engine,  and  he  was  instantly 
killed. 

The  evidence  for  the  plaintiff  is  conflicting  as  to  whether 
the  customary  signal,  by  sounding  the  whistle  of  the 
locomotive,  was  given  for  the  crossing,  and  if  given,  at 
what  point  it  was  given,  though  the  witnesses  agree  that 
the  whistle  was  sounded,  giving  what  are  called  "distress 
signals"  before  the  deceased  was  struck.  The  evidence 
also  shows  that  the  deceased  resided  in  the  neighborhood ; 
that  he  frequently  passed  over  the  crossing ;  and  from  the 
fact  that  on  approaching  the  fatal  spot  he  failed  to  look  to 
ascertain  whether  the  crossing  could  be  safely  made,  the 
reasonable  inference  is  that  he  failed  to  listen  also. 

These  facts  are  clearly  established  by  the  plaintiff's  own 
evidence ;  and  they  show  that  the  deceased  was,  unfortu- 
nately, not  only  culpably  negligent  in  omitting  to  take 
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ordinary  precautions  for  his  safety,  but  that  he  was  what 
may  be  justly  termed  reckless.  Nor  does  the  evidence 
establish  negligence  on  the  part  of  the  defendant.  The 
engineer  on  the  train,  whose  duty  it  was  to  keep  a  look- 
out and  to  exercise  ordinary  care  to  prevent  injury  to  per- 
sons or  property  crossing  the  track  on  the  public  highway, 
may  have  well  presumed  that  the  instinct  of  self-preserva- 
tion would  naturally  prompt  the  deceased  not  to  venture 
on  the  track  in  front  of  the  rapidly  approaching  train; 
and  especially  may  he  have  acted  on  that  presumption,  in 
view  of  the  slow  pace  at  which  the  deceased  was  moving. 
Besides,  the  evidence  does  not  show  that,  after  it  became 
apparent  that  this  supposition  was  groundless,  there  was 
time  to  stop  the  train  or  to  avoid  the  consequences  of  the 
negligence  of  the  deceased.  In  short,  it  is  difficult  to 
imagine  a  clearer  case  of  contributory  negligence — one 
which  more  completely  precludes  all  idea  of  the  right  of 
recovery. 

In  treating  of  the  law  of  contributory  negligence,  a 
learned  author  says :  "  Where  a  party,  in  the  exercise  of  his 
own  right,  is  in  the  enjoyment  of  that  which  is  common 
to  others  also,  or  which  may  in  any  way  narrow,  impede 
or  restrict  the  enjoyment  of  rights  by  others,  his  duty  to 
observe  a  vigilance  proportionate  to  the  danger  of  inter- 
ference is  manifest.  Thus,  one  about  to  cross  a  railway 
track  by  the  public  highway,  where  the  liability  to  colli- 
sion is  great,  will  be  held  precluded  by  his  contributory 
negligence  from  a  recovery  for  an  injury,  if  he  drives  upon 
the  track  without  looking  for  approaching  trains.''  And 
this  is  so,  he  adds,  even  though  the  railway  company  is 
required  by  statute  to  sound  an  alarm  at  such  places,  and 
has  neglected  to  do  so.    Cooley  on  Torts,  679. 

"  It  is  universally  deemed  culpable  negligence  for  any 
one  to  cross  the  track  of  a  railroad  operated  by  steam 
power  in  full  view  or  hearing  of  an  approaching  train,  or 
Vol.  Lxxxiir — 108 
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without  taking  any  precautions  (if  any  are  reasonably 
within  his  power)  to  ascertain  whether  a  train  is  approach- 
ing ;  and  as  a  general,  but  not  invariable,  rule,  it  is  such 
negligence  to  cross  without  looking  in  every  direction  that 
the  rails  run,  to  make  sure  that  the  road  is  clear.''  Sher- 
man &  Redfield  on  Neg.  §  488. 

The  adjudged  cases  in  support  of  these  views  are  almost 
without  number.  In  the  recent  case  of  Ihiblin,  Wicklow 
&  Wexford  Railway  Co.  v.  Slatteryy  L.  R.  3  App.  Cas.  1155 
(a  case  most  elaborately  considered  in  the  House  of  Lords), 
the  Lord  Chancellor  (Cairns)  is  reported  as  saying :  "  If  a 
railway  train,  which  ought  to  whistle  when  passing  through 
a  station,  were  to  pass  through  without  whistling,  and  a  man 
were,  in  broad  daylight,  and  without  anything,  either  in 
the  structure  of  the  line  or  otherwise,  to  obstruct  his  view, 
to  cross  in  front  of  the  advancing  train  and  to  be  killed,  I 
should  think  the  judge  ought  to  tell  the  jury  that  it  was 
the  folly  and  recklessness  of  the  man,  and  not  the  care- 
lessness of  the  company,  which  caused  his  death.'' 

In  Schofield  v.  Chicago  &  St.  Paul  Railway  Co.y  114  N.  S. 
615  (a  case  strikingly  like  the  case  in  hand),  the  supreme 
court  of  the  United  States,  quoting  from  its  own  opinion 
in  Railroad  Co.  v.  HoustoUy  95  U.  S.  697,  said :  "  The  failure 
of  the  engineer  to  sound  the  whistle  or  ring  the  bell,  if 
such  were  the  facts,  did  not  relieve  the  deceased  from  the 
necessity  of-  taking  ordinary  precautions  for  her  safety. 
Negligence  of  the  company's  employees  in  these  par- 
ticulars, was  no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look,  before  attempting  to  cross 
the  railroad  track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of  possible  dan- 
ger. Had  she  used  her  senses,  she  could  not  have  failed 
both  to  hear  and  to  see  the  train  which  was  coming.  If 
she  omitted  to  use  them,  and  walked  thoughtlessly  upon 
the  track,  she  was  guilty  of  culpable  negligence,  and  so  far 


N.  Y.,  P.  &  N.  R.  R.  Co.  V.  Kellam's  Adm'r.  859 

Opinion. 

contributed  to  her  injuries  as  to  deprive  her  of  any  right 
to  complain  of  others.  If,  using  them,  she  saw  the  train 
coming;  and  yet  undertook  to  cross  the  track,  instead  of 
waiting  for  the  train  to  pass,  and  was  injured,  the  conse- 
quences of  her  mistake  and  temerity  cannot  be  cast  upon 
the  defendant." 

In  Bellfontaine  Railway  Co.  v.  Hunter y  33  Ind.  335,  the 
court  said:  "In  North  Penn.  R.  R.  Co.  v.  HilimaUy  49 
Penn.  St.  60,  it  was  held  to  be  the  duty  of  the  traveller 
approaching  a  railway  crossing  to  look  along  the  line  of 
the  railroad  track  and  see  if  any  train  is  coming;  and  if 
he  fail  to  take  such  precaution,  it  is  more  than  evidence 
of  negligence— it  is  negligence  itself,  and  the  court  should 
so  charge  the  jury.  This,  indeed,  is  the  true  rule ;  for 
when  it  is  determined  as  a  legal  proposition  that  one  may 
not  rush  blindly  upon  the  rails  over  which  trains  are  pass- 
ing, propelled  by  an  agent  serving  its  master  almost  at  its 
own  will,  the  neglect  of  this  duty  to  use  the  physical 
senses  is  negligence,  and  not  mere  evidence  of  negligence." 
See  also,  Ernest  v.  Hudson  River  R.  R.  Co.,  39  N.  Y.  61 ; 
Fletcher  v.  Atlantic  &  Pacific  R.  R.  Co.,  64  Mo.  484;  Brown 
V.  MilwavJcee  &  St.  Paul  Railway  Co.,  22  Minn.  165;  Bax- 
ter  V.  TYoy,  Ac,  R.  R.  Co.,  41  N.  Y.  502;  AUyn  v.  Boston  & 
Albany  R.  R.  Co.,  105  Mass.  77 ;  Ormshee  v.  Boston  &  Provi- 
dence R.  R.  Corp.,  14  R.  I.  102 ;  BaU.  &  Ohio  R.  R.  Co.  v. 
Sherman^ s  Adm^x,  30  Gratt.  602;  Nash  v.  Richmond, 
Fredericksburg  &  Potomac  R.  R.  to.,  52  Va.  55. 

III.  The  next  question  relates  to  the  admissibility  of 
certain  evidence.  At  the  trial  several  witnesses  for  the  de- 
fendant were  each  asked,  upon  cross-examination,  whether 
or  not  they  had  made  certain  statements  after  being  sworn 
as  witnesses  at  the  coroner's  inquest  over  the  body  of  the 
deceased,  to  which  they  each  answered  in  the  negative. 
The  plaintiff  at  the  proper  time  offered  in  rebuttal  extracts 
from  the  depositions  of  these  witnesses  taken  at  the  coro- 
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ner^s  inquest,  which  were  admitted  by  the  court ;  and  the 
defendant  excepted.  The  evidence  thus  admitted  related 
to  matters  which  were  relevant  to  the  issue,  and,  the  proper 
foundation  having  been  laid,  was  rightly  admitted.  The 
rule  is  stated  by  Greenleaf  as  follows :  "  The  credit  of  a 
witness  may  also  be  impeached  by  proof  that  he  has  made 
statements  out  of  court  contrary  to  what  he  has  testified 
at  the  trial.  But  it  is  only  in  such  matters  as  are  relevant 
to  the  issue  that  the  witness  can  be  contradicted.  And 
before  this  can  be  done  it  is  generally  held  necessary,  in 
the  case  of  verbal  statements,  first  to  ask  him  as  to  the 
time,  place  and  person  involved  in  the  supposed  contra- 
diction," &c.  1  Greenl.  on  Ev.,  §  462.  The  rule,  however, 
equally  applies,  whether  the  declaration  of  the  witness 
supposed  to  contradict  his  testimony  be  written  or  verbal. 
3  Starkie's  Ev.  1741 ;  Charlton  v.  Unis,  4  Gratt.  58;  Unis  v. 
Charlton,  12  Gratt.  484;  Conrad  v.  Griffey,  16  How.  38. 

IV.  After  the  evidence  on  both  sides  had  been  intro- 
duced, the  court,  on  the  defendant's  motion,  gave  to  the 
jury  the  following  instructions,  which  correctly  propound 
the  law : 

1st.  "The  court  instructs  the  jury  that  the  train's  mere 
speed  of  motion  is  not  per  se  evidence  of  negligence,  nor 
is  the  fact  that  the  train  is  behind  time." 

2d.  "  The  court  Also  instructs  the  jury  that  no  failure  on 
the  part  of  the  railroad  company  to  do  its  duty  could 
excuse  the  deceased  from  failing  to  use  his  senses  of  sight 
and  hearing  on  approaching  the  crossing  in  question."  See 
iV*.  <fe  W.  R.  a.  Co.  V.  Ferguson,  79  Va.  241 ;  H.  JR.  Co.  v. 
Houston,  96  U.  S.  697. 

Several  other  instructions  were  also  asked  -for  by  the 
defendant,  which  were  modified  by  the  court,  and,  as 
modified,  were  given.  And  it  is  contended  by  the  defend- 
ant, the  plaintiff  in  error  here,  that  the  circuit  court  erred 
in  refusing  to  give  the  instructions  as  asked  for  without 
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modification.  We  do  not  deem  it  necessary  to  formally 
consider  this  assignment  of  error,  as  the  principles  appli- 
cable to  the  case  have  been  already  sufficiently  stated. 

The  judgment  must  be  reversed^  and  the  cause  remanded 
for  a  new  trial  to  be  had  therein  in  conformity  with  the 
views  herein  expressed. 

Judgment  reversed. 
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iiirlimottd. 

Legrand  and  als.  v.  Rixey's  Adm'r  and  als. 
November  10th,  1887. 

1.  Principal  and  Surety — Extension  of  Hme^Release  of  surefy.'^ln 

order  to  prevent  sale  under  trust-deed,  husband  of  one  of  two  obligors 
and  his  wife  assigned  to  obligee  their  interest  in  a  judgment.  They 
agreed  that,  in  consideration  of  an  extension  ot  time,  husband  should 
at  stated  times  make  payments  ;  if  these  were  not  made,  there  should 
be  sale  under  trust-deed.  He  failed.  Trustee  advertised  sale.  The 
other  obligor  and  said  husband  enjoined. 
Held: 

This  agreement  did  not  release  the  other  principal  debtor,  nor 
postpone  the  liability  of  her  interest  to  sale  under  trust-deed. 

2.  Res  Judicata — What  is  ? — A  judgment  of  a  court  of  competent  juris- 

diction upon  a  question  directly  involved  in  one  suit,  is  conclusive 
as  to  that  question  in  another  suit  between  the  same  parties  ;  and  all 
matters  presented  or  presentable  under  the  issue,  either  to  sustain  or 
to  defeat  the  demand  litigated  in  the  prior  suit,  are  concluded  by  the 
judgment  in  such  prior  suit.  But  to  this  operation  of  the  prior  judg- 
ment it  must  appear,  either  from  the  record  or  by  extrinsic  evidence, 
that  the  precise  question  was  raised  and  determined  in  the  prior  suit. 

3.  Idem — Opinion  of  trial  judge — Case  at  bar, — In  bill  for  injunction,  a 

former  decree  was  pleaded  as  res  judicata.    That  decree  did  not  show 
which  of  the  points  in  controversy  it  was  based  on.     It  referred  to  the 
opinion  of  the  trial  judge. 
Held: 

That  opinion  b^  this  reference  became  part  of  the  record,  and  must 
be  examined  to  determine  what  points  were  in  issue,  and  what 
were  adjudicated  by  the  decree. 

4.  Idem — Former  decree — Case  at  bar. — Obligor  of  bond  secured  by  trust- 

deed  on  certain  land  filed  his  bill,  alleging  that  the  security  was  not 
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sufficient  to  pay  his  debt  that  was  then  overdue,  and  praying  that  the 
separate  property  of  a  married  woman,  one  of  the  obligors  of  the  bond 
not  embraced  in  the  trust-deed,  be  applied  to  its  payment.  This  prayer 
was  denied  and  the  injunction  dissolved. 

H-eld: 

This  question,  of  his  right  to  have  her  separate  property  applied, 
was  the  only  point  that  was  adjudicated  in  that  suit. 

Appeal  from  decree  of  circuit  court  of  Fauquier  county, 
rendered  seventeenth  April,  1885,  in  the  cause  of  E.  A. 
Legrand  and  Lucy  B.,  his  wife,  complainants,  against 
Samuel  Rixey,  James  Barbour,  trustee,  J.  C.  Gibson  and 
Mary  G.,  his  wife,  defendants. 

Mrs.  Legrand  (then  wife  of  Chas.  E.  Sinclair)  and  James  G. 
Field,  her  trustee,  and  Mrs.  Gibson  (then  Mary  G.  Shackle- 
ford),  by  trust-deed  dated  October  16th,  1867,  conveyed 
their  interest  in  "Elk  Spring  Farm,"  in  Culpeper  county, 
to  James  Barbour,  trustee,  to  secure  the  bond  executed  by 
the  female  grantors,  of  that  date,  to  Samuel  Rixey  for 
$3,180  for  borrowed  money,  and  payable,  with  interest, 
three  years  after  its  date. 

By  decree  of  the  circuit  court  of  Culpeper  county,  at  its 
November  term,  1867,  Mrs.  Sinclair  was  divorced  a  mnculo 
from  her  husband,  C.  E.  Sinclair,  and  later  became  the  wife 
of  E.  A.  Legrand,  who  died  pending  this  suit.  And  in 
January,  1870,  Mary  G.  Shackleford  intermarried  with  J.  C. 
Gibson.  By  a  writing  dated  July  27th,  1872,  Gibson  and 
wife  assigned  to  Rixey  their  one-third  in  a  decree  for 
82,500  against  George  Ross'  executor,  to  be  applied,  when 
collected,  as  a  credit  on  said  bond.  And  by  an  instrument 
signed  and  sealed  by  J.  C.  Gibson,  and  dated  June  26th, 
1873,  reciting  that  said  bond  was  then  due  and  collectible, 
and  that  J.  C.  Gibson  desired  further  indulgence,  and  was 
unwilling  to  have  said  trust-deed  closed,  in  consideration 
that  Rixey  would  not  proceed  to  close  said  deed,  he  (J.  C. 
Gibson)  agreed  to  pay  down  in  cash  all  interest  due  on  the 
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bond,  and  annually  to  pay  thereafter,  on  the  twenty-sixth 
of  June,  the  sum  of  8500  until  the  bond  was  fully  dis- 
charged; but  that  should  default  be  made  in  the  prompt 
payment  of  said  instalments  as  they  become  due,  or  any  of 
them,  Rixey  reserved  the  right  to  collect  whatever  might 
be  due  on  the  bond,  by  s%le  under  the  trust-deed. 

It  was  further  agreed  by  said  instrument  that  whatever 
money  should  be  collected  under  the  assignment  of  said 
decree  against  George  Ross'  executor  should  be  applied  to 
the  instalment  for  the  year  such  collection  was  made  until 
one  instalment  was  paid,  and  the  balance  as  a  credit  on 
said  bond,  and  that  all  other  notes,  bonds,  decrees  or  judg- 
ments assigned,  or  promised  to  be  assigned,  by  J.  C.  Gibson 
to  Rixey,  as  further  security  for  said  bond,  were  thereby 
re-assigned  and  released  by  Rixey  to  J.  C.  Gibson,  without 
any  recourse  whatever  upon  Rixey. 

The  interest  on  said  bond  up  to  twenty-sixth  of  June, 
1873,  was  accordingly  paid.  On  the  twelfth  of  April,  1875, 
J.  C.  Gibson  paid  the  additional  sum  of  $50,  which  was  all 
that  was  paid  on  said  debt  up  to  August,  1875,  when  Rixey 
instituted  his  suit  in  chancery  in  the,  circuit  court  of 
Culpeper  county  against  J.  C.  Gibson  and  wife,  Lucy  B. 
Shackleford  (formerly  Sinclair),  James  G.  Field,  her  trus- 
tee, and  James  Barbour,  trustee. 

The  bill,  after  reciting  the  execution  of  the  said  bond 
and  of  the  said  trust-deed,  and  of  the  assignment  of  the 
interest  of  J.  C.  Gibson  and  wife  in  the  decree  against 
Ross'  executor,  and  the  agreement  of  J.  C.  Gibson  to  pay 
the  debt  in  annual  instalments,  and  his  default  in  paying 
the  instalments  which  had  become  due,  then  set  forth  that 
said  Lucy  B.  Shackleford  (afterwards  Legrand)  owned  as 
her  separate  estate  one-third  of  the  said  decree  against 
Ross'  executor,  and  other  separate  estate  not  included  in 
said  trust-deed,  which  was  in  or  was  coming  to  the  hands 
of  her  trustee,  Field,  which  he  would  pay  over  to  her, 
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unless  restrained,  and  which  he  (Rixey)  was  entitled  in 
equity  to  subject  to  the  payment  of  the  said  bond ;  and 
that  it  was  necessary  for  him  (Rixey)  to  subject  it  to  that 
bond,  because  the  trust  property  and  the  other  securities 
held  by  him  were  inadequate  to  discharge  said  bond,  by 
reason  of  the  depreciation  of  the  property;  and  prayed 
that  said  Field  be  enjoined  from  paying  to  said  Lucy  B. 
Shackleford  (formerly  Sinclair),  or  to  any  other  person, 
and  that  the  said  Lucy  B.  be  enjoined  from  collecting  from 
said  Field  or  any  other  person  her  share  in  said  decree ; 
that  said  Field  state  what  amount  he  had  received  on  said 
decree  as  the  shares  of  said  Lucy  B.  and  of  Gibson  and 
wife,  and  that  his  debt  be  paid  out  of  the  separate  estate 
of  said  Lucy  B.  and  out  of  the  interest  of  Mrs.  Gibson  in 
Elk  Springs,  and  the  moneys  due  her  under  said  decree, 
and  that  a  sale  of  the  several  interests  of  those  female 
debtors  in  said  real  estate  be  decreed  and  the  proceeds 
applied  to  said  debt,  and  for  general  relief. 

The  defendants  demurred  and  answered.  By  her  answer, 
Lucy  B.  resisted  the  pretensions  of  the  plaintiff,  Rixey, 
upon  the  ground,  first,  that  by  the  agreement  between  Rixey 
and  J.  C.  Gibson  of  June  26th,  1873,  her  relation  to  the 
§3,180  debt  became  entirely  changed;  that  Rixey,  by 
changing  the  mode  of  payment,  recognized  it  as  the  debt 
of  J.  C.  Gibson,  &c. ;  and  in  consideration  of  8323.30  (the 
balance  of  interest  up  to  the  date  of  said  agreement),  ex- 
tended the  time  of  its  payment  and  thereby  (if  he  did  not 
discharge  her  from  all  responsibility  for  the  debt)  obli- 
gated himself  to  resort  to  the  Elk  Spring  farm  alone  for 
any  balance  that  might  not  be  paid  by  J.  C.  Gibson ;  and 
moreover,  that  the  debt  had  been  paid  by  the  assignment 
made  by  J.  C.  Gibson  to  Rixey  of  debts,  Ac,  amounting  to 
a  greater  sum ;  and,  secondly,  that  while  it  was  true  that 
she  was  a  feme  covert  with  a  separate  estate  when  she 
executed  the  bond,  yet  its  execution  created  no  lien  on  her 
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separate  estate  or  right  to  interfere  with  her  control  and 
disposition  of  it  any  more  than  if  she  had  been  a  /erne 
sole;  and  that  there  was  no  ground  for  the  injunction. 

J.  C.  Gibson,  by  his  counsel,  relied  on  the  ground  that 
the  agreement  of  June  26th,  1873,  was  a  subsisting  and 
binding;  and  insisted  that  although  the  instalments  of 
^500,  per  annum,  due  by  it  might  not  have  been  received 
by  Rixey  when  his  suit  was  commenced,  yet  it  was  his  own 
fault  in  not  collecting  promptly  the  Ross  decree,  and  that 
he  might  have  done  so  by  due  diligence,  and  averred  that 
Rixey  had  collected  it  since  the  commencement  of  his 
suit,  and  that  he  had  assigned  Rixey  several  solvent  judg- 
ments to  pay  said  debt,  which  he  had  partly  collected  and 
had  never  re-assigned.  It  was  admitted  by  Rixey  that 
Field  had  paid  him  out  of  Gibson  and  wife's  interest  in 
the  Ross  decree  $975  as  of  thirtieth  September,  1875. 

The  injunction  had  been  granted  as  prayed  for.  And 
the  cause  having  been  removed  to  the  Amherst  circuit 
court,  it  was  then  heard  on  the  thirteenth  of  October,  1876, 
upon  the  bill,  answers,  and  exhibits  and  demurrer ;  and, 
having  overruled  the  demurrer,  "  for  reasons  stated  in  a 
written  opinion  filed  with  the  papers,"  it  was  decreed  that 
the  injunction  be  dissolved  and  the  bill  dismissed,  with 
costs  to  the  defendants.  In  the  concluding  paragraph  of 
its  written  opinion  the  court  proposed  to  allow  an  account 
to  be  taken  of  the  balance  due  on  the  debt,  or  of  the  credits 
J.  C.  Gibson  might  be  entitled  to  by  reason  of  alleged 
assignments  and  of  sums  collected  thereon  by  Rixey,  or 
which  he  might  have  collected  by  use  of  due  diligence,  if 
either  party  desired  such  account.  It  does  not  appear, 
however,  that  such  account  was  either  taken  or  desired. 

Subsequent  to  said  decree  of  the  Amherst  circuit  court, 
and  during  the  next  year,  James  Barbour,  trustee  in  said 
deed  of  trust,  advertised  that  he  would,  on  the  sixteenth 
of  July,  1877,  sell  the  Elk  Spring  farm  at  public  auction, 
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at  the  front  door  of  Culpeper  court-house,  for  cash.    In  the 
trust-deed  no  place  or  tertns  of  sale  were  prescribed. 

On  the  day  appointed  for  the  sale,  Lucy  B.  Legrand  (for- 
merly Sinclair)  and  E.  A.  Legrand,  her  husband,  obtained 
an  injunction  to  the  sale.  In  their  bill,  to  which  Samuel 
Rixey,  James  Barbour,  trustee,  J.  C.  Gibson  and  Mary  G.,  his 
wife,  vrete  made  defendants,  there  is  set  forth  the  execu- 
tion of  the  trust-deed,  the  payment  of  large  sums  on  the 
debt  secured  thereby,  the  agreement  of  June  26th,  1873, 
between  J.  C.  Gibson  and  Rixey;  payments  by  the  former 
to  the  latter;  that  Rixey  could  have  made  the  balance  out 
of  Gibson  by  suit  at  any  time  up  to  the  year  1877,  but  that 
execution  would  then  be  unavailing  against  him.  It  was 
complained  that  the  sale  was  advertised  to  be  made  for 
cash,  and  that  such  sale  would  cause  a  sacrifice  of  the 
property,  and  that  the  sale  was  advertised  to  be  made  to 
pay  the  whole  amount  specified  in  the  trust-deed,  when 
several  thousand  dollars  had  been  paid ;  and  it  was  insisted 
that  their  interests  were  not  liable  under  said  trust-deed, 
because  Rixey  had,  by  his  acts  and  doings  in  the  premises, 
released  them;  and,  after  calling  on  the  defendants  to 
answer,  the  bill  concluded  with  a  prayer  for  the  injunction 
and  for  general  relief. 

The  cause  having  been  removed  to  the  circuit  court  of 
Fauquier  county,  Legrand  and  wife  filed  an  amended  bill. 
In  it,  among  other  things,  they  set  out  the  record  of  the 
the  said  suit  of  Rixey  against  Gibson  and  others,  and 
alleged  that  the  matters  and  things  in  issue  in  that  suit, 
and  the  parties,  were  the  same  as  those  in  this  suit,  and 
that  the  legal  effect  of  the  decree  of  the  circuit  court  of 
Amherst  county  therein  of  October  13th,  1876,  was  to  de- 
termine that  said  Rixey  had  no  right  to  sell,  under  the 
trust-deed,  the  interests  of  Lucy  B.  Legrand  and  Mary  G. 
Gibson  in  Elk  Spring  farm,  and  that  said  decree  is  con- 
clusive against  Rixey's  claims  in  that  behalf;  and  that, 
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in  fact,  the  matters  and  things  in  this  suit  were  res  judi- 

CdtCb. 

Defendant,  Bixey,  answered  both  the  original  and  amended 
bill,  and  denied  that  he  had  by  his  agreement  with  Gibson 
of  June  26th,  1873,  or  otherwise,  released  the  plaintiff^s 
interest  in  Elk  Spring  farm;  denied  that  he  had  taken 
from  J.  C.  Gibson  any  assignment  whatever  of  any  chosen 
in  action  since  June  26th,  1873,  or  that  he  had  not  re- 
assigned to  him  all  those  which  had  been  previously  assigned 
to  him  (Rixey),  except  the  Ross  decree ;  denied  that  any 
payments  had  been  made  on  said  debt  except  the  interest 
up  to  June  26th,  1873»  and  850  paid  April  12th,  1875,  ^^975 
paid  by  Field  September  30th,  1875,  and  825  paid  in  lum- 
ber in  the  fall  of  1875 ;  and  insisted  that  the  balance  due 
and  unpaid  on  the  said  $3,180  bond,  as  of  thirtieth  Sep- 
tember, 1877,  was  82,871.78,  with  interest  on  82,586.42,  part 
thereof,  from  the  date  last  aforesaid.  He  filed  with  his 
answer  the  written  opinion  of  G.  A.  Wingfield,  judge  of  the 
circuit  court  of  Amherst  county,  which  the  decree  rendered 
by  that  court  on  thirteenth  October,  1876,  in  said  cause  of 
Rixey  against  Gibson  and  others,  states,  was  filed  with  the 
papers  in  that  cause,  and  contained  the  reasons  therefor,  and 
which  the  plaintiff  failed  to  file  as  a  part  of  that  record. 
And,  in  his  answer,  Rixey  denied  that  the  matters  and  things 
set  up  in  the  plaintiff's  bill  were  adjudicated  in  the  cause 
of  Rixey  against  Gibson  and  others,  and  takes  issue  upon 
the  plea  of  res  jvdicata. 

The  defendants,  J.  C.  Gibson  and  wife,  also  answered. 
Their  answer  appears  to  be  more  in  response  to  the  answer 
of  their  co-defendant,  Rixey,  than  to  the  plaintiff's  bills. 
They  insist  that  the  matters  and  things  in  this  suit  have 
been  already  settled  conclusively  by  said  decree  of  the 
circuit  court  of  Amherst  county,  and  they  set  up  the  plea 
of  res  Judicata^  in  order,  they  say,  "  to  settle  forever  this 
vexatious  litigation."    Much  of  this  answer  is  appropriated 
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to  a  discussion  of  this  plea  and  of  the  said  written  opinion, 
which,  they  contend,  is  not  a  part  of  the  record  and  is 
entitled  to  no  weight  whatever  in  the  consideration  of 
said  plea.  They  claim  to  have  paid  more  than  Eixey's 
answer  admits,  but  claim  that  J.  C.  Gibson  had  assigned  to 
Rizey  notes,  bonds  and  judgments  whereon  he  had  col- 
lected large  sums  of  money  and  failed  to  give  credit 
therefor,  and  had  not  re-assigned  any  thereof  to  J.  C. 
Gibson. 

No  depositions  were  taken  on  either  side.  The  judge  of 
the  circuit  court  of  Fauquier  county,  to  whom  this  cause 
had  been  submitted  for  decision  in  vacation,  on  the  seven- 
teenth of  April,  1885,  entered  the  following  decree : 

"  Upon  consideration  of  this  cause,  the  court  being  of 
opinion  that  the  enforcement  of  the  debt  due  Samuel 
Rixey  is  not  barred  by  the  dismission  of  the  bill  in  Rixey 
against  Legrand  and  others,  decided  by  the  circuit  court  of 
Amherst  county;  and  being  further  of  opinion  that  the 
complainant,  Lucy  B.  Legrand,  is  not  released  as  to  the  debt 
secured  in  the  said  deed  of  trust,  and  that  the  tract  of  land 
conveyed  in  the  said  deed  of  trust  and  known  as  Elk 
Spring,  is  liable  under  said  deed  of  trust  to  the  payment 
of  the  debt  to  Samuel  Rixey,  therein  secured,  doth  adjudge, 
order  and  decree  that  a  master  commissioner  of  this  court 
take  and  report  an  account  showing  the  balance  now  due 
upon  the  debt  to  Samuel  Rixey,  secured  by  said  trust 
deed." 

From  this  decree  Lucy  B.  Legrand  and  J.  C.  Gibson  and 
Mary  G.,  his  wife,  obtained  from  one  of  the  judges  of  this 
court  an  appeal  and  supersedeas. 

J.  C.  Gibson,  for  appellants. 

W.  L.  Jeffries,  J.  F.  Rixey  and  D.  A,  Orimsley,  for  appel- 
lees. 
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Richardson,  J.,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  single  question  presented  by  the  record  for  decision, 
is  whether  or  not  the  facts  disclosed  by  the  record  sustain 
the  plea  of  res  Jiidicata  relied  on  by  the  appellants  to  bar 
and  defeat  the  claim  of  the  appellees  to  sell  the  Elk 
Spring  farm,  under  the  trust-deed  aforesaid,  to  satisfy  so 
much  of  the  $3,180  bond  as  remains  unpaid. 

That  such  is  really  the  only  question  to  be  passed  on  is 
indisputable;  for,  so  far  as  the  evidence  goes,  there  is 
nothing  in  the  record  which  can  be  successfully  appealed 
to  for  the  purpose  of  disproving  the  statement  of  Bixey, 
that  the  sum  of  82,871.78,  with  interest  on  82,586.42,  part 
thereof,  from  thirtieth  September,  1877,  remained  due  and 
unpaid  on  that  day. 

It  is  true  that  the  appellant,  J.  C.  Gibson,  in  his  answer 
aflirms  that  he  assigned  to  Samuel  Rixey  certain  specified 
debts  and  judgments  which  were  good,  and  which  said 
Rixey  never  re-assigned  to  him,  but  on  which,  it  is  alleged, 
he  collected  large  sums  that  were  not  credited  on  said 
bond.  But  of  this  there  is  no  proof  in  the  record.  On  the 
contrary,  the  agreement  of  June  26th,  1873,  which  J.  C.  Gib- 
son set  up  as  a  subsisting  and  binding  agreement  in  his 
answer  filed  in  the  Amherst  suit,  has  a  strong  tendency  in 
favor  of  Rixey's  statement  that  he  did  re-assign  all  the 
choses  in  action  that  Gibson  had  assigned  to  him,  except 
the  interest  of  Gibson  and  wife  in  the  Ross  decree.  That 
instrument  has  been  referred  to  already,  and  in  substance 
of  it  stated.    It  is  as  follows : 

^'  Articles  of  agreement  made  this  twenty-sixth  day  of 
June,  1873,  between  J.  C.  Gibson,  of  the  first  part,  and 
Samuel  Rixey,  of  the  second  part,  witnesseth,  that  whereas 
said  Rixey  holds  the  bond  of  M.  G.  Shackleford,  now  the 
wife  of  said  Gibson,  and  L.  B.  Sinclair  for  $3,180,  pay- 
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able  three  years  after  date^  with  interest  from  date,  and 
dated  the  sixteenth  day  of  October,  1867,  secured  by  deed 
of  trust  upon  certain  real  estate,  and  also  by  an  assignment 
of  the  interest  of  said  Gibson  and  wife  in  a  decree  of  the 
circuit  court  of  Culpeper  in  the  suit  of  Shacklef  ord  against 
Ross,  which  assignment  is  in  the  hands  of  James  G.  Field ; 
and,  whereas,  the  said  bond  is  noW  due  and  collectible,  but 
the  said  Gibson  desires  further  indulgence  and  is  unwilling 
to  have  the  said  deed  of  trust  closed ;  now,  then,  in  con- 
sideration that  said  Rixey  will  not  proceed  to  close  said 
deed,  the  said  Gibson  agrees  to  pay  down  in  cash  all  interest 
due  on  this  bond,  and  annually  to  pay  hereafter  on  the 
twenty-sixth  June,  the  sum  of  five  hundred  dollars  until 
the  said  bond  is  fully  discharged.  And  the  said  Rixey 
agrees  that,  in  consideration  of  the  payment  of  said  in- 
terest in  cash  and  the  prompt  payment  of  said  instalments 
as  they  become  due,  he  will  not  close  the  said  deed  of 
trust ;  but  should  default  be  made  in  the  prompt  payment 
of  said  instalments,  or  any  of  them,  then  the  said  Rixey 
reserves  the  right  to  collect  whatever  may  be  due  on  said 
bond  by  sale  under  said  deed  of  trust.  The  parties  further 
agree,  that  whatever  money  is  collected  under  the  assign- 
ment of  the  decree  in  the  suit  of  Shackleford  against  Ross 
shall  be  applied  to  the  instalment  due  for  the  year  the 
said  collection  is  made  until  one  instalment  is  fully  paid ; 
the  balance  of  the  collections  under  said  assignment  shall 
be  applied  in  discharge  of  the  instalments  last  becoming 
due ;  all  other  notes,  bonds,  decrees  or  judgments  assigned 
or  promised  to  be  assigned  by  said  Gibson  to  said  Rixey  as 
further  security  for  said  debt  are  hereby  re-assigned  and 
released  by  said  Rixey  to  said  Gibson  without  any  any 
recourse  whatever  to  said  Rixey. 

"  Given  under  our  hands  and  seals  this  twenty-sixth  day 
of  June,  1873. 

"(Signed)           J.  C.  Gibson,  [Seal.] 
" [Seal.] 
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"It  is  understood  and  agreed  that  the  proceeds  of  the 
debt  against  William  B.  Ross,  above  described,  assigned  to 
said  Rixey,  shall  be  credited  on  said  bond  of  $3,180.00,  as 
of  date  of  collection,  and  to  the  amount  of  five  hundred 
dollars  shall  be  credited  on  the  Instalment  first  due  there- 
after, and  the  balance  of  said  claim,  when  collected,  shall 
be  applied  as  a  general  credit  on  said  bond  as  of  the  date 
of  such  collection.    Given  under  our  hands  and  seals  this 

twenty-sixth  June,  1873. 

*' J.  C.  Gibson,  [Seal.] 
«« [Seal.]" 

Upon  this  agreement  is  this  endorsement: 

"June  26th,  1873.  By  check  of  J.  C.  Gibson,  on  Citizens' 
National  Bank,  for  $323.30,  in  full  of  interest  payment 
provided  for  within.    (Endorsed  on  bond  also.)" 

It  will  be  observed  that  the  agreement  is  not  signed  by 
Rixey,  and  why  it  is  not  so  signed  is  not  explained  in  the 
record.  But  Gibson  refers  to  and  relies  upon  it  in  his 
answer  to  Rixey's  bill  in  said  former  suit,  in  which  we  find 
this  statement : 

"On  the  twenty-sixth  of  June,  1873,  respondent  and 
complainant  entered  into  an  agreement  in  regard  to  the 
payment  of  the  33,180  Shackleford  bond.  Complain- 
ant agreed  that  if  respondent  would  take  back  all  the 
judgments,  decrees,  notes,  bonds  which  respondent  had 
assigned  on  the  record  in  writing,  or  verbally,  except  the 
Ross-Wise  debt,  that  he,  the  complainant,  would  permit 
payments  in  instalments  of  ?500  annually.  At  the  time 
this  arrangement  was  proposed  it  was  supposed  that  the 
Ross  debt  would  be  realized  out  of  the  proceeds  of  the 
Warm  Springs  property,  of  Bath  county.  Some  time  during 
the  succeeding  August,  when  the  contract  was  presented  to 
respondent  for  his  signature,  he  found  that  complainant 
had  provided  that  only  $500  of  the  Ross  debt  should  be 
applied  to  the  payment  of  the  instalments  as  they  fell  due, 
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and  that  the  balance  should  be  credited  upon  the  last 
instalment — in  other  words,  that  the  money  first  paid 
should,  except  as  to  $500,  be  last  credited,  and  that  re- 
spondent should  lose  the  interest  for  some  seven  or  eight 
years  upon  a  large  sum  of  money.  Respondent  refused  to 
sign  any  such  contract,  as  being  contrary  to  the  under- 
standing verbally  agreed  to  between  them.  But,  through 
the  interposition  of  General  James  G.  Field,  who  acted  as 
a  mutual  friend  to  both  parties,  an  understanding  was 
arrived  at.  Respondent  agreed  that  the  first  instalment 
should  be  paid  as  soon  as  the  Ross  money  was  collected, 
but  should  not  be  considered  paid  until  the  said  instalment 
fell  due,  and  that  respondent  would  lose  the  interest  on  the 
sum  of  $500  so  applied  for  the  period  of  time  between 
said  payment  and  the  ensuing  twenty-sixth  of  June;  but 
the  balance  of  the  Ross  debt  should  be  credited  generally 
on  the  bond  by  the  complainant,  should  bear  interest  as 
soon  as  collected,  and  should  be  applied  to  the  instalments 
as  they  fell  due.  Respondent  had  some  difficulty  in  find- 
ing out  what  complainant  was  driving  at,  but  as  soon  as  he 
discovered  that  an  attempt  was  being  made  to  get  a  mon- 
strous advantage  of  him  upon  a  question  of  interest,  he 
repudiated  the  contract  as  drawn  by  complainant,  and  put 
an  addendum  to  it,  altering  it  as  above  set  forth.  Re- 
spondent had  supposed  that  the  provision  as  to  applying 
the  Ross  debt  to  last  instalment  had  .been  stricken  out,  and 
thinks  that  his  copy  so  reads." 

So,  too,  in  their  bill  in  this  suit,  Legrand  and  wife  evi- 
dently refer  to  and  call  for  the  production,  by  Rixey,  of 
this  same  agreement  of  June  26th,  1873.    They  say: 

''Your  orator  and  oratrix  allege  and  charge  that  there 
were  two  separate  understandings  and  agreements  between 
the  said  J.  C.  Gibson  and  Samuel  Rixey  in  regard  to  the 
securing  and  payment  in  instalments  of  said  debt,  but  they 
are  ignorant  whether  or  not  the  first  agreement  was  in 
Vol.  Lxxxm — 110 
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writing,  except  as  evidenced  by  said  assignments;  but  they 
allege  and  charge  that  the  second  aforesaid  agreement  was 
in  writing,  and  this  writing  was  under,  and  is  now  under, 
the  control  of  tl^e  said  Rixey,  and  call  for  the  production 
of  same." 

In  response,  Samuel  Rixey  in  his. answer  says:  "This 
respondent,  in  response  to  so  much  of  the  complainants' 
bill  as  calls  for  the  original  assiguTnenV^  (evidently  mean- 
ing agTeeme7vt)y  "states  that  he  has  not  the  original  assign- 
vient  of  twenty-sixth  June,  1873,  in  his  possession  (if  that 
be  the  paper  referred  to  in  said  bill) ;  that  the  same  is  in 
the  possession  of  James  G.  Field,  the  trustee  of  said  Lucy 
B.,  and  who  was  her  attorney  in  said  former  suit ;  that  the 
copy  to  be  found  in  said  record  (page  20)  is,  as  affiant  be-, 
lieves,  a  true  copy  of  said  original." 

Thus,  in  the  light  of  said  averments  in  the  answer  of  J. 
C.  Gibson  in  the  former  suit,  in  the  bill  of  Legrand  and 
wife  in  this  suit,  and  in  the  answer  of  Samuel  Rixey  to  the 
latter,  it  appears  with  reasonable  certainty  that  Samuel 
Rixey  wrote  the  original  draft  of  the  agreement  of  June 
26th,  1873,  and  presented  it  to  J.  C.  Gibson  for  his  signa- 
ture; that  the  latter  repudiated  and  refused  to  sign  it, 
because  it  was  not  according  to  the  previous  verbal  agree- 
ment in  so  far,  and  only  so  far,  as  it  provided  the  manner 
of  applying  the  proceeds  of  the  Ross  decree,  as  collected, 
and  that  J.  C.  Gibson  thereupon  wrote  the  addendum, 
changing  the  agreement  as  written  in  that  particular  only; 
that  Rixey  acceded  to  the  change  thus  made,  and  that 
Gibson  thereupon  signed  the  agreement  and  addendum, 
and,  reserving  a  copy,  delivered  the  original  to  Rixey,  who 
delivered  it  to  James  G.  Field,  the  trustee  and  counsel  of 
Lucy  B.  Legrand,  said  Rixey  taking  the  copy  thereof  which 
appears  in  the  record;  that  the  arrangement  was  completed 
by  the  payment  by  Gibson  to  Rixey  of  $323.30,  in  full  of 
the  interest  payment  provided  for  in  said  agreement ;  and 
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when  called  upon  in  the  bill  in  this  suit  to  produce  the 
original,  Rixey  responded  that  it  was  not  in  his  possession, 
but  had  been  delivered  to  James  G.  Field,  and  referred  to 
the  copy  retained  and  filed  by  him  as  a  true  copy  of  the 
original. 

In  the  light  of  these  circumstances  we  can  readily  un- 
derstand why  it  was  not  deemed  essential,  and  why  Rixey 
did  not  sign  the  agreement  of  June  26th,  1873;  for  by  the 
alteration  therein  effected  by  the  addendum  the  only  pro- 
vision in  the  original  which  was  advantageous  to  Rixey 
was  wiped  out,  and  the  agreement  thus  altered  became 
simply  Gibson's  obligation,  under  seal,  to  perform  the 
conditions  upon  which  Rixey  extended  indulgence  to  him 
and  those  represented  by  him  on  the  debt  secured  by  the 
trust-deed.  If  the  arrangement  was  not  so  understood  and 
perfected  by  the  parties,  it  is  inconceivable  why  Gibson 
not  only  signed  and  delivered  the  paper  of  June  26,  1873, 
and  retained  a  copy,  but  actually  then  made  the  cash  pay- 
ment of  interest  due  as  stipulated  for  in  the  ^agreement, 
which  payment  is  endorsed  on  the  agreement,  and  is  of 
even  date  therewith. 

Moreover,  we  find  in  the  record  the  assignment,  in  writing, 
of  J.  C.  Gibson  and  wife  of  July  27th,  1872,  to  Samuel  Rixey, 
which  embraces  the  Ross  debt  only.  There  is  no  evidence 
in  the  record  of  the  assignment  of  other  debts  by  Gibson  . 
to  Rixey,  or  of  re-assignment  by  the  latter  to  the  former, 
except  what  is  found  in  the  subsequent  agreement  of  June 
26th,  1873,  and  therein  we  find  a  provision  for  the  reten- 
tion, collection  and  application  of  the  Ross  debt;  and  it 
is  also  therein  distinctly  set  forth:  "all  other  notes,  bonds, 
decrees  or  judgments  assigned  or  promised  to  be  assigned 
by  said  Gibson  to  said  Rixey  as  further  security  for  said 
debt,  are  hereby  re-assigned  and  released  by  said  Rixey  to 
said  Gibson  without  any  recourse  whatever  to  said  Rixey." 
This  is  what  J.  C.  Gibson  himself  says  was  done.    There 
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is  in  the  record  nothing  to  explain  it  away,  or  to  lessen  its 
necessary  effect.  It  would  seem,  then,  that  the  conclusion 
is  irresistible,  that  J.  C.  Gibson  and  those  he  represented 
are  bound  by  the  plain  terms  of  the  agreement  itself. 
The  very  terms  of  the  agreement  forbid  any  other  conclu- 
sion. 

Nor  could  the  agreement  of  June  26th,  1873,  have  the 
effect  ascribed  to  it  in  the  bill  of  Legrand  and  wife,  i.  c,  to 
release  Mrs.  Legrand's  interest  in  Elk  Spring  farm  from 
liability  under  the  trust-deed,  by  reason  of  extending  the 
time  of  the  payment  of  the  debt  secured  thereby.  She  was 
not  the  surety  of  Mrs.  Gibson,  but  a  principal  debtor  and 
co-obligor.  Nor,  after  Gibson's  default  in  paying  the  annual 
instalments,  could  said  agreement  operate  to  postpone  the 
liability  of  her  said  interest  to  sale  under  said  trust-deed. 

It  is  obvious,  then,  that  the  case  hinges  on  the  naked 
defense  of  res  jvdicata — that  is,  that  Rixey  is  estopped  by 
the  proceedings  in  said  former  suit  from  enforcing  his 
trust-deed  in  pais  for  the  collection  of  the  debt  secured 
thereby. 

It  is  well  settled  in  Virginia  that  a  judgment  of  a  court 
of  competent  jurisdiction  upon  a  question  directly  involved 
in  one  suit  is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties.  And  it  is  also  settled  that  all 
matters  presented  and  received,  or  presentable  to  sustain 
the  particular  demand  litigated  in  the  prior  suit,  and  all 
matters  presented  or  presentable  under  the  issue  to  defeat 
such  demand,  are  concluded  by  the  judgment  or  decree  in 
such  former  suit.  But  to  this  operation  of  the  judgment  or 
decree,  it  must  appear  either  upon  the  face  of  the  record, 
or  be  shown  by  extrinsic  evidence  that  the  precise  question 
was  raised  and  determined  in  the  former  suit.  If  by  the 
record  there  be  any  uncertainty  in  this  respect— as,  for 
example,  if  it  appears  that  several  distinct  matters  may 
have  been  litigated,  upon  one  dr  more  of  which  the  judg- 
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ment  or  decree  may  have  passed,  without  indicating  which 
of  them  was  thus  litigated,  and  upon  which  the  judgment 
was  founded — the  whole  subject-matter  of  the  suit  will  be 
at  large  and  open  to  a  new  contention,  unless  such  uncer- 
tainty be  removed  by  extrinsic  evidence  showing  the  pre- 
cise point  involved  and  passed  upon.  And  to  apply  the 
judgment  or  decree,  and  give  effect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt, 
such  evidence  is  admissible.  Utissell  v.  Place,  94  U.  S.  608 ; 
Chrisman  v.  HarmaUy  29  Gratt.  499;  Ins.  Co.  v.  Clemmitty 

77  Va.  366;  Frazier  v.  FrazieTy  Id.  775;  Blackwell  v.  Bragg, 

78  Va.  529;  Wells  on  Res  Adjudicata,  §  282;  Freeman  on 
Judgments,  §  256;  Packet  Co.  v.  Sickles ,  5  Wall.  580. 

If,  in  case  the  record  leaves  a  doubt  as  to  which  of  several 
matters  may  have  been  passed  upon,  parol  evidence  may 
be  admitted  to  solve  the  doubt,  what  possible  objection 
can  there  be  to  the  consultation  by  the  appellate  court,  for 
that  purpose,  of  the  written  opinion  of  the  judge  who 
heard  and  decided  the  case  below.  In  the  case  at  bar,  the 
trial  judge  flZed  with  the  papers  in  the  cause  his  reasons 
for  his  decision,  which  the  decree  itself  shows  was  done 
for  the  express  purpose  of  explaining  his  decision.  This 
being  the  case,  the  opinion  of  the  trial  judge  thus  referred 
to  in  the  decree  becomes  a  part  of  the  record,  and  may  be 
looked  to,  and  is  even  more  reliable  to  explain,  in  doubtful 
cases,  what  was  in  issue  and  what  was  determined,  than 
mere  extrinsic  evidence  to  the  same  end.  We  do  not  mean 
that  the  mere  opinion  of  the  trial  judge,  which  may  happen 
to  be  in  writing  and  copied  into  the  record,  constitutes  a 
part  thereof;  but  we  do  say  that  where  the  decree— as  in 
this  case — refers  to  the  opinion  of  the  trial  judge  in  terms 
that  make  it  clear  that  the  object  was  to  refer  to  it  to 
explain  what  was  determined,  and  the  reasons  therefor, 
then  such  opinion  becomes  legitimately  a  part  of  the 
record,  and  must  be  looked  to  to  explain  what  was  in  issue 
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aud  what  was  determined  by  the  judgment  or  decree  in 
question.    See  Burton  v.  Mills^  78  Va.  at  p.  470. 

A  mere  casual  view  of  the  bill  and  answers  in  the  former 
suit  would  seem  all  sufficient  to  convince  any  impartial 
mind  that  the  demand  therein  litigated  and  the  point  in- 
volved was  Rixey's  claim  (an  unusual  and  untenable  one) 
to  a  right  to  subject  to  the  payment  of  his  debt  Lucy  B. 
Legrand's  separate  estate  not  included  in  the  trust-deed 
executed  to  secure  his  debt. 

With  the  view  to  clearly  display  Rixey's  said  alleged 
right,  he,  Rixey,  gives  a  history  of  the  ^,180  debt  secured 
by  the  trust-deed,  and  of  the  Gibson  assignment  and  agree- 
ment to  pay  the  debt  thus  secured  in  annual  instalments, 
and  his  default  and  the  depreciation  of  the  securities  for 
his  debt,  which  rendered  them,  as  he  alleged,  inadequate, 
and  Mrs.  Legrand's  separate  estate  outside  of  the  trust 
property,  and  the  necessity  he  was  under,  and  the  right  he 
possessed,  to  resort  to  it  for  the  full  discharge  of  his  debt. 
And  he  prayed  for  disclosures  by  Field,  her  trustee,  as  to 
how  much  had  been  collected  and  what  had  been  done 
with  it.  And  finally  he  prayed  for  an  injunction  to  prevent 
Field  from  paying  it  over  aud  Mrs.  Legrand  from  collecting 
the  same ;  so  that  such  separate  estate  outside  (outside  of  the 
trust  property)  might  be  preserved  and  applied  to  his  debt. 
This  is  the  demand  which  was  presented  for  litigation; 
and  Mrs.  I^egrand  resisted  it  by  contending  that  the  fact 
that  she  was  ^feme  covert  when  she  executed  the  bond  and 
the  trust-deed  no  more  gave  Rixey  a  lien  on  her  separate 
estate  not  embraced  in  the  deed  of  trust  than  if  she  had 
then  been  z^feme  sole^  &c. 

The  injunction,  which  had  been  granted  precisely  as 
prayed  for,  was  at  the  hearing  dissolved  without  explana- 
nation  in  the  decree,  but  with  fiill  explanations  in  the 
written  opinion  of  the  trial  judge  referred  to  in  the  decree. 

Such  was  the  procedure  in  the  former  suit.    Rixey,  the 
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beneficiary,  did  not  go  into  equity  to  have  the  trust  ad- 
ministered. There  was  no  necessity  for  so  doing,  as  he  had 
the  undoubted  right  to  enforce  the  trust  in  pais.  He  did 
not  pray  to  have  determined  either  the  validity  of  the 
trust-deed  or  the  amount  of  the  debt  secured  thereby. 
Nor  does  the  language  of  the  decree  dissolving  the  in- 
junction and  dismissing  the  bill  have  any  application  to 
either  the  one  or  the  other  of  these  questions,  but  applies 
solely  to  the  claim  of  Rixey  to  go  beyond  the  trust  property 
and  have  subjected  to  his  debt  the  separate  estate  of  Mrs. 
Legrand  not  embraced  in  the  trust-deed,  and  for  which  he 
had  no  evidential  equity.  It  was  this;  and  only  this,  un- 
usual and  ill-founded  claim  that  Rixey  sought  to  establish 
at  the  hands  of  a  court  of  equity,  and  it  was  this,  and  only 
this,  that  was  passed  upon  and  denied  him  in  the  former 
suit.  The  decree  in  that  suit,  in  effect,  said:  *<  You  assert  a 
lien  as  to  property  not  embraced  in  your  trust-deed,  as  to 
which  you  have  no  lien;  and  this  being  the  prime  object 
of  your  bill,  the  court  dissolves  your  injunction  which  re- 
strains Mrs.  Legrand  from  the  use  and  enjoyment  of  her 
separate  estate  outside  of  the  real  trust  property,  and  dis- 
misses your  bill." 

No  argument  can  be  necessary. to  establish  the  justice 
and  propriety  of  such  a  decree ;  nor  can  it  be  necessary  to 
do  more  than  look  to  the  pleadings  in  said  former  suit 
(leaving  out  of  view  the  written  opinion  of  the  trial  judge) 
to  see  and  understand  that  the  one  and  only  object  was  to 
extend  Rixey 's  lien  to  property  not  embraced  in  the  trust- 
deed  to  secure  his  debt.  That  much  the  decree  in  the 
former  suit  decided  for  Mrs.  Legrand,  and  no  more.  Hence, 
the  injunction  was  properly  dissolved  and  the  bill  dis- 
missed; and  hence,  too,  the  judge,  in  his  written  opinion 
in  said  former  suit,  says :  "  This  suit  is  brought  to  recover 
the  share  of  the  defendant,  Lucy  B.,  of  the  debt  due  from 
Ross'  executor  and  recovered  by  her  trustee,  J.  G.  Field,  as 
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well  as  her  interest  in  a  certain  house  and  lot,  claiming 
that  it  is  her  separate  estate,  in  satisfaction  of  the  bond  of 
$3,180,  and  for  an  injunction  to  restrain  said  trustee  from 
paying  over  the  amount  received  from  Ross'  executor,  upon 
the  ground  that  J.  C.  Gibson  failed  to  pay  the  annual  in- 
stalments on  the  said  debt,  and  that  the  Elk  Spring  estate 
is  not  sufficient  to  discharge  it,  and  that  her  other  separate 
estate  in  other  real  property  and  her  interest  in  the  debt 
due  from  Ross'  executor  will  be  necessary  (and  not  more 
than  sufficient)  to  discharge  it." 

It  was  this  extraordinary  claim  asserted  by  Rixey  in  the 
former  suit,  and  this  only,  that  was  in  issv-e,  and  it  was 
this  that  the  court  refused,  and  nothing  else.  Hence  it  was 
that  the  court  dissolved  the  injunction  and  dismissed  the 
bill.  But  in  doing  so,  the  court,  as  appears  in  its  written 
opinion,  proposed  to  retain  the  cause  and  have  an  account 
taken,  if  either  side  desired  it,  to  ascertain  how  much  re- 
mained due  on  the  debt  to  Rixey.  Here,  out  of  abundant 
caution,  the  court  below  afforded  J.  C.  Gibson  ample  oppor- 
tunity to  make  good  the  unsupported  affirmation  that  the 
debt  had  been  discharged ;  but  he  chose  not  to  avail  him- 
self of  the  opportunity  thus  offered;  and  now,  relying 
on  the  untenable  defense  of  res  Judicata,  he  must  neces- 
sarily fail.  But  inasmuch  as  the  decree  complained  of  in 
this  suit  directs  an  account  to  ascertain  the  true  amount 
due  on  the  debt  secured  to  Rixey  by  the  trust-deed,  it  is 
obvious  that  justice  can  yet.be  obtained  without  hardship 
upon  any  party  interested. 

It  must  be  kept  in  view  that  Rixey,  the  trust  creditor, 
did  not  bring  this  suit.  On  the  contrary,  when,  after  long 
indulgence,  he  sought  to  enforce  the  trust— as  was  clearly 
his  right — he  was  enjoined,  and  hence  this  protracted  liti- 
gation; and,  as  we  have  shown,  the  sole  obstruction  in  his 
path  is  the  utterly  untenable  defense  of  res  judicata.  For 
the  reasons  already  stated,  this  defense  must  necessarily 
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fall  to  the  ground.  It  follows  that  the  circuit  court  of 
Fauquier  did  not  err  in  holding  that  the  enforcement 
of  the  debt  due  Samuel  Rixey  is  not  barred  by  the  dismis- 
sion of  the  bill  in  the  former  suit  of  Rixey  against  Gibson 
and  others,  decided  by  the  circuit  court  of  Amherst  county, 
and  that  the  said  trust-deed  conveying  the  Elk  Spring 
farm  to  secure  Samuel  Rixey  is  not  released  or  discharged, 
so  far  as  shown  by  the  record  here,  as  to  the  debt  secured 
thereby  to  said  Rixey,  and  that  the  tract  of  land  conveyed 
thereby,  and  known  as  the  Elk  Spring  farm,  is  liable,  under 
said  deed  of  trust,  to  the  payment  of  so  much  of  the  debt 
to  Samuel  Rixey  as  remains  unpaid. 

The  rule,  res  judicatay  has  no  application  to  the  case  in 
hand.  Rixey  has  brought  no  second  suit  to  litigate  matters 
passed  upon  in  a  prior  suit.  The  deed  of  trust  to  secure 
him  has  never  been  adjudged  to  be  invalid  or  satisfied. 
Hence,  he  is  not  estopped  to  enforce  it.  Hence,  too,  if  any- 
one is  amenable  to  the  charge  of  seeking  to  litigate  matters 
once  passed  upon,  it  is  not  Rixey,  but  his  adversaries. 

For  these  reasons,  the  decree  complained  of  must  be  af- 
firmed, with  costs  to  the  appellees,  and  the  cause  remanded 
to  the  circuit  court  of  Fauquier  county,  with  directions 
that  it  require  an  account  to  be  taken  of  the  balance,  if 
anything,  remaining  due  and  payable  to  Samuel  Rixey's 
estate  upon  the  debt  aforesaid,  and  to  take  such  proceed- 
ings as  may  be  necessary  to  the  enforcement  of  the  said 
trust-deed  for  any  balance  due  on  the  debt  thereby  secured, 
and  to  secure  complete  Justice  to  all  parties  interested,  in 
accordance  with  the  views  herein  expressed. 

Decbee  affirmed. 
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Field  v.  The  Auditor. 

November  10th,  1887. 

1 .  Constitution  —  Legislature  —  Governor — CounseL —  Every  resolution 

requires  the  consent  of  both  branches  of  the  general  assembly  before 
it  can  become  a  law.  A  resolution  passed  by  one  branch  only,  author- 
izing the  governor  to  employ  counsel  to  consider  a  claim  of  the  State, 
confers  no  power  on  him  to  bind  the  State.    Va.  Con.,  art.  4,  ?  8. 

2.  Idem — Attorney-general — Salary, — Under  Constitution,  art.  6,  \  8,  the 

legislature  hath  power  to  reduce  the  salary  of  the  attorney-general 
during  his  term,  there  being  no  limitation  of  power  in  that  respect  as 
there  is  as  respects  the  salaries  of  judges. 

3.  Idem — Duties  and  compensation  of  attomey-general^Case  at  bar. — It 

is  provided  by  the  general  assembly  that  the  attorney-general  shall 
discharge  such  other  duties  as  may  be  imposed  by  it,  but  shall  receive 
no  other  compensation  than  his  salary.  The  attorney-general  appeared 
for  the  State  in  certain  cases  under  an  act  of  the  general  assembly — 
Held: 

Those  services  were  covered  by  his  salary. 

Error  to  judgment  of  circuit  court  of  city  of  RichmoDd, 
rendered  at  its  February  term,  1886,  in  the  matter  of  a 
petition  filed  by  James  G.  Field,  late  attorney-general  of 
Virginia,  against  Morton  Marye,  auditor  of  public  accounts 
of  Virginia,  in  pursuance  of  section  1,  chapter  44,  Code 
1873  The  facts  being  agreed  and  put  in  writing,  all  mat- 
ters of  law  and  facts  were  submitted  to  the  determination 
of  the  court,  which  gave  judgment  for  the  defendant.    And 
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the  plaintiff  moved  the  court  to  set  aside  its  judgment  and 
grant  him  a  new  trial.  This  motion  the  court  overruled, 
and  the  plaintiff  excepted,  and  the  court  certified  the  facts. 
Opinion  states  the  case. 

Ouy  &  OiUiam,  for  plaintiff  in  error. 

The  AUorney-Oeneral  (R.  A.  Ayers)  and  W.  JR.  Meredith, 
for  the  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  city  of  Richmond,  pronounced  at  the  February  term, 
1886.  The  case  is  as  follows:  The  plaintiff  in  error,  having 
filed  a  claim  before  the  defendant  in  error  as  auditor  of 
public  accounts  of  this  Commonwealth  for  $5,100,  under 
the  forty-third  chapter  of  the  Code,  and  the  same  having 
been  disallowed  by  the  said  auditor  in  whole,  he  filed  his 
petition  before  the  circuit  court  of  the  city  of  Richmond 
for  redress,  as  is  provided  by  the  first  section  of  chapter  44 
of  the  Code.  The  circuit  court  of  the  city  of  Richmond 
gave  judgment  against  the  petitioner,  whereupon  he  ex- 
cepted, and  moved  the  court  to  set  aside  the  said  judgment 
as  contrary  to  the  law  and  the  evidence,  which  motion  the 
court  overruled,  and  the  plaintiff  excepted  and  applied  for 
and  obtained  a  writ  of  error  to  this  court.  This  claim  was 
based  upon  alleged  services  rendered  by  the  plaintiff  in 
error  to  the  Commonwealth  of  Virginia,  as  a  lawyer;  and 
he  afterwards  having  been  appointed  by  the  governor,  and 
later  elected,  to  the  office  of  attorney-general,  his  account 
was  for  services  before  his  appointment  in  one  case,  and  in 
other  cases  claimed  to  be  outside  of  the  regular  duties  of  his 
office;  and  he  further  claimed  that  his  salary  as  attorney- 
general  having  been  reduced  by  the  general  assembly  of 
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Virginia,  in  the  amount  of  $1,000  per  year  on  the  first  day 
of  July,  1878,  which  was  the  first  year  of  his  term  of  four 
years,  beginning  January  1,  1878,  he  was  entitled  to  $600 
for  that  year  and  $1,000  for  each  of  the  remaining  three 
years  of  his  term  of  four  years. 

To  consider  these  claims  in  the  order  stated,  we  will  first 
consider  the  charge  of  $500  for  services  rendered  by  him 
as  a  private  citizen,  in  the  suit  by  the  State  of  Virginia 
against  Bradley  T.  Johnson  and  others  The  history  of 
that  question,  in  brief,  is  as  follows :  In  the  spring  of  1877 
a  joint  resolution  of  the  general  assembly  of  Virginia 
having  passed  the  house  of  delegates,  but  having  failed  to 
pass  the  senate,  Hon.  James  L.  Kemper,  then  governor  of 
Virginia,  being  by  this  resolution  authorized  to  employ 
able  counsel  to  examine  into  the  question  it  concerned, 
concluded  to  act  under  the  joint  resolution  aforesaid  as  a 
resolution  of  the  house  of  delegates,  and  offered  to  the 
plaintiff  professional  employment  concerning  the  same 
on  the  sixteenth  of  May,  1877,  which  employment  was 
accepted  on  the  eighteenth  of  the  same  month,  and  he 
entered  upon  the  duties  of  the  same.  Before  any  report 
had  been  made  in  the  premises,  on  the  first  of  September 
following,  the  office  of  attorney-general  becoming  vacant 
by  the  death  of  the  then  incumbent,  the  governor  appointed 
the  plaintiff  in  error  to  that  office  to  fill  the  vacancy  in  the 
unexpired  term,  to  which  office  he  was  shortly  thereafter 
elected  for  a  full  term  commencing  January  1,  1878,  which 
was  for  four  years;  and  all  the  services  rendered  in  the  mat- 
ter after  September  1,  1877,  were  rendered  in  his  capacity 
of  attorney-general.  The  governor  also  appointed  Hon. 
John  M.  Forbes,  of  Fauquier  county,  and  Hon.  M.  B.  Sea- 
well,  of  Gloucester  county,  counsel  along  with  the  plaintiff 
in  this  Bradley  T.  Johnson  suit,  by  whom  it  was  prosecuted 
to  final  judgment.  The  general  assembly  afterwards  failed 
to  pass  a  bill  to  pay  the  fees  charged  by  these  gentlemen. 
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bat  the  governor  paid  the  plaintiff  in  error  $200  for  his 
services  in  the  nature  of  a  retaining  fee  out  of  the  con- 
tingent fund  under  the  control  of  the  governor;  and  it  is 
stated  at  bar  here  that  the  general  assembly  has  recently 
passed  a  bill  to  pay  Messrs.  Forbes  and  Seawell  their  fees, 
and  the  salary  of  the  attorney-general  was  regularly  i>aid 
him,  as  prescribed  by  law,  during  his  term.  Whether  the 
plaintiff  has  a  claim  upon  the  consideration  of  the  author- 
ities of  the  State  for  unpaid  services  is  now  the  question 
for  this  court  to  consider. 

Thi^  is  a  suit  against  the  Commonwealth  upon  an  alleged 
contract  with  the  State  for  a  debt  due  him.  Is  there  any 
such  contract  by  the  State,  or  any  legally  authorized  agent 
or  officer  of  the  State?  A  joint  resolution,  to  have  the 
force  of  law,  must  originate  in  one  house  of  the  general 
assembly  and  be  approved  by  the  other.  "The  legislative 
power  of  this  Commonwealth  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of 
delegates.*'  Article  5,  §  1,  Const.  Va.;  art.  5,  §  9,  Id.  And, 
moreover  (art.  4,  §  8),  every  resolution  requiring  the  assent 
of  both  branches  of  the  general  assembly  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor.  The  reso- 
lution in  question,  while  it  purports  to  be  a  resolution  of 
the  general  assembly,  never  passed  the  senate,  and  never 
became  a  law.  The  governor  did  not  have  authority  there- 
under  to  make  any  contract  for  the  State,  and  any  contract, 
made  by  him  thereunder  does  not  bind  the  State.  But  it 
appears  from  the  facts  of  the  case  that  the  governor  never 
intended  to,  and  never  did,  make  any.  contract  by  which 
the  State  was  to  be  bound,  and  it  was  understood  that  the 
gentlemen  employed  were  to  look  to  the  general  assembly 
for  compensation  for  their  services.  It  follows  that  there 
is  no  contract  with  the  State  in  the  matter  which  the  courts 
can  enforce,  and  the  circuit  court  of  Richmond  city  did  not 
err  in  so  deciding. 
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We  will  next  consider  the  claim  for  an  annual  salary  of 
$3,500,  notwithstanding  the  act  of  the  general  assembly 
passed  March  12,  1877,  reducing  his  salary  to  the  annual 
amount  of  $2,500  from  and  after  July  1,  1878.  When  his 
term  of  office  began,  he  was,  by  virtue  of  the  act  of  the 
assembly  passed  April  4, 1877,  entitled  to  a  salary  of  $3,500 
annually.  The  second  section  of  that  act  provided  as  to 
the  duties  and  salary  of  the  attorney-general  as  follows: 

'^  Sec.  2.  He  shall  appear  as  counsel  for  the  State  in  all 
cases  in  which  the  Commonwealth  is  interested,  depending 
in  the  supreme  court  of  appeals,  the  supreme  court  of  the 
United  States,  the  district  and  circuit  courts  of  the  United 
States  for  the  State  of  Virginia,  and  the  circuit  court  of 
the  city  of  Richmond ;  and  he  shall  discharge  such  other 
duties  as  may  be  imposed  by  the  general  assembly;  and 
he  shall  receive  for  his  services  an  annual  salary  of  thirty- 
five  hundred  dollars,  but  he  shall  not  be  entitled  to  receive 
any  fees,  perquisites  or  rewards  whatever  in  addition  to  the 
salary  aforesaid  for  the  performance  of  any  official  duty." 

The  claim  thus  set  up  is  founded  upon  a  supposed  dis- 
tinction which  is  drawn  in  the  State  constitution  between 
the  language  of  that  instrument  concerning  the  salary  of 
the  attorney-general  and  other  officers  provided  for.  Sec- 
tion 8,  article  6,  provides  that  "at  every  election  of  a  gov- 
ernor an  attorney-general  shall  be  elected  by  the  qualified 
voters  of  this  Commonwealth.  He  shall  be  commissioned 
by  the  governor,  perform  such  duties,  and  receive  such 
compensation  as  may  be  prescribed  by  law,  and  shall  be 
removable  in  the  manner  prescribed  for  the  removal  of 
judges";  the  word  "prescribed"  being  employed,  which  is 
claimed  to  mean  settle  beforehand,  and  which,  being  so 
settled  beforehand,  it  was  not  intended  to  leave  in  the 
general  assembly  the  power  to  change  it  during  the  term; 
whereas,  as  is  argued,  when  the  secretary  of  the  Common- 
wealth, treasurer,  auditor,  etc.,  are  provided  for,  it  is  pro- 
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vided  that  "the  salary  of  each  shall  be  determined  by 
law''  (§  12,  art.  4),  and  a  distinction  is  sought  to  be  drawn 
based  upon  the  signification  of  these  two  words.  This  dis- 
tinction is  far  from  clear.  Mr.  Worcester  defines  "  pre- 
scribed''  thus:  "To  set  down  authoritatively;  to  order;  to 
direct;  to  dictate;  to  appoint'';  while  he  defines  ".deter- 
mined" thus:  "To  fix  permanently;  to  settle;  to  adjust." 
"To  set  down  authoritatively"  and  "to  fix  permanently  or 
to  settle"  do  not  admit  of  a  wide  distinction.  But  if  the 
framers  of  our  constitution  had  intended  to  provide  that 
the  salary  of  the  attorney-general  should  not  be  diminished 
during  his  term  of  office,  it  may  be  reasonably  argued  that 
they  would  have  so  provided  in  that  instrument  in  plain 
terms;  for  by  the  twenty-second  section  of  the  same  article 
of  the  constitution,  it  is  provided  as  to  the  salary  of  judges: 
"Shall  receive  such  salary  and  allowance  as  may  be  deter- 
mined by  law,  the  amount  of  which  shall  not  be  dimin- 
ished during  their  term  of  office."  Here  they  intended 
that  the  salary  shall  be  "  fixed  beforehand  and  not  altered/' 
and  they  do  not  use  the  word  "prescribe"  but  the  word 
"determine,"  as  had  been  used  as  to  State  officers.  But 
while  the  word  "prescribe"  is  used  as  to  the  salary  of  the 
attorney-general,  the  same  word  is  employed  a  few  lines 
above  in  speaking  of  the  compensation  and  tenure  of  office 
of  the  officers  of  this  Commonwealth.  We  think  the  duty 
of  prescribing  the  salary  of  the  attorney-general  is  a  legis- 
lative duty  and  devolves  upon  the  law-making  power;  and, 
there  being  in  the  constitution  no  limitation  provided 
against  its  exercise,  it  was  within  the  power  of  the  general 
assembly  to  pass  the  act  diminishing  his  salary,  to  take 
effect,  as  this  did,  after  the  passage  of  the  act. 

As  to  the  other  charges  for  services  in  the  Gold  cases, 
the  Roanoke  Navigation  case,  the  Turnpike  case,  and  the 
County  Jvdges^  cases,  the  said  attorney-general  was  directed 
by  act  of  the  legislature  to  appear  in  them  on  behalf  of  the 
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State;  consequently,  these  duties  were  imposed  by  the 
general  assembly  and  were  covered  by  his  salary.  Acts 
1877-78,  p.  174,  §  2,  ch.  183. 

We  find  no  error  in  the  judgment  complained  of,  and  the 
same  must  be  affirmed. 


JUDGMEKT  AFFIRMED. 
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Leith's  Adm'r  v.  Carter's  Adm'r  and  als. 
November  10th,  1887. 

1.  Personal  Representatives  — ^/aA^/^  ^//w//a//^«j. — Administrator 

may  interpose  bar  of  limitations  by  plea  or  answer,  or  by  exceptions 
to  report.    SmM  v.  Paiite,  81  Va.  654. 

2.  Idem — Case  ai  bar. — L.  owed  Mrs.  B.,  the  lej^atee  of  her  deceased  hus- 

band, who  was  surety  on  bond  of  C.  to  D.    Under  ante-nuptial  settle- 
ment, Mrs.  B.  and  L.  were  married.    L.  paid  off  the  bond,  got  decree 

'  against  C.'s  estate,  collected  part,  and  in  1873  died.  She  died  in 
1881.  In  1884,  her  administrator  filed  petition  in  pending  suit,  claiming 
that  L.  had  paid  bond  with  her  separate  funds,  and  to  have  refunded 
the  part  collected,  and  to  be  substituted  to  benefit  of  the  part  not  col- 
lected. Evidence  failed  to  prove  the  facts  alleged.  Administrator 
of  L.  set  up  bar  of  statute  : 

Held: 

The  claim  was  without  merit,  and,  moreover,  was  barred. 

Appeal  from  decree  of  circuit  court  of  Loudoun  county, 
sustaining  certain  exceptions  by  H.  N.  Rector,  adminis- 
trator of  W.  L.  Leith,  to  the  report  of  the  master  returned 
eighteenth  October,  1884,  in  the  cause  of  Carter  and  Leith 
against  G.  W.  Carter,  and  dismissing  the  petition  filed 
therein  by  E.  S.  Anderson,  administrator  of  Christiana  Leith. 
From  this  decree  the  latter  administrator  appealed.  The 
opinion  states  the  case. 

R.  H,  Tebbs  and  Payne  &  Alexander^  for  appellant. 

jB.  p.  Noland,  for  appellees. 
Vol.  Lxxxiir — 1 1 2 


890  Leith's  Adm'r  t.  Carter's  Adm'r  and  als. 

Opinion. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  essential  facts  are  these :  On  the  first  of  October, 
1862,  Geo.  W.  Carter,  with  B.  F.  Carter  and  John  A.  Beavers 
as  his  sureties,  executed  a  bond  to  John  P.  Dulany  for 
$800,  payable  two  years  after  date,  with  interest  from 
date,  payable  semi-annually.  The  said  John  A.  Beavers 
died  about  the  year  1858,  leaving  a  will  by  which  he  gave 
to  his  wife,  Christianay  one-half  of  his  estate  absolutely, 
and  a  life  estate  in  the  other  half.  Washington  Beavers 
was  appointed  by  the  will  executor,  and  he  duly  qualified 
and  proceeded  to  administer  the  estate.  Later,  said  Wash- 
ington Beavers  having  died,  W.  M.  Beavers  became  the 
administrator  with  the  will  annexed  of  said  John  A.  Bea- 
vers, whose  estate  seems  to  have  been  a  small  one. 

There  was  a  suit  in  the  circuit  court  of  Loudoun  county 
by  the  style  of  Beavers  against  Beavers,  the  object  of  which 
seems  to  have  been  to  have  a  settlement  of  the  accounts  of 
Washington  Beavers  as  personal  representative  of  John  A. 
Beavers,  and  for  a  distribution  of  the  testator's  estate. 
There  appears  in  the  record  here  the  following  certified 
extract  from  what  seems  to  be  an  ex-parte  settlement  of 
the  accounts  of  Washington  Beavers  as  executor  of  John  A. 
Beavers : 

"  1860.  March  14th. — By  amount  due  estate  to  balance, 
$1,445.49.  Amount  due  Christiana  Beavers  on  amount  left 
her  for  life,  $77.89." 

This  is  certified  by  the  clerk  of  the  court  to  be  an  extract 
from  the  settlement  on  record  in  his  office.  It  simply  serves 
to  show,  first,  that  the  personal  estate  of  John  A.  Beavers 
amounted  to  $1,445.49;  and,  second,  that  there  was  due  his 
widow,  Christiana,  on  the  half  thereof  left  her  for  life 
only,  the  sum  of  $77.89,  as  of  the  fourteenth  of  March,  1860. 
Other  extracts  from  settlements  ex-partCj  and  from  settle- 
ments of  accounts  ordered  and  taken  in  said  suit  of  Beavers 
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against  Beavers' appear  in  the  record,  but  they  are  in  the 
main  actually  unintelligible,  and  serve  to  confuse  rather 
than  elucidate  the  subject  in  controversy.  For  instance,  in 
virtue  of  a  decree  rendered  in  said  suit  of  Beavers  against 
Beavers,  at  the  April  term,  1881,  of  the  circuit  court  of 
Loudoun  county,  the  commissioner  reports  on  the  thirtieth 
September,  1881,  as  follows:  • 

The  estate  of  John  A.  Beavers,  in  account  with  Washing- 
ton Beavers,  his  execvior: 
1860.  March  14. — By  amount  due  to  balance,  $1,445  49 

Less  amount  paid  to  Mrs.  Beavers,  and  since  re- 
leased to  her  by  the  heirs  on  account  of  debts 
paid  by  her  for  the  estate,  -         -         -  722  75 


Leaving  due  estate  by  executor,     -  -  -  722  74 

Int.  from  death  of  Mrs.  Beavers,  Jan.  1st,  1881,  36  14 


Total  due  November  1st,  1881,  -  -  758  88 


The  estate  is  chargeable  with  two  legacies: 

To  Serepta  Young,  -  -  -    $500  00 

To  int.  from  Jan.  1,  1881,       -  25  00 


15525  00 

To  Mary  Murray, 

-    ?500  00 

To  int.  from  Jan.  1,  1881, 

25  00 

8525  00 

This  is  all  that  this  extract  contains,  except  this  remark 
by  the  commissioner:  "The  note  paid  by  Mrs.  Leith,  Mr. 
Beavers,  is  in  suit  in  the  chancery  causes  of  Carter  and 
Leith  against  Carter  and  Carter  against  Carter,  and  part 
of  it  will  probably  be  realized.  Whatever  may  be  received 
should  be  accounted  for  as  part  of  the  estate  of  John  A. 
Beavers,  should  be  decreed  to  the  executor.^'  This  state- 
ment of  the  commissioner  is  not  only  not  intelligible,  but 
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in  the  light  of  the  record  here,  the  concttision  announced 
has  no  support  whatever.  First,  how  is  it  possible,  out  of 
an  estate  of  9l>445.49  with  which  the  executor  is  charged 
as  of  the  fourteenth  of  March,  1860,  to  bring  that  executor 
in  debt,  as  of  the  first  of  November,  1881,  in  the  sum  of 
$758.88,  when  he  is  credited  with  9722.74,  or  half  of  the 
estate  in  bis  hands,  as  of  the  fourteenth  of  March,  1860, 
and  when,  as  the  commissioner  states  the  account,  the 
estate  was  chargeable  with  two  legacies  amounting  to  more 
than  the  other  half  of  the  estate?  Second,  while  it  is  true 
that  the  case  of  Carter  and  I^eith  against  Carter  was 
ordered  to  be  heard,  and  was  heard,  with  Carter  against 
Carter — and  doubtless  for  the  reason  that  relief  was  sought 
in  both  suits  against  the  same  defendant — there  is  no  war- 
rant in  the  record  here  for  the  statement  that  the  fund 
here  in  question  was  being  litigated  in  both  of  said  suits 
so  heard  together. 

The  chronological  order  of  events  has  been  thus  tem- 
porarily departed  from  in  order  to  bring  at  least  partially 
to  view  the  administration  of  the  estate  of  John  A.  Beavers. 
Much  connected  with  which  has  been  awkwardly  mixed 
up  with  the  record  here. 

Mrs.  Christiana  Beavers  having  intermarried  with  W.  G. 
Leith,  an  arrangement  seems  to  have  been  entered  into 
between  the  said  Leith  and  the  said  Washington  Beavers, 
executor  of  John  A.  Beavers,  by  which  W.  G.  Leith  assumed 
the  liability  of  the  estate  of  John  A.  Beavers  on  said  bond 
of  ^00  to.  John  P.  Dulany,  and  said  Leith  and  B.  F.  Carter, 
who,  with  John  A.  Beavers,  was  a  surety  on  said  bond,  set- 
tled the  same  with  Dulany  and  lifted  the  bond.  On  that 
bond  there  appear  these  endorsements:  1st.  "Int.  due  from 
Oct.  1,  I860.''  2d.  "The  within  bond,  with  Interest  from 
Oct.  1,  186—,  settled  with  me  by  B.  F.  Carter  and  W.  G. 
Leith.    (Signed)  John  P.  Dulany." 

Having  satisfied  said  debt  to  Dulany,  B.  F.  Carter  and 
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W.  G.  Leith,  in  February,  1871,  filed  their  bill  in  the  county 
court  of  Loudoun  against  George  W.  Carter,  the  principal 
obligor  in  said  Dulany  bond,  and  against  Francis  M.  Carter, 
in  his  own  right  and  as  surviving  trustee  of  said  George  W. 
Carter,  who  was  a  non  resident,  but  had  a  life  interest  in 
certain  real  estate — it  being  in  a  tract  of  28 If  acres  of  land 
in  Loudoun  county  which  was  devised  in  trust  by  Jonathan 
Carter  for  the  use  of  said  George  \V.  Carter.  The  pro- 
ceeding, as  against  said  George  W.  Cartel,  was  by  foreign 
attachment  in  equity,  and  the  object  was  to  subject  the 
interest  of  said  George  W.  Carter  in  said  real  estate  to  the 
payment  of  said  Dulany  debt,  which  had  been  discharged 
by  said  B.  F.  Carter  and  W.  G.  Leith. 

George  W.  Carter  answered,  acknowledging  his  indebt- 
edness to  the  plaintiffs  as  charged  in  their  bill,  and  the 
liability  thereto  of  his  interest  in  said  real  estate.  And  at 
the  July  term,  1871,  of  said  court  a  decree  was  rendered  that 
"the  complainants,  B.  F.  Carter  and  William  G.  Leith,  do 
recover  of  the  defendant,  G.  \V.  Carter,  $800,  with  interest 
from  October  1st,  1860,  and  their  costs,"  &c.,  and  a  com- 
missioner was  directed  to  ascertain  and  report  liens.  On 
the  eleventh  of  December,  1S71,  among  other  liens  on  the 
interest  of  G.  W.  Carter  in  said  land,  the  commissioner 
reported  the  debt  due  from  G.  W.  Carter  to  B.  F.  Carter  and 
W.  G.  Leith  at  ?1,340,  with  interest  accrued. 

In  July,  1873,  W.  G.  Leith  died,  and  H.  N.  Rector  became 
his  administrator,  and  the  cause  was  revived  in  his  name. 
In  August,  1873,  the  cause  was  by  operation  of  law  trans- 
ferred to  the  circuit  court  of  said  county,  and  at  the  January 
term  thereof,  1879,  the  cause  was  ordered  to  be  heard  with 
the  case  therein  pending  of  John  R.  Carter  against  George 
W.  Carter;  and  at  the  same  term  a  decree  was  entered 
directing  a  sale  of  the  interest  of  George  W.  Carter  in  said 
land,  and  directing  a  distribution  of  a  fund,  for  rents,  then 
in  the  hands  of  F.  M.  Carter,  trustee. 
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Mrs,  Christiana  Leith  (formerly  Beavers)  died  in  1881, 
having  survived  her  last  husband,  W.  G.  Leith,  eight  years, 
and  the  appellant,  E.  S.  Anderson,  became  her  adminis- 
trator. 

Under  decrees  of  the  circuit  court  of  Loudoun  county 
the  rents  and  proceeds  of  the  interest  of  George  W,  Carter 
in  said  real  estate  were  distributed  to  B.  F.  Carter  and  W. 
G.  Leith's  administrator  until  the  January  term,  1884,  of 
said  circuit  court.  At  that  time,  the  appellant,  the  admin- 
istrator of  Christiana  Leith,  filed  his  petition  in  said  suit 
of  Carter  and  Leith  against  Carter,  setting  forth  that  his 
decedent,  Christiana,  was  the  wife  of  W.  G.  Leith,  a  plain- 
tiff in  the  cause  of  Carter  and  Leith  against  Carter;  that 
there  was  a  marriage  settlement  between  said  Christiana 
and  W.  G.  Leith,  and  that  the  debt  reported  as  due  in  that 
cause  to  W.  G.  Leith  was  really  paid  by  Christiana  Leith 
("as  will  more  fully  appear  by  proceedings  in  Beavers 
against  Beavers,  and  ex-parte  Christiana  Leith's  estate 
account"),  and  accounted  for  to  said  W.  G.  Leith,  it  being 
originally  due  by  her  former  husband  (John  A.  Beavers)  as 
surety,  who  left  his  estate  for  life  to  petitioner's  decedent, 
and  that  petitioner  was,  therefore,  entitled  to  recover  all 
of  the  said  amount,  as  well  that  already  paid  to  W.  G. 
Leith's  administrator  as  that  still  to  be  collected.  And 
the  prayer  of  the  petition  was  for  leave  to  the  petitioner 
to  file  his  petition,  be  made  a  party  defendant  in  the  cause, 
and  that  the  fund  in  hand  be  decreed  to  him,  as  well  as 
that  still  to  come  in,  and  that  Howard  Rector,  adminis- 
trator of  W.  G.  Leith,  deceased,  be  required  to  refund  to 
petitioner  the  amount  theretofore  received  by  him  in  said 
cause  on  said  account,  &c. 

H.  N.  Rector,  administrator  of  W.  G.  Leith,  answered  this 
petition,  giving  a  full  history  of  the  manner  in  which  the 
share  of  John  A.  Beavers  in  the  Dulany  debt  was  discharged 
by  his  decedent,  W.  G.  Leith,  and  denying  positively,  and 
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of  Lis  own  knowledge,  that  the  liability  of  said  Beavers 
was  discharged  with  the  money  of  said  Christiana  I^eith ; 
and  insisted  that,  even  if  she  did  furnish  it,  in  1870,  as 
claimed,  it  was  a  simple  contract  debt  as  between  them  as 
of  that  date,  and  was  barred  by  the  statute  of  limitations. 

The  matter  was  then  referred  to  a  commissioner,  who 
returned  his  report  October  18th,  1884,  saying,  "the  debt 
dne  by  John  A.  Beavers  and  B.  F.  Carter,  as  sureties  for 
G.  W.  Carter,  to  John  P.  Dulany,  as  far  as  the  share  of  J.  A. 
Beavers  was  concerned,  was  paid  with  funds  belonging  to 
Christiana  Leith,  in  hands  of  W.  G.  Leith"  (see  exhibit  1, 
filed  with  answer  of  W.  G.  Leith's  administrator);  so  that 
any  recovery  against  G.  W.  Carter  should  be  paid  to  Chris- 
tiana Leith's  administrator. 

W.  G.  Leith's  administrator  filed  six  exceptions  to  this 
report.  On  the  twenty-ninth  of  October,  1884,  the  cause 
was  heard,  when  a  decree  was  rendered  sustaining  excep- 
tions 4  and  6  filed  by  the  administrator  of  W.  G.  Leith,  and, 
without  passing  on  the  other  exceptions,  dismissing  the 
petition  with  costs.  From  that  decree  Christiana  Leith's 
administrator  obtained  an  appeal  to  this  court. 

We  are  clearly  of  opinion  that  the  claim  asserted  by  the 
appellant,  whether  viewed  as  a  stale  claim  or  upon  its 
merits,  is  not  only  one  that  was  barred  by  the  statute  of 
limitations  when  first  asserted,  but  is  unsustained  by  evi- 
dence, and,  so  far  as  disclosed  by  the  record,  never  had  any 
foundation  in  fact. 

This  is  a  controversy  between  two  administrators— the 
one  asserting  claim  to  a  fund  as  belonging  to  the  estate  of 
his  decedent,  and  the  other,  in  behalf  of  his  decedent's 
estate,  resisting  the  claim  on  the  grounds,  first,  that  the 
claim  is  barred  by  the  statute  of  limitations;  and,  second, 
that  the  claim  never  had  any  foundation  in  right.  The 
fund  thus  in  dispute  is  the  proceeds  of  a  decree  rendered 
by  the  circuit  court  of  Loudoun  county  in  the  suit  of  B.  F. 
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Carter  and  W.  G.  Leith  (in  the  life-time  of  the  latter) 
against  George  W.  Carter,  or  so  mnch  of  said  proceeds  as 
has  been,  or  is  yet  to  be,  distributed  to  the  administrator 
of  W.  G.  Leith.  As  has  been  stated,  that  decree  was  founded 
upon  a  debt  (evidenced  by  bond)  of  George  W.  Carter,  with 
B.  F.  Carter  and  John  A.  Beavers  as  his  sureties,  to  John  P. 
Dulany;  that  John  A.  Beavers,  one  of  said  sureties,  died, 
and  Washington  Beavers  became  his  executor;  that,  after 
directing  the  payment  of  his  debts,  John  A.  Beavers,  by 
his  will,  gave  his  estate,  real  and  personal,  to  his  wife, 
Christiana,  for  life,  and  half  thereof  to  her  absolutely; 
that  the  personalty  which  came  to  the  hands  of  the  admin- 
istrator of  John  A.  Beavers  amounted  to  ?1,445.49;  that  W. 
G.  Leith,  the  appellee's  decedent,  intermarried  with  Chris- 
tiana, the  widow  of  John  A.  Beavers,  and  thereafter,  the 
Dulany  debt  remaining  unpaid,  and  payment  thereof  being 
demanded,  W.  G.  Leith  assumed  the  liability  thereon  of 
John  A.  Beavers,  deceased,  and  he  and  B.  F.  Carter,  the 
other  surety,  paid  off  and  lifted  the  Dulany  bond,  and  then 
they  brought  the  suit  styled  Carter  and  Leith  against  Car- 
ter, and  obtained  the  decree  aforesaid  subjecting  the  in- 
terest of  George  W.  Carter  in  certain  real  estate  to  their 
reimbursement.  The  suit  was  brought  in  right  of  B.  F. 
Carter  and  W.  G.  Leith.  The  Dulany  bond,  by  the  (endorse- 
ment thereon  over  the  signature  of  the  obligee,  John  P. 
Dulany,  showed  that  it  had  been  paid  by  B.  F.  Carter  and 
W.  G.  Leith,  and,  neither  Mrs.  Leith  nor  anyone  else  assert- 
ing anything  to  the  contrary,  the  decree  was  naturally  and 
rightfully  rendered  in  their  favor. 

W.  G.  Leith  died  in  1873.  His  wife,  Christiana,  was  eight 
years  his  survivor.  Some  three  years  after  her  death,  to- 
wit:  in  January,  1884,  this  claim  on  behalf  of  her  estate  is 
first  heard  of.  At  this  time  her  administrator,  E.  S.  Ander- 
son, filed  his  petition  claiming  the  fund  decreed  to  W.  G. 
Leith  in  the  suit  of  Carter  and  Leith  against  Carter,  upon 
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the  bare  assertion  that  the  Dulany  debt  was  really  paid  by 
his  decedent,  Christiana  Leith^  between  whom  and  said 
W.  G.  Leith  there  was  a  marriage  settlement,  &c. 

Now  as  to  the  statute  of  limitations.  It  was  entirely 
competent  for  the  administrator  of  W.  G.  Leith  to  inter- 
pose the  bar  of  the  statute,  either  by  plea,  by  answer,  or  by 
exceptions  to  the  commissioner's  report.  He  did  so  by 
his  answer  to  the  petition;  and  when  the  commissioner's 
report  came  in  to  the  effect  that  the  Dulany  debt,  as  to  the 
liability  of  John  A.  Beavers  therefor,  or  his  share  of  such 
liability  as  surety,  had  been  paid  with  funds  in  the  hands 
of  W.  G.  Leith  belonging  to  his  wife,  Christiana,  and  that 
her  estate  was  therefore  entitled  to  receive  the  fund  decreed 
on  account  of  said  Dulany  debt  to  \V.  G.  Leith,  the  admin- 
istrator of  the  latter  again  interposed  the  bar  of  the  statute. 
This,  as  already  stated,  it  was  competent  for  him  to  do. 
See  Smith  v.  Pattie,  81  Va.  654,  and  authorities  cited. 

Exceptions  4  and  5,  by  which  the  administrator  of  W. 
G.  Leith  raised  the  question  of  the  bar  of  the  statute,  and 
which  was  sustained  by  the  decree  complained  of,  assert 
substantially  that  even  if  it  were  true  that  Mrs.  Leith  fur- 
nished the  money  to  W.  G.  Leith  with  which  he  paid  the 
Dulany  debt,  and  that  she  had  not  acknowledged  full  satis- 
faction therefor,  that  it  was  but  a  simple  contract  debt  of 
date  December  14th,  1870,  and  could  not  now  be  enforced 
against  W.  G.  Leith's  estate;  that  all  the  transactions  and 
papers  on  which  this  claim  is  based  are  of  a  date  prior  to 
1873,  and  barred  by  the  statute,  and  should  have  been  so 
reported. 

The  facts  stated  in  these  exceptions  are  those  shown  by 
the  record;  they  clearly  make  a  case  proper  for  the  inter- 
position of  the  bar  of  the  statute,  and  the  legal  conclusion 
deduced  therefrom  by  the  court  in  sustaining  these  excep- 
tions was  unquestionably  correct. 

But  it  is  argued  that  the  view,  as  respects  the  bar  of  the 
Vol.  Lxxxm — 113 
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statute,  set  up  in  the  answer  to  the  petition,  and  in  the 
exceptions  which  were  sustained  by  the  court,  is  a  total 
misconception  of  the  appellant's  claim;  that  his  claim  is 
not  one  against  the  estate  of  W.  G.  Leith  for  moneys  "paid 
him  in  1870  or  thereabouts,"  nor  for  any  claim  or  debt  due 
by  W.  G.  Leith,  prior  to  his  death,  to  appellant's  decedent, 
but  a  claim  against  George  W.  Carter  for  a  debt  paid  for 
him  with  Mrs.  Leith's  funds,  and  not  with  the  funds  of  W. 
G.  Leith— a  debt  for  which  she,  not  her  husband,  W.  G. 
Leith,  was  liable  to  Dulany,  and  which  was  actually  paid 
out  of  her  funds — and  that  appellant's  claim  against  W.  G. 
Leith's  administrator  is  simply  for  money  received  by  him 
in  the  suit  of  Carter  and  Leith  against  Carter  since  January 
1st,  1879,  less  than  five  years  before  the  filing  of  appellant's 
petition  on  behalf  of  his  decedent's  estate.  The  vice  that 
lies  at  the  root  of  this  contention  is  in  the  bare  assumption 
that  Mrs.  Leitl\  had  money,  or  put  money  into  the  hands 
of  her  husband  to  pay,  and  with  which  the  Dulany  debt 
was  paid,  in  part,  when  there  is  not  a  particle  of  evidence 
even  tending  to  show  that  Mrs.  Leith  had,  or  put  money 
in  the  hands  of  her  husband,  W.  G.  Leith,  for  the  purpose, 
or  that  a  dollar  of  her  money  went  to  pay  the  Dulany 
debt.  On  the  contrary,  the  endorsement  on  the  Dulany 
bond,  made  by  Dulany  himself,  shows  that  the  debt  was 
paid  by  B.  F.  Carter  and  W.  G.  Leith;  and  all  the  proceed- 
ings in  the  suit  by  them  against  George  W.  Carter,  the 
principal  obligor  in  the  Dulany  bond,  were  in  their  right, 
and  for  their  unquestioned  benefit,  until  this  claim  was 
asserted,  which  was  thirteen  years  after  the  institution  of 
that  suit,  eight  years  after  the  death  of  W.  G.  Leith,  and 
some  three  years  after  the  death  of  Mrs.  Leith.  Nothing 
is  shown  to  take  the  case  out  of  the  statute^  and  more  than 
five  years  having  elapsed  before  the  assertion  of  the  claim, 
and  Mrs.  Leith's  hands  being,  by  reason  of  her  marriage 
contract,  free  to  control  her  own  estate,  it  is  manifest  that 
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the  claim  was  barred  by  tbe  statute,  and  that  the  circuit 
court  did  not  err  in  sustaining  said  exceptions  4  and  5  and 
dismissing  the  petition  of  Mrs.  Leith's  administrator. 

Now  as  to  the  merits.  In  this  regard,  after  the  conclusion 
above  announced,  nothing  really  need  be  said,  nor  would 
there  be  but  for  the  strange  mixing  up  of  the  matter  really 
in  controversy  here  with  other  wholly  immaterial  and 
irrelevant  matters,  as  they  appear  in  a  wretchedly  made 
up  record,  and  from  which  earnest  and  even  plausible  argu- 
ments are  drawn  favorable  to  the  appellant's  claim. 

As  has  been  already  shown,  nothing  was  vouched  in  the 
petition  asserting  this  claim  except  ex-parte  settlements 
touching  the  estate  accounts  of  Mrs.  Leith  after  her  death, 
and  certain  proceedings  had  in  the  suit  of  Beavers  against 
Beavers,  before  referred  to,  neither  of  which,  in  the  absence 
of  independent  evidence  in  support  of  the  appellant's 
claim  here,  can  have  any  rightful  influence  in  determining 
this  controversy. 

In  his  answer  to  the  petition  of  the  administrator  of 
Christiana  Leith,  the  administrator  of  W.  6.  I^eith  not 
only  positively  denies  the  claim  asserted,  but,  of  his  own 
knowledge,  affirms  that  the  Dulany  debt,  or  John  A.  Beavers' 
share  of  the  liability  therefor,  was  paid  not  with  the  funds 
of  Mrs.  Leith,  but  with  W.  G.  Leith's  own  funds;  and  his 
deposition,  which  appears  in  the  record,  is  to  the  same 
effect.  Moreover,  he  files  with  his  answer  certain  papers 
which,  with  the  endorsements  thereon,  would  seem  to  pre- 
clude forever  all  idea  of  the  validity  of  the  claim  asserted 
against  his  decedent's  estate.  He  relies  on  the  endorse- 
ment on  the  Dulany  bond,  signed  by  Dulany  himself,  that 
it  was  settled  with  Dulany  by  B.  F.  Carter  and  W.  G. 
Leith.  He  then  exhibits  with  his  answer  the  following 
papers  and  endorsements  thereon : 

No.  1. 

"$722.76.  January  Ist,  1862.    Mr.  W.  G.  Leith:  You  will 
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please  pay  Christiana  Beavers  seven  hundred  and  twenty- 
two  dollars  and  seventy-five  cents,  with  interest  from  date^ 
and  oblige  your  friend, 

"Washington  Beavers." 

Endorsements:  "Received,  December  14,  1870,  of  W.  G. 
Leith,  on  the  within  order,  six  hundred  and  sixty-three 
dollars."  "  J59.50.  Received  the  within  in  full,  August  4th, 
1873.  Christiana  Leith." 

No.  2. 

"Due  Mrs.  Christiana  Leith  twenty  dollars,  it  being  for 
value  received.  As  witness  my  hand  and  seal  this  eighth 
day  of  March,  1873.  W.  G.  Leith.  [Seal.]" 

Endorsement:  "?20.50.  Received  the  within  in  full, 
August  4th,  1873.  Christiana  Lefth." 

No.  3. 

"Received,  August  4th,  1873,  of  H.  N.  Rector,  eighty  dol- 
laijs,  payment  in  full  of  all  claims  against  the  estate  of 
W.  G.  Leith,  deceased,  to  date. 

"Due  bill,     $20  50  Christiana  Leith," 

"  Note  bal.  of,  59  50 


^0  00 

It  will  be  observed  that  in  noting  the  two  items  which 
make  up  this  last  receipt,  the  $59.50  item  is  referred  to  as 
"  balance  of  note."  This  is  an  obvious  mistake.  It  is  the 
balance  of  the  accepted  order  of  January  1,  1862,  as  shown 
by  the  second  endorsement  on  said  order.  The  same  mis- 
take frequently  appears  in  the  record,  and  it  is  so  explained 
in  the  answer  of  H.  N.  Rector,  to  whom  the  last  above 
receipt  was  executed,  and  who  was  the  administrator  of 
W.  G.  Leith,  and  took  the  receipt  on  making  a  final  settle- 
ment with  Mrs.  Leith. 

Christiana  Leith,  before  her  marriage  with  W.  G.  Leith, 
was  Christiana  Beavers,  widow  of  John  A.  Beavers,  deceased. 
After  the  payment  of  the  debts  of  her  first  husband  (John 
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A.  Beavers)  she  was  entitled,  under  his  will,  to  receive  and 
hold  his  entire  estate,  real  and  personal,  for  her  life,  and 
one- half  thereof  was  her's  absolutely.  It  appears  from 
the  extract  of  an  ex-parte  settlement  of  the  executorial 
accounts  of  Washington  Beavers,  executor  of  John  A.  Beav- 
ers, first  above  referred  to,  that  said  executor  was  charged, 
as  of  the  fourteenth  March,  1860,  with  $1,445.49,  which  was 
the  amoui^t  of  the  present  estate,  and  that  there  was  then 
due  Christiana  Beavers,  on  the  half  thereof  left  Tier  for 
life^  only  the  sum  of  $77.89.  It  elsewhere  appears  that 
she  received  the  entire  half  thus  left  her  for  life.  And  in 
an  account  stated  and  returned  September  27,  1881,  under 
a  decree  in  said  suit  of  Beavers  against  Beavers,  rendered 
in  April,  1881,  the  executor  of  John  A.  Beavers  is  charged 
with  the  amount  of  said  personalty  ($1,445.49)  as  of  March 
14th,  1860,  "less  amount  paid  to  Mrs.  Beavers,  and  since 
released  to  her  by  the  heirs  on  account  of  debts  paid  by 
her  for  the  estate,''  leaving  due  the  estate  by  the  executor 
$722.74,  which,  with  interest  thereon  from  the  death  of 
Mrs.  Leith  (formerly  Beavers)— January  1st,  1881,  to  Novem- 
ber 1st,  1881— amounted  to  $758.88.  This  balance  was  due 
from  the  executor  of  John  A.  Beavers  to  Mrs.  Leith  under 
the  will  of  John  A.  Beavers  (her  former  husband)  as  of 
November  1st,  1881,  if  the  settlement  was  a  correct  one. 
But  it  was  not  correct;  for,  having  long  previous  thereto 
paid  to  Mrs.  Beavers  (afterwards  Leith)  the  half  of  the  per- 
sonal estate  going  to  her  for  life,  the  executor  of  John  A. 
Beavers  subsequently,  to-wit:  on  January  1st,  1862,  and 
before  her  second  marriage,  paid  her  the  remaining  half — 
which  was  her's  absolutely — by  the  order  drawn  by  him 
(Washington  Beavers)  in  favor  of  her  on  W.  G.  Leith, 
whom  she  subsequently  married.  Inasmuch,  therefore,  as 
the  first  half  paid  by  the  executor  to  Mrs.  Beavers  was  that 
which  was  her's  for  life  only,  and  as  it  was  subsequently 
released  to  her  by  the  heirs  on  account  of  debts  paid  by 
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her  for  the  estate^  and  as  the  remaining  half  (which  was 
heir's  absolutely)  was  paid  by  the  aforesaid  accepted  order 
on  W.  G.  Leith  before  she  intermarried  with  him,  it  is 
obvious  that  the  executor  of  John  A.  Beavers  stood  fully 
discharged  as  to  the  personal  estate  which  *came  to  his 
hands. 

Yet,  strange  though  it  be,  there  appears  in  the  record 
here  an  extract  from  an  ex-parte  settlement  of  the  accounts 
touching  the  estate  of  Christiana  Leith,  returned  or  stated 
June  9th,  1883,  in  which  his  estate  is  charged  with  $722.75, 
<Hhe  amount  due  the  estate  of  John  A.  Beavers,  deceased, 
being  amount  received  by  said  Christiana,  widow  of  John 
A.  Beavers,  under  his  will,  and  reverting  to  the  estate  of 
testator  at  the  death  of  the  devisee."  And  on  this  amount 
the  interest  is  calculated  and  reported  from  the  death  of 
Mrs.  Leith  (formerly  Beavers)  to  July  1st,  1883,  $104.77, 
making  clearly  an  erroneous  charge  against  Mrs.  Leith's 
estate  in  favor  of  the  estate  of  John  A.  Beavers,  on  account 
of  her  life  interest  therein,  which  she  had  received,  it  is 
true,  but  which  had  been  released  to  her  by  the  heirs  of 
John  A.  Beavers,  as  shown  above.  The  error  which  thus 
crept  into  this  ex-parte  settlement  touching  the  estate  of 
Mrs.  Leith  was  doubtless  due  to  the  report  theretofore 
made  by  Commissioner  M.  N.  Wise  in  the  said  suit  of  Bea- 
vers against  Beavers  and  returned  September  27th,  1881, 
under  a  decree  rendered  in  said  cause  in  April,  1881,  in 
which  the  commissioner,  after  referring  in  general  terms 
to  the  Dulany  debt  as  having  been  paid  by  Mrs.  Leith, 
without  referring  to  anything  as  the  basis  of  such  sug- 
gestion, and  after  also  referring  to  it  as  in  litigation  in 
the  causes  of  Carter  and  Leith  against  Carter,  and  Carter 
against  Carter,  says:  "Whatever  may  be  recovered  should 
be  accounted  for  as  part  of  the  estate  of  John  A.  Beavers, 
and  should  be  decreed  to  the  executor." 

This  palpably  erroneous  and,  so  far  as  shown  by  the 
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record,  utterly  unwarranted  suggestion  was  the  entering 
wedge  to  all  this  trouble.  It  doubtless  misled  the  com- 
missioner (Powell)  who  made  the  subsequent  settlement, 
ex-partCj  above  referred  to,  touching  the  estate  of  Mrs. 
Leith.  But  strangest  of  all,  the  court,  though  this  report 
of  Commissioner  Wise  was  excepted  to,  overruled  the 
exceptions  and  confirmed  the  report.  In  the  light  of  so 
much  of  the  record  in  said  suit  of  Beavers  against  Beavers 
as  appears  in  the  record  here,  it  is  inconceivable  upon 
what  ground  the  decree  could  have  rested.  But  that  decree, 
whether  right  or  wrong,  was  in  another  and  distinct  suit, 
and  cannot  of  itself  affect  this  controversy. 

Later,  when  issue  was  taken  as  to  the  matter  here  in 
controversy,  and  an  account  was  ordered,  it  was  stated  and 
reported  by  the  same  commissioner  (Wise),  who  again  re- 
ports, as  we  have  seen,  that  the  Dulany  debt  was  paid,  so  far 
as  the  share  of  John  A.  Beavers  was  concerned,  with  funds 
in  the  hands  of  W.  G.  Leith  belonging  to  Mrs.  Leith;  and 
for  this  he  vouches  only,  and  strangely,  too,  "Exhibit  1" 
filed  with  the  answer  of  W.  G.  Leith's  administrator,  which 
is  the  order  above  set  forth  of  January  1st,  1862,  drawn  by 
Washington  Beavers  on  W.  G.  Leith  in  favor  of  Christiana 
Beavers  (afterwards  Leith) — Washington  Beavers  being  at 
that  time  the  executor  of  John  A.'  Beavers,  deceased,  and 
Christiana  Beavers  then  not  having  intermarried  with  W. 
G.  Leith. 

It  is  a  singular  contention  in  this  case,  that  the  order 
thus  drawn  by  Washington  Beavers  in  1862,  and  accepted, 
as  we  must  presume,  under  all  the  circumstances,  on  or 
very  soon  after  its  date,  represents  the  fund  in  the  hands 
of  W.  G.  I-.eith  belonging  to  Mrs.  Leith  with  which  W.  G. 
Leith  discharged  the  liability  of  John  A.  Beavers  as  one  of 
the  sureties  of  George  W.  Carter  in  the  bond  to  Dulany. 
In  other  words,  that  by  virtue  of  said  accepted  order  held 
by  Mrs.  Leith  on  her  husband,  her  money  was  in  his  hands; 
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that  with  it  he  discharged  the  obligation  of  her  former 
husband  to  Dulany,  for  which  the  estate  devised  to  her  by 
her  said  former  husband  was  liable,  and  that  she  is,  there- 
fore, entitled  to  intercept  and  have  for  her  reimbursement 
the  fund  decreed  to  her  husband,  W.  G.  Leith,  in  said  suit 
of  Carter  and  Leith  against  Carter,  as  well  that  already 
distributed  to  the  administrator  of  W.  G.  Leith  as  that  yet 
to  be  disbursed.  Here,  again,  the  answer  recurs,  '^all  this 
contention  has  no  other  foundation  than  baseless  assump- 
tion." Every  material  and  relevant  fact  and  circumstance 
disclosed  by  the  record  stands  opposed  to  it.  Dulany 's 
endorsement  on  the  bond  that  the  debt  was  satisfied  to 
him  by  B.  F.  Carter  and  W.  G.  Leith;  the  prosecution  in 
their  name  and  right  of  the  suit  of  Carter  and  Leith  against 
Carter,  and  all  the  proceedings  therein  prior  to  the  assertion 
of  this  claim  by  the  administrator  of  Mrs.  Leith  long  after 
her  death ;  the  absence  of  any  evidence  left  by  Mrs.  Leith 
that  she  had  any  such  claim,  and  the  absence  of  any  inti- 
mation during  her  husband's  life,  and  while  the  suit  of 
Carter  and  Leith  against  Carter  was  being  prosecuted  by 
him  as  one  of  the  plaintiffs  in  his  own  right,  or  after  his 
death,  during  the  eight  years  that  she  survived  him,  that 
she  had  any  such  claim;  the  payment  in  full  of  the  Wash- 
ington Beavers  order  in  her  favor,  accepted  by  W.  G.  Leith 
before  their  marriage,  as  appears  by  receipts  endorsed 
thereon  over  her  own  signature ;  and,  lastly,  her  final  set- 
tlement with  H.  N.  Rector,  administrator  of  her  deceased 
husband  (W.  G.  Leith),  and  her  receipt  to  him  for  $80,  "  in 
full  of  all  claims''  against  the  estate  of  her  said  husband — 
all  these  clear  and  cogent  proofs  stand  solidly  arrayed 
against  and  proclaim  the  invalidity  of  appellant's  claim, 
to  say  nothing  of  its  staleness. 

Moreover,  between  Christiana  Beavers,  widow  of  John 
A.  Beavers,  and  W.  G.  Leith  there  was  a  masriage  contract 
entered  into  prior  to  their  marriage,  by  which  her  estate 
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was  settled  in  trust  to  her  separate  use,  but  subject  to  her 
control^  free  from  the  control  of  her  husband  by  the  then 
contemplated  marriage,  and  free  from  liability  for  his 
debts.  She  is  shown  by  the  record  to  have  been  a  sharp- 
sighted,  prudent  business  woman — one  who  knew  her  rights 
and  was  not  backward  in  asserting  them.  It  is,  under  the 
circumstances  disclosed  by  the  record,  incredible  that  she 
could  have  been  ignorant  of  her  rights,  or  that,  knowing, 
she  would  have  slept  on  them. 

To  repel  the  cogent  facts  and  circumstances  which  so 
fully  sustain  the  decree  of  the  court  below,  and  to  over- 
turn that  decree,  the  appellant  has  nothing  to  rely  upon 
but  the  deposition  of  a  single  witness,  one  W.  L.  Goch- 
nauer,  who,  after  responding  to  the  usual  introductory 
questions  as  to  age,  residence  and  occupation,  is  asked  two 
questions:  '^  Are  you  acquainted  with  the  facts  in  regard  to 
the  controversy  between  the  administrator  of  W.  Gr.  Leith 
and  the  administrator  of  Christiana  Leith;  if  so,  please 
state  all  you  know  about  it?'' 

Answer.  "  I  think  I  know  all  about  it.  Mrs.  Leith  was 
an  aunt  of  mine,  and  was  frequently  at  my  house— every 
day  or  two — and  after  Mr.  Leith  died  she  lived  there  six  or 
seven  years.  She  had  Mr.  W.  G.  Leith's  note  for  seven 
hundred  and  odd  dollars — I  think  there  were  some  odd 
dollars — it  was  in  and  about  $700.  She  had  it  before  the 
war.  It  went  on,  and  after  the  war  she  wanted  the  money, 
and  he  would  not  pay  it.  He  would  not  pay  the  interest. 
The  security  debt  of  John  A.  Beavers,  her  former  husband, 
and  B.  F.  Carter  to  John  P.  Dulany  was  brought  up,  and  I 
told  her  that  was  the  time  for  her  to  get  her  money  due 
her  by  Mr.  Leith,  and  make  him  pay  it.  He  made  arrange- 
ments with  Dulany.  I  suppose  he  gave  him  his  note,  and 
then  he  came  back  and  settled  with  her,  but  did  not  take 
up  his  note.  He  had  sold  her  a  house  for  $150,  to  be 
moved  on  to  her  farm,  when  the  house  and  barn  had  been 
Vol.  lixxxiii— 114 


906  Leith's  Adm'r  v.  Carter's  Adm'r  and  als. 

Opinion. 

burned,  but  he  charged  her  $50  more,  making  $200,  and 
knocked  the  war  interest  oflf  the  security  note  and  added 
these  together,  so  as  to  credit  as  large  as  possible  on  the 
note  he  owed  her.'^ 

This  is  the  entire  deposition.  If,  as  the  deponent  states, 
he  knew  all  about  the  matter  in  controversy,  then  it  is 
apparent  that  no  witness  ever  knew  so  much  and  told  so 
little,  or  ever  took  more  pains  to  keep  to  himself  what  was 
relevant  and  admissible,  and  at  the  same  time  disclose  in 
fewer  words  so  much  that  was  merely  conjectural  and 
altogether  irrelevant  and  inadmissible;  nor  yet,  if  his 
conjectures  be  true,  ever  more  completely  overturned  the 
theory  of  the  party  on  whose  behalf  he  testified. 

First.  The  deponent  says  that  before  the  war  his  aunt, 
Mrs.  Leith,  held  Mr.  Leith's  note  for  seven  hundred,  or 
seven  hundred  and  odd,  dollars;  that  after  the  war  Mrs. 
Leith  wanted  her  money  and  Mr.  Leith  would  not  pay  it — 
would  not  even  pay  the  interest;  and  that  in  a  conversa- 
tion between  Mrs.  Leith  and  deponent  (it  is  not  pretended 
that  Mr.  Leith  was  present),  at  the  house  of  deponent,  the 
security  debt  of  John  A.  Beavers,  former  husband  of  Mrs. 
Leith,  and  B.  F.  Carter  to  John  P.  Dulany  "was  brought 
up,''  when  deponent  told  Mrs.  Leith  that  that  was  the  time 
to  get  her  money — that  is,  the  money  on  the  note  which, 
deponent  says,  Mrs.  Leith  held  on  Mr.  Leith  before  the 
war.  This  in  no  way  is  connected  with  the  matter  in  con- 
troversy, nor  does  it  even  tend  to  uphold  the  appellant's 
contention  that  the  liability  of  the  estate  of  John  A.  Beav- 
ers, deceased,  was  discharged  by  W.  G.  Leith  with  money 
in  his  hands  belonging  to  his  wife,  Mrs.  Christiana  Leith; 
for  the  note  spoken  of  by  the  deponent  was  a  note  executed 
prior  to  the  war,  whereas  the  order  drawn  by  Washington 
Beavers,  executor  of  John  A.  Beavers,  on  W.  G.  Leith  in 
favor  of  Mrs.  Leith  was  drawn  in  the  mjdst  of  the  war 
period. 
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Second.  But  if  the  deponent's  statement  is,  or  could  be^ 
the  correct  one,  then  his  advice  to  Mrs.  Leith  that  <^that 
was  the  time  for  her  to  get  her  money/'  Ac— that  is,  the 
money  due  on  said  note — would  seem  to  have  been  effica- 
cious, for  the  witness  proceeds  to  say,  in  substance,  that 
Mr.  Leith  made  arrangements  with  Dulany,  and  that  the 
former,  as  witness  supposes,  gave  Dulany  his  note,  and 
then  came  back  and  settled  with  his  wife,  Mrs.  Leith,  but 
did  not  take  up  his  note  held  by  her.  Thus,  the  deponent, 
the  only  witness  relied  on  by  the  appellant,  proves,  if  any- 
thing, not  that  the  liability  of  the  estate  of  John  A.  Beavers 
to  Dulany  was  discharged  with  money  in  the  hands  of  W. 
G.  Leith  belonging  to  his  wife,  Mrs.  Christiana  Leith,  but 
was  discharged  by  said  Leith  in  his  own  right  and  with 
his  own  means;  for  if  it  be  true  that  he  took  in  the  note 
held  by  Dulany,  and  on  which  John  A.  Beavers  was  a  surety, 
he  discharged  a  liability  upon  the  estate  of  said  Beavers 
for  which  the  property  devised  by  him  to  Mrs.  Leith  stood 
charged,  and  the  amount  thus  paid  or  settled  by  him  was 
a  valid  claim  against  the  estate  of  John  A.  Beavers,  and  a 
valid  set-off  against  any  claim  held  by  Mrs.  Leith  against 
him,  whether  such  claim  was  the  accepted  order  aforesaid, 
or  the  ante-bellum  note  spoken  of  by  the  deponent,  Goch- 
nauer. 

But,  in  point  of  fact,  there  never  was  any  such  note.  By 
mere  inadvertence  the  accept0d  order  aforesaid  was  re- 
peatedly spoken  of  as  a  note,  and  by  persons  entirely 
familiar  with  the  transactions  between  the  parties;  and  it 
is  altogether  probable  that  the  deponent,  Gochnauer,  who 
was  a  nephew  of  Mrs.  Leith,  and  often  in  her  company, 
heard  her,  and  perhaps  others,  speak  of  the  order  as  a  n4)te, 
and  thus  got  into  the  confusion  which  is  so  palpable  on  the 
face  of  his  statement.  All  this,  however,  is  explained  in 
the  answer  of  W.  G.  Leith's  administrator  to  the  appellant's 
petition  setting  up  the  claim  here  in  question. 
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Third.  But  this  deponent  (Gochnauer)  injects  into  the 
caase  a  most  absurd,  irrelevant  and  inconsistent  statement. 
He  tells  us,  in  substance,  that  Mrs.  Leith  owned  a  farm,  and 
that  the  house  and  barn  thereon  were  destroyed  by  fire; 
that  her  husband,  W.  G.  Leith,  sold  her,  for  8150,  a  house 
to  be  moved  on  to  her  farm;  that  when  the  settlement 
was  made  between  Mr.  and  Mrs.  Leith  of  which  deponent 
speaks,  that  he  charged  her  $200  for  the  house,  instead  of 
$150,  and  knocked  the  war  interest  off  the  security  note^ 
in  order  to  get  as  large  a  credit  as  possible  on  the  notes  he 
owed  her  (meaning,  necessarily,  the  note  for  some  seven 
hundred  and  odd  dollars  spoken  of  by  this  deponent  as 
having  been  executed  prior  to  the  war).  This  is  a  remark- 
ably inconsistent  statement.  It  was  evidently  intended  to 
arraign  Mr.  Leith  as  an  exacting  husband.  After,  in  effect, 
treating  the  debt  due  to  Dulany  as  the  property  of  Mr. 
Leith,  the  deponent  says  that  he  (Leith)  charged  Mrs.  Leith 
$50  more  than  the  contract  price  for  the  house,  and,  in 
order  to  make  his  payment  on  the  note  due  from  him  to 
his  wife  before  the  war  as  large  as  possible,  knocked  the 
interest  off  the  security  debt.  The  only  security  debt  was 
the  debt  to  Dulany,  the  half  of  which  is  the  subject  of 
controversy  in  this  suit,  and  the  interest  thus  knocked 
off,  as  deponent  says,  was,  to  say  the  least,  about  double 
the  amount  of  overcharge  on  the  house.  So  the  effect  of 
the  deponent's  statement  is  to  charge  W.  G.  Leith  with 
unjustly  taking  from  his  wife  $50,  and  at  the  same  time 
releasing  to  her  interest  on  the  Dulany  debt  amounting 
to  nearly  twice  that  sum ;  and  all  this,  says  the  deponent, 
to  get  as  large  a  credit  as  possible  on  the  ante-war  debt 
due  his  wife.  If,  as  the  witness  says,  Leith  had  become 
the  owner  of  the  Dulany  debt,  he  was  entitled  to  a  credit 
for  the  principal  and  interest  thereof  on  any  demand  his 
wife  held  against  him,  as  the  estate  devised  to  her  by 
her  first  husband  was  bound  for  said  Dulany  debt.    But,  at 
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last,  all  that  this  deponent  says  is  in  reference  to  a  settle- 
ment touching  a  debt  due  by  Leith  to  his  wife  before  the 
war,  and  is  wholly  irrelevant  to  the  matter  here  in  con- 
troversy, about  which  the  deponent  (Gochnauer)  evidently 
knows  nothing. 

There  is  nothing  in  the  record  to  warrant  the  imputation 
of  unfair  dealing  on  the  part  of  W.  G.  Leith  with  his  wife, 
nor  anything  tending  to  show  that  his  estate  is  indebted  to 
her's  in  any  amount  whatever.  Indeed,  the  record  shows 
that  Mrs.  Leith  carefully  watched  and  amply  protected  her 
rights.  It  is  incredible  that  she  could,  under  the  circum- 
stances, have  been  ignorant  of  her  rights,  or  that,  knowing 
them,  she  would  have  hesitated  to  protect  them.  Long 
after  her  husband's  death  she  settled  with  his  admin- 
istrator, and  in  due  form  executed  her  receipt  in/uU  of  all 
claims  against  his  estate.  This  is  conclusive;  nothing 
more  can  be  required. 

The  decree  complained  of  is  right,  and  it  must  be  af- 
firmed, with  costs  to  the  appellee — the  costs  to  be  paid 
by  the  appellant,  the  administrator  of  Christiana  Leith, 
deceased,  out  of  her  estate  in  his  hands  to  be  administered. 

Decree  affirmed. 
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November  10th,  1387. 

Absent— Luwis.  P. 

Judgments — Confession  of  by  clerk, —In  entering  a  confession  of  judg- 
ment, under  Code  1S73,  ch.  107,  J  42,  the  clerk  acts  purely  as  a  minis- 
terial officer,  and  he  may  enter  his  own  confession  of  judgment  in 
favor  of  his  creditor,  and  it  will  be  valid. 

Appeal  from  decree  of  circuit  court  of  Powhatan  county, 
rendered  at  its  May  term,  1884,  in  the  chancery  cause  of 
H.  M.  Smith  &  Co.  against  A.  S.  Mayo,  L.  M.  Mayo  and  wife, 
and  W.  J.  Dance,  trustee.  The  object  of  the  suit  was  to 
set  aside  a  certain  deed  executed  by  A.  S.  Mayo,  tenth 
August,  1878,  settling  certain  real  estate  on  his  wife,  and 
to  subject  the  same  to  the  payment  of  a  judgment  in  their 
favor  against  said  A.  S.  Mayo,  surviving  partner  of  himself 
and  M.  M.  Mayo.  There  was  a  reference  to  a  master  to  take 
an  account  of  liens  and  their  priorities.  As  the  first  lien, 
thei^e  was  reported  a  judgment  confessed  in  the  clerk's 
ofl&ce  of  said  circuit  court  for  $2,525  in  favor  of  Joseph  E. 
Mayo  by  the  said  A.  S.  Mayo,  who  was  then  clerk  of  the 
said  court.  The  complainants  excepted  to  the  report  on 
the  grounds  that  the  clerk  of  the  court  could  not  confess 
a  judgment  against  himself  in  his  own  office,  and  that  the 
said  judgment  was  null.    The  circuit  court  overruled  the 
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exception,  and  the  complainants  obtained  an  appeal  and 
supersedeas. 

Coke  &  Picker elly  for  the  appellants. 

W.  W.  Cosby,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  as  to  the  validity  of  a 
certain  judgment  for  92,525,  which  was  confessed  in  the 
clerk's  office  of  the  circuit  court  of  Powhatan  county  on 
the  fifth  day  of  May,  1880,  in  favor  of  one  Joseph  E.  Mayo 
by  A.  S.  Mayo,  the  then  clerk  of  that  court.    The  inquiry 
arises  in  this  way:  In  February,  1882,  the  appellants — who 
are  judgment  creditors  of  said  A.  S.  Mayo,  surviving  part- 
ner of  himself  and  one  M.  M.  Mayo,  deceased,  and  upon 
whose  judgment  execution  had  previously  issued  and  re- 
turned "No  effects" — instituted  their  suit  in  chancery  to 
set  aside  a  certain  deed  of  settlement  made  by  the  same 
A.  S.  Mayo  in  favor  of  his  wife,  and  to  have  the  real  estate 
therein  mentioned  subjected  to  the  payment  of  their  judg- 
ment    At  the  April  term,  1882,  of  said  circuit  court  an 
order  was  entered  referring  the  cause  to  a  commissioner 
to  inquire  and  report  the  consideration  of  said  deed,  and 
also  to  report  the  liens  upon  the  said  real  estate,  with  their 
priorities,  etc.    In  response  to  the  order  of  reference,  the 
commissioner,  on  the  twenty-fifth  day  of  September,  1882, 
filed  his  report,  in  which  he  stated  that  the  deed  was  in 
consideration  of  love  and  affection;  that  the  debt  of  the 
appellants  was  contracted  prior  to  the  execution  of  the  * 
deed  of  settlement,  but  that  their  judgment  was  obtained 
afterwards.    And  he  reported,  also,  as  the  first  lien  upon 
the  defendant's  real  estate,  the  judgment  in  favor  of  Joseph 
E.  Mayo  now  sought  to  be  declared  null  and  void ;  and,  as 
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the  second  lien  on  said  real  estate,  the  judgment  of  the 
appellants,  which  was  rendered  on  the  fifth  November, 
1880.  To  this  report  the  appellants  duly  excepted,  on  the 
ground  that  the  defendant,  A.  S.  Mayo,  at  the  time  he 
confessed  the  judgment  in  favor  of  Joseph  E.  Mayo,  was 
himself  the  clerk  of  Powhatan  circuit  court,  and  that  a 
confession  before  himself  as  clerk  was  null  and  void  and 
of  no  effect.  On  the  fourteenth  day  of  April,  1884,  the 
cause  came  on  to  be  heard,  when  the  court,  overruling  the 
exception,  sustained  the  report;  whereupon  the  appellants 
applied  for  and  were  allowed  this  appeal. 

Now,  is  this  judgment  of  necessity  a  nullity?  The  argu- 
ment for  the  appellants  is,  in  brief,  that  it  is  a  maxim  of 
the  law  that  no  man  can  be  a  judge  in  his  own  cause;  that 
the  clerk,  in  receiving  a  confession  of  judgment,  exercises 
functions  which,  in  the  absence  of  legislative  enactment, 
can  only  be  performed  by  a  judge  while  actually  holding 
his  court,  and  that  to  sustain  such  a  judgment  would  be 
virtually  to  make  this  clerk  a  judge  in  his  own  case,  and 
the  cases  of  Brown  v.  Ifume,  16  Gratt.  458 ;  Bowers  v.  Boto- 
erSy  29  Gratt.  697;  Davis  v.  Beazley,  75  Va.  495,  are  cited 
as  tending  to  support  this  view.  But  whatever  force  may 
be  attributed  to  this  reasoning  in  a  proper  case,  it  is  plain, 
in  our  judgment,  that  it  is  entitled  to  little  or  no  weight  in 
a  case  like  the  present,  where  the  construction  is  controlled 
by  the  terms  of  the  statute.  By  section  42,  chapter  167, 
Code  1873,  it  is  provided  that  ^4n  any  suit  a  defendant 
may  confess  a  judgment  or  decree  in  the  clerk's  office  for 
so  much  principal  and  interest  as  the  plaintiff  may  be 
willing  to  accept  a  judgment  or  decree  for.  The  same  shall 
be  entered  of  record  by  the  clerk  in  the  order  or  minute- 
book,  and  be  as  final  and  as  valid  as  if  entered  in  court  on 
the  day  of  such  confession,  except,'^  etc.;  and  then  follows 
a  provision  giving  the  court  control  over  the  proceedings 
in  the  clerk's  office  which  has  no  application  to  this  case. 
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Now,  in  cases  like  the  present — that  is,  in  cases  of  statu- 
tory confessions  of  judgment— the  duties  of  the  clerk  are 
purely  ministerial,  and  he  acts  (to  use  the  language  of  Mr. 
Freeman)  "as  the  agent  of  the  statute  in  receiving  and 
entering  such  confession  of  judgment."  Freem.  Judgm. 
§  129.  Now,  can  any  good  reason  be  perceived  why  he  may 
not  perform  this  duty  as  well  for  himself  as  for  another? 
As  was  said  by  this  court  in  the  case  of  Shadraclc^s  Adm'r 
V.  Woolfolk,  32  Gratt.  716,  "the  validity  of  the  judgment 
arises  from  the  confession — the  actual  consent  of  the  de- 
fendant— and  not  from  the  entry  of  the  clerk";  and  cer- 
tainly this  consent  will  be  as  clearly  evidenced,  if  written 
out  and  entered  by  the  defendant,  albeit  he  himself  should 
be  the  clerk,  as  it  could  be  if  it  were  received  and  recorded 
by  another.  Besides,  the  language  of  the  statute  is  broad 
enough  to  include  the  case  of  a  clerk  who  is  himself  a 
debtor,  and  any  other  construction  of  the  statute  would 
deprive  the  creditors  of  any  such  clerks  of  the  benefit  of 
the  provisions  of  this  statute,  without  any  adequate  reason 
which  we  are  able  to  conceive  of.  There  is  nothing  in  the 
cases  cited  for  the  appellants  in  conflict  with  these  views. 

Without  pursuing  the  subject  further,  it  is  only  necessary 
to  add  that  we  think  the  decree  appealed  from  is  right,  and 
must  be  affirmed. 

Decree  affirmed. 
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ACCOUNT. 

Chancery  PracHce.^^o  account  should  be  ordered  when  the  answer 
denies  all  the  material  allegations  of  the  bill  and  there  is  no  proof  to 
sustain  them.    It  will  not  be  ordered  to  find  proof  of  those  allega- 
tions.   SadUr  v.  Whitehurst,  46. 
(See  Practice  in  Chancery.) 

ADMINISTRATOR.    (See  Personal  Representative,) 

ADVANCEMENTS. 

1.  Parent  and  child—Evidence — A  gift  unexplained  in  the  lifetime  of  an 

intestate  father,  to  one  of  his  children,  is  prima  facie  an  advance- 
ment. His  statements  at  the  time,  or  subsequently,  are  competent 
evidence  to  show  what  was  his  intention.  McDeannan  v.  Hod^ 
nett,  281. 

2.  Idem — Son4n-law,—Axid  so,  such  a  gift  to  a  son-in-law  is  prima  facie 

an  advancement  to  the  daughter.    Idem, 

3.  Married  women. ^The  married  women's  act  (Acts  1876-77,  p.  333)  does 

not  affect  the  question  of  advancements.    Idem, 

ANTI-DUELLING  ACT. 
Libel—Slander.— This  act  (Code  1873,  ch.  145,  J  2)  applies  to  words  writ- 
ten as  well  as  to  words  spoken.     Chaffin  v.  Lynch,  106. 

APPEAL. 
Practice  at  common  law— Appeal  from  county  court.— On  reversal  or 
affirmance  of  judgment  of  county  court  the  cause  must  be  retained 
in  circuit  court,  and  not  remanded,  except  by  consent,  or  for  cause, 
which  consent  or  cause  must  be  stated  in  the  remanding  order. 
Pettit  V.  Cowherd,  20. 

APPELLATE  COURT. 

1.  Decrees— Partial  reversal.— It  is  familiar  doctrine  that  where  a  decree 

is  reversed  in  part,  and  affirmed  as  to  the  residue,  such  reversal  does 
not  destroy  the  lien  of  so  much  of  the  decree  as  is  affirmed.  But  it 
applies  not  to  a  reversal  of  judgment  and  award  of  new  trial.  Shep- 
herd V.  Chapman,  215. 

2.  Compound  interest— Case  at  bar, — In  Chapman's  AdmW  v.  Shepherd's 
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Adm'r  and  als.f  24  Gratt.  377,  this  court  reversed  the  decree  of  the 
circuit  court  so  far  only  as  it  allowed  compound  interest  on  the 
amount  due  from  Chapman's  estate  from  October  7,  1851,  instead 
of  from  August  4,  1853,  and  affirmed  it  in  all  other  respects — 

Held  :  Such  reversal  did  not  affect  the  lien  of  the  decree  so  far  as  it  was 
affirmed.    Idem, 

3.  Appeals—Jurisdiction — Inseverable  claims, — ^Where  the  claims  of  all 

the  appellants  but  one  are  below  the  appellate  jurisdiction,  but  the 
questions  as  to  all  are  identical,  and  their  interests  inseverable,  this 
court  will  retain  the  appeal  for  all.  Witz^  Biedler  6f  Co,  v.  Osbum, 
227. 

4.  Instructions, — ^Where  the  evidence  shows  that  a  party  was  not  entitled 

to  the  instructions  given  by  the  court  below,  and  that  he  could  not 
thereby  have  been  prejudiced,  this  court  will  not  reverse  the  judg- 
ment.    Clark  V.  City  of  Richmond,  355. 

5.  Idem—Qucere, — Where  the  only  bill  of  exceptions  in  the  record  b  to 

the  refusal  of  the  court  to  give  instructions  asked  for  by  the  appel- 
lant, and  does  not  set  forth  all  the  evidence,  and  show  that  a  new 
trial  was  moved  for  and  denied,  can  this  court  set  aside  the  verdict 
and  remand  the  cause  for  a  new  trial  ?    Idem, 

6.  Exclusion  of  evidence, — ^Though  the  chancellor  has  erroneously  ex- 

cluded evidence,  yet  if  this  court,  upon  full  consideration  of  all  the 
evidence,  Including  that  excluded,  sees  no  error  in  the  decree 
appealed  from,  it  will  affirm  it.     Rorer  Iron  Co,  v.  Trout,  397. 

7.  Res  judicata. — A  decree  of  this  court  affirming  a  decree  of  the  lower 

court  is  a  final  determination  between  the  parties  and  their  privies 
of  all  questions  which  were,  or  might  have  been,  raised  on  the 
appeal. 

8.  Circuit  court— Duty  of  latter, — Circuit  courts  are  bound  to  obey  the 

decrees  of  this  court  in  all  cases.  Where,  on  appeal,  this  court  pre- 
scribes the  order  in  which  properties  must  be  sold  when  decree  for 
sale  is  made,  the  circuit  court,  in  its  decree  of  sale,  must  conform  to 
that  prescription ;  otherwise  its  decree  will  be  reversed  for  such  non- 
conformance.   Stray er  v.  Long,  715. 

9.  Variances — Objections. — It  is  too  late  to  make  objections  here  for  the 

first  time  to  a  variance  between  the  allegations  and  the  proof.    Shen, 

V.  R,  R,  Co,  v.  Mooscy  827. 

10.  Failure  to  print— Dismissal, — Appeal  from  interlocutory  decree  was 

dismissed  for  failure  to  print  the  record.    On  petition  for  rehearing — 

Held:  Such  dismissal  has  the  same  effect  as  to  subsequent  rehearing  as  if 

the  decree  had  been  affirmed.    Woodson's  Ex'or  v.  Leybum^  843. 

ARBITRATION  AND  AWARD. 
Practice  in  Chancery — Accounts, — Arbitrators  to  take  account  of  part- 
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nership  transactions,  make  an  award,  whereon  a  decree  was  founded. 
On  appeal  the  decree  is  reversed,  the  award  vacated,  and  a  new 
account  directed.  Commissioner  takes  and  reports  a  new  account 
touching  later  transactions  between  the  partners,  but  declines  to 
embrace  items  embraced  within  the  vacated  awards.  On  his  report 
a  decree  is  entered.     On  appeal — 

Held  :  This  is  error.  New  accounts  must  be  taken  conforming  to  that 
ordered  by  this  court  on  the  first  appeal.  Shipman  v.  Fletcher^ 
849. 

ARGUMENT.    (See  Practice  at  Common  Law.) 

ARREST  OF  JUDGMENT. 

Criminal  proceedings — Felony — Pardon, — Where,  in  1868,  juror,  con- 
victed of  felony,  had  been  pardoned,  motion  for  arrest  of  judgment 
does  not  lie.     Puryear's  case,  51. 

ASSIGNEE. 

Chancery  Practice — Review — Rehearing. — Neither  bills  of  review  nor 
petitions  for  rehearing  lie  for  assignees.    Armsteadw,  Bailey ^  242. 

ASSIGNMENT. 

Guaranfy — Gift. — Son  gave  a  bond  secured  by  trust-deed  on  his  land. 
Father  endorsed  his  name  on  the  bond,  and  as  a  gift,  to  clear  son's 
land  of  encumbrance,  paid  the  greater  part.  After  his  death  his 
executrix  paid  the  balance,  took  an  assignment  of  the  bond,  and 
sued  to  enforce  the  trust-deed  for  the  benefit  of  the  estate — 
Held  :  Executrix  can  only  enforce  the  trust-deed  to  the  extent  she  as  such 
made  payment.    Scott  w.  Scotl,  25T. 

ATTACHMENT. 

1.  Real  estate — Levy — Return — Jurisdiction. — Return  of  officer  must 

show  sufficient  levy  of  the  attachment ;  otherwise  the  court  has  no 
jurisdiction.    Robertson  v.  Hoge,  124. 

2.  Return. — ^The  return  must  show  that  the  attachment  was  levied  upon 

the  property  as  the  property  of  the  defendant,  in  order  to  make  a 
valid  levy  on  real  estate.  Code  1873,  ch.  14S,  \\  7  and  9.  And  in 
attachment  proceedings  in  equity  against  a  non-resident,  under  1 11, 

a  return— the  officer's  return — that  he  "served  the  summons  on 

by  delivering  a  copy  to  him,"  and  that  *'  he  resided  on  the  premises 
within  described,"  does  not  show  a  valid  levy.    Idem. 

3.  Chancery  Practice— -Equitable  attachments — Sale  of  land. — Equitable 

attachments  were  levied  on  all  of  P.'^s  land.  At  his  request,  decree 
to  sell  his  interest  in  one  tract,  in  exoneration  of  the  rest,  was 
entered.  Before  sale  he  died  intestate,  leaving  one  heir,  G.  The 
suits  were  never  revived  in  her  name.    Sale  was  made  and  con- 
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firmed  to  H.,  as  guardian.  Later  H.  brought  suit  to  sell  all  the 
lands  of  his  ward,  including  said  interest.  G.,  as  heir  of  an  uncle, 
owned  one-ninth  of  the  said  tract,  and,  being  a  party  to  H.'s  suit, 
answered,  claiming  that  one-ninth,  but  not  objecting  to  sale  of  P.*s 
interest.  In  H.'s  suit,  sale  was  made  of  that  tract  at  an  advan- 
tageous price.  Then  G.  filed  her  cross-bill  in  H/s  suit  to  avoid  sale 
of  H.*s  interest,  because  sale  was  made  after  his  death  without 
revival  of  suits  in  her  name.     Demurrer  to  cross-bill  wis  overruled. 

Held: 

1.  Cross-bill,  seeking  in  collateral  proceeding  to  avoid  decrees  ren- 

dered in  another  suit  by  a  court  of  competent  jurisdiction,  is 
demurrable. 

2.  Sale  was  made  under  attachment  levied  on  the  land,  a  proceeding 

in  reniy  and  was  valid,  and  bound  all  claiming  under  P.  Allan 
yj,  Hoffman,  129. 

4.  Foreign  attachments — Levy — Lien  —  Seizure — Bond, — Attachment 
may  be  levied  on  any  visible  and  tangible  effects  of  non-resident 
debtor  in  his  actual  or  constructive  possession,  in  the  common-law 
mode,  as  in  the  case  of  an  execution.  If  those  effects,  whether 
visible  and  tangible  or  not,  are  in  a  third  person's  possession,  they 
may  be  sufficiently  levied  on  by  delivering  a  copy  of  the  attachment 
to  such  person.  But  they  cannot  be  seized  and  taken  possession  of, 
unless  the  creditor  has  given  a  bond  with  security  in  a  penalty  at 
least  double  the  amount  sued  for,  the  giving  of  which  bond  is 
optional  with  the  creditor,  who  acquires  a  lien  by  the  levy  without 
the  seizure.     Code  1873,  ch.  143,  J§  7  and  8. 

Idem — Common-law  levy.-^To  constitute  an  effectual  levy,  it  is  not 
essential  that  the  officer  make  an  actual  seizure.  If  he  have  the 
goods  in  his  view  and  power,  and  note  on  the  writ  the  fact  of  his 
levy  thereon,  this  will  in  general  suffice.     Dorrier  v.  Masters,  459. 

ATTORNEY-GENERAL. 
Duties  of—Salary,— {S^^  Officers.) 

AUDITOR  PUBLIC  ACCOUNTS. 
1.  Railroad  taxes— -Collection— Over-compensation. — Where  certain  rail- 
road tax-tickets  are  placed  by  the  auditor  of  public  accounts  in  the 
hands  of  a  county  treasurer,  who  collects  and  pays  the  taxes  into 
the  State  treasury,  and  whose  compensation  prescribed  by  statute 
(Acts  1878-79,  ch.  60,  §  30,  p.  328)  for  this  service  is  only  two  and  one- 
half  per  centum,  but  the  auditor  pays  him  twenty  per  centum — 

Held: 

1.  The  auditor  is  liable  to  an  action  for  the  excess. 

2.  Acts  1878-79,  ch.  60,  §  34,  p.  329,  not  applicable  to  railroad  taxes, 
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which  are  payable  directly  into  the  State  treasury,  but  only  to  tax- 
tickets  certified  as  delinquent  and  uncollectible,  as  prescribed 
in  sections  24  to  28,  inclusive.    Allen  v.  Commonwealth,  94. 
2.  Arrears  of  taxes — Delinquent  lists— Special  collector s-- Extra  com- 
pensation,— Under  J  34  of  said  chapter  60,  the  auditor  may  appoint  a 
collector  to  collect  such  delinquent  taxes  for  a  compensation,  pre- 
viously agreed  on,  and  approved  by  the  executive,  of  twenty  per 
centum  of  the  amount  collected  and  paid  into  the  treasury.    Idem, 

BANKRUPTCY. 

1.  Assignee — Sale  free  of  liens. — Without  order  of  court  to  that  effect, 

assignee  cannot  sell  bankrupt's  lands  free  of  liens.  Boulware  v. 
Hartsook's  Adm'r,  679. 

2.  Principal— Sureties — Contribution. — E.,  the  obligor  on  said  bond, 

whereon  judgment  was  had,  became  a  bankrupt.    Assignee  sold  his 
lands.    H.,  one  of  the  "sureties,**  bought  it.     Its  value  exceeded 
the  judgment.    No  proceedings  were  had  in  bankrupt  court  for  their 
sale  free  of  liens. 
Held:  H.  was  not  entitled  to  contribution  from  his  ** co-surety."    Idem. 

BAR-ROOMS. 
Change  of  dar'rooms.^See  Liquor  Licenses) 

BILL. 

1.  (See  Practice  in  Chancery,  1,2.) 

2.  Multifariousness — Definition. — It  is  impossible  to  lay  down  <any  rule, 

applicable  to  all  cases,  as  to  what  constitutes  multifariousness.  It  is 
well  settled,  however,  that  a  bill  is  demurrable  in  which  are  united 
several  distinct  rights,  each  sufficient,  as  stated,  to  sustain  a  bill 
against  one  defendant,  or  in  which  there  is  a  demand  of  several 
matters,  distinct  in  their  nature,  against  several  defendants,  who  are 
unconnected  in  interest  and  liability.  Washington  Savings  Bank  v. 
Thornton,  157. 

3.  Idem, — Where  bill  is  filed  to  obtain  personal  decree  against  defendant 

as  endorser  of  notes ;  to  obtain  like  decree  against  him  by  way 
of  damages  for  breach  of  warranty ;  to  quiet  title  to  part  of  the  land 
as  to  other  defendants,  and  to  sell  same  to  pay  the  notes ;  and  to 
restrain  the  defendants  from  cutting  timber  on  the  land — 
Held  :  The  bill  is  multifarious.    Idem, 

4.  Chancery  Practice — Pleadings — Clearness. — It  is  an  elementary  rule 

that  the  bill  must  state  the  claim  of  plaintiff  with  accuracy  and  clear- 
ness; also  the  injury  or  grievance,  and  the  relief.  Universal  Life 
Ins,  Co,  v.  Devore,  267.  * 

6.  Idem — Multifariousness, — A  bill  which  sets  forth  two  distinct  and 
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inconsistent  causes  of  action,  upon  two  different  policies  of  insur- 
ance—one actually  issued,  upon  which  premiums  were  not  paid,  the 
non-payment  being  excused  by  the  alleged  insolvency  of  the  com- 
pany ;  the  other,  which  ought  to  have  been  issued,  because  the  first 
had  been  surrendered  and  receipted  in  full  to  the  company,  is  bad 
on  demurrer. 

BILL  OF  EXCEPTIONS.    (See  Practice  at  Common  Law.) 

BILL  OF  REVIEW. 

1.  Whole  record. — On  bill  of  review,  all  the  errors  apparent  on  face  of  any 

part  of  the  record  will  be  corrected.    Dangerfield  v.  Smithy  81. 

2.  Decrees — Rehearing — Review. — Petition  is  the  appropriate  mode  of 

applying  for  a  rehearing  of  interlocutory  decrees,  and  bill  of  review 
of  final  decrees.  And  the  evidence  sought  to  be  introduced  must 
be  shown  by  affidavit  to  be  not  only  new,  but  discovered  after  decree, 
and  not  discoverable  by  due  diligence  before  decree,  and  not  merely 
cumulative,  but  such  as  should  produce  a  different  decree.  Trevel- 
yan's  Adm'rv.  Lofft,  141. 

3.  Review-- Rehearing — Assignees. — Neither  bills  of  review  nor  petitions 

for  rehearing  lie  for  assignees.    Annstead  v.  Bailey^  242. 

BONDS  AND  NOTES. 

1.  Simple  contract — Statutes  of  limitations. — ^Writing  not  mentioning 

*'seal"  in  its  body,  but  having  scroll  attached  to  the  signature,  is 
only  a  simple  contract.  The  bar  of  five  years  applies.  And  it  can 
be  taken  out  of  its  operation,  not  by  part  payment  or  promise  to 
settle,  but  only  by  promise  in  writing  to  pay  it,  or  an  acknowledg- 
ment in  writing  such  that  a  promise  to  pay  it  must  be  inferred  there- 
from.    Cover  V,  Chamberlain ^2%^. 

2.  Equitable  jurisdiction  and  relief— Sham  bond-^In  pari  delicto. — ^Where 

one  person  executes  his  bond  to  another  to  enable  him  to  use  it  as  a 
means  of  inducing  innocent  strangers  to  buy  certain  patent-rights, 
the  obligor  can  obtain  against  the  bond  no  relief  in  equity — he  being 
in  pari  delicto  with  the  defendant.    Bamett  v,  Bamett^  604. 

3.  Idem—Legal  defense. — In  suit  in  equity  obligor  cannot  set  up  that  he 

had  discharged  the  bond  wherein  the  judgment  sought  to  be  relieved 
against  was  founded,  that  being  a  defense  he  ought  to  have  set  up  in 
the  action  at  law.  Idem. 
6.  Idem — Laches. — Where  the  bond  averred  to  have  been  fraudulently 
procured  was  executed  in  1879,  and  the  suit  for  relief  against  it  was 
not  instituted  until  1885,  whilst  the  bill  gives  no  excuse  for  the  delay, 
the  plaintiff  is  precluded  from  relief  by  his  laches.    Idem. 

CHARTER.    (See  Corporations.) 
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CIRCUIT  COURT. 
Appellate  ^cwr/.— Circuit  courts  are  bound  to  obey  the  decrees  of  this 
court  in  all  cases.  Where,  on  appeal,  this  court  prescribes  the  order 
in  which  pro(>erties  must  be  sold  when  decree  for  sale  is  made,  the 
circuit  court,  in  its  decree  of  sale,  must  conform  to  that  prescription  ; 
otherwise  its  decree  will  be  reversed  for  such  non-conformance. 
Strayer  v.  Long^  715. 

COMMISSIONERS  IN  CHANCERY. 

Their  fees. — Unless  exception  be  made  in  the  court  below  to  the  amount 
charged  by  the  commissioner  for  his  fees  which  he  duly  makes  oath 
to  and  which  are  allowed  by  that  court,  it  is  too  late  to  make  excep- 
tions thereto  in  the  appellate  court.    Shipman  v.  Fletcher ^  349. 

COMMON  CARRIERS. 

Contract— Breach-^Liability^  Ultra  vires-^  Waiver, — V.  &  T.  Air  Line 
agreed  to  load  steamers  chartered  by  S.  C.  Co.  with  cotton  to  be 
delivered  by  a  certain  day,  but  failed  to  deliver  the  cotton  till  some 
days  later,  when  it  was  loaded.  Under  its  charter-party,  the  S.  C. 
Co.  had  to  pay  a  certain  sum  per  day  for  demurrage  ;  whereof  the 
V.  &  T.  Air  Line  was  aware— 

Held: 

1.  The  contract  was  not  ultra  vires  on  the  part  of  the  V.  &  T.  Air 

Line. 

2.  It  was  liable  to  the  S.  C.  Co.  for  the  amount  paid  by  latter  for 

demurrage. 

3.  Its  liability  was  not  waived  by  S.  C.  Co.*s  accepting  delivery  after 

the  agreed  day.   N,  &  W.  R.  R.  Co.  v.  Shipper's  Compress  Co.  272 . 

CONSTRUCTION  OF  STATUTES. 

1.  Contracts — Water  rates. — ^The  property  and  franchises  of  the  James 

Biver  &  Kanawha  Canal  Company  were  purchased,  imder  an  act 
approved  February  27th,  1879,  by  the  R.  &  A.  Railroad  Company. 
This  acts  directs  that  all  then  existing  leases  of  water  privileges 
along  the  line  of  the  canal  **  shall  be  respected  and  maintained  at 
rates  not  exceeding  the  present  rates."  The  lessees  contended  that 
this  act  perpetuates,  at  their  option,  all  leases  of  water  privileges 
existing  at  its  passage. 
Held  :  This  act  does  not  forbid  the  company  to  increase  the  water  rates, 

except  only  where  to  do  so  would  violate  ^'existing  contracts.** 

Meyers  <Sf  Son  v.  Ax  tell. 

2.  Retrospective. — A  statute  is  never  construed  to  be  retrospective,  unless 

the  intent  that  it  shall  so  operate  plainly  appears  upon  its  face.  This 
rule  applies  even  to  remedial  statutes.  Its  meaning  must  be  arrived 
at  from  its  own  language,  and  not  from  the  declarations  of  its  drafts- 
man, &c.     City  of  Richmond  v.  Supervisors^  204. 

Vol.  Lxxxin— 116 
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CONTINUANCE. 

1.  Chancery  practice. — Question  of  continuing  a  cause  is  always  within 

the  sound  discretion  of  the  court  under  the  circumstances.  In  this 
case  the  denial  was  proper.     Trevelyah's  Adtnr  v.  Lofft,  141. 

2.  Injunction — Dissolution. — On  motion  to  dissolve  injunction  to  sale,  it 

is  error  to  deny  a  continuance  asked  for  by  plaintiff  to  enable  him  to 
obtain  additional  material  evidence  to  prove  that  the  notice  of  sale 
was  defective,  to  obtain  which  he  had  been  unable  by  use  of  due 
diligence.     Vaught  v.  Rider,  659. 

CONTRACTS. 

1.  Contracts  of  hazard^-Sales  in  gross. — A  sale  in  gross,  when  applied 

to  the  thing  sold,  means  a  sale  by  the  tract  without  regard  to  quantity, 
and  in  that  sense  is  ex  vi  termini  a  contract  of  hazard.  Shoemaker 
V.  Cake,\. 

2.  Breach — Substituted  performance — Subsequent  note—  Waiver. — ^Where 

one  who  is  entitled  to  strict  performance  of  contract  for  delivery  of 
a  purchased  article,  at  a  given  day,  accepts  at  a  later  day  a  delivery 
of  said  article,  as  by  substituted  performance,  and  gives  his  note 
subsequently  for  the  price,  he  must  be  held  to  have  waived  the 
original  breach.    Reid\,  Fields  26. 

3.  Plea — Demurrer. — In  such  case,  his  plea  to  action  on  said  note,  setting 

up  the  original  breach  as  his  defence,  is  insufficent  in  law.    Idem. 

4.  Practice  at  common  law. — In  such  case,  in  the  lower  court,  the  de- 

murrer to  the  present  plea  having  been  sustained,  permission  will  be 
given  to  defendant  to  file  a  new  plea.     Idem. 

5.  Construction  of  statutes—  Water  rates.— The  property  and  franchises 

of  the  James  River  and  Kanawha  Canal  Co.  were  purchased  under 

an  act  approved  February  27th,  1879,  by  the  R.  &  A.  Railroad  Co. 

This  act  directs  that  all  then  existing  leases  of  water  privileges  along 

the  line  of  the  canal  **  shall  be  respected  and  maintained  at  rates  not 

exceeding  the  present  rates.'*    The  lessees  contended  that  this  act 

perpetuates,  at  their  option,  all  leases  of  water  privileges  existing  at 

its  passage — 

Held  :  This  act  does  not  forbid  the  company  to  increase  the  water  rates, 

except  only  where  to  do  so  would  violate  **  existing  contracts." 

Hurt  df  Son  v.  Meyers  (5f  Ax  tell,  167. 

6.  Carriers — Breach— Liability — Ultra  zdres — Waiver. — V.&T.  Air  Line 

agreed  to  load  steamers  chartered  by  S.  C.  Co.  with  cotton  to  be 
delivered  by  a  certain  day,  but  failed  to  deliver  the  cotton  till  some 
days  later,  when  it  was  loaded.  Under  its  charter-party,  the  S.  C. 
Co.  had  to  pay  a  certain  sum  per  day  for  demurrage ;  whereof  the 
V.  &  T.  Air  Line  was  aware — 
Held: 

1 .  The  contract  was  not  ultra  vires  on  the  part  of  the  V.&T.  Air  Line. 
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CONTRACTS  (conHnued), 

2.  It  was  liable  to  the  S.  C.  Co.  for  the  amount  paid  by  latter  for 

demurrage. 

3.  Its  liability  was  not  waived  by  S.  C.  Co.*s  accepting  delivery  after 

the  agreed  day.    N,<Sf  W.R.  R,  Co,  v.  Shippers*  Compress  Co, 

7.  Simple  contract-—  Statutes  of  limitations,-^'^ x\\Sxi%  not  mentioning 

**seaP'  in  its  body,  but  having  scroll  attached  to  the  signature,  is 
only  a  simple  contract.  The  bar  of  ^\^  years  applies.  And  it  can 
be  taken  out  of  its  operation,  not  by  part  payment  or  promise  to 
settle,  but  only  by  promise  in  writing  to  pay  it,  or  an  acknowl- 
edgment in  writing  such  that  a  promise  to  pay  it  must  be  inferred 
therefrom.     Cover  v.  Chamberlain^  286. 

8.  Sales — Estitnated  quantity  —  Mistake — Deficiency  —  Compensation, — 

Where  vendee  contracts  for  the  payment  of  a  gross  sum  for  a  tract 
of  land  upon  an  estimate  of  a  certain  quantity,  it  is  presumable  that 
the  quality  influences  the  price,  and  that  the  contract  is  not  one 
of  hazard ;  and  where  by  mutual  mistake  the  parties  have  over- 
estimated the  quantity,  an  abatement  will  be  allowed  for  the  defi- 
ciency, according  to  the  rule  laid  down  in  Yost\,  McUlicote^  *ll  Va. 
610.    Camp  v.  Norfleefs  Adm'x,  380. 

9.  Fraud^Rescission — Facts-— Opinions. — False  representations  of  mate- 

rial fact  constituting  inducement  to  contract,  and  on  which  a  party 
has  a  right  to  rely,  is  ground  for  rescission  in  equity.  Matter  of 
opinion  may  amount  to  affirmation  and  be  inducement  to  contract, 
and  will  be  ground  for  rescission,  especially  where  parties  deal  not 
on  equal  terms,  and  affirmant  has,  or  is  presumed  to  have,  means 
of  information  not  equally  open  to  the  other  party.  Rorer  Iron  Co, 
V.  Trout,  397. 

10.  Rescission — Misrepresentation, — Misrepresentations  made  to  obligor 

on  former  occasions  and  for  different  purposes,  are  not  to  be  relied 
on  for  rescinding  the  contract,  not  being  part  of  the  same  trans- 
action.   Bamettv,  Bametty  504. 

11.  Interest— Agreed  rate,— Where  debtor  lawfully  agreed  to  pay  interest 

at  the  rate  of  10  per  centum  per  annum,  the  court  will  compel  the 
payment,  though  debtor's  lands  are  placed  in  receiver's  hands  at 
creditor's  instance.    Stray er  v.  Long,  715. 

CONTRIBUTION.    (See  Principal  and  Surety.) 

CONTRIBUTORY  NEGLIGENCE.     (See  Negligence.) 

CORPORATIONS. 
1.  Charter — Notice, — Persons  dealing  with  a  corporation  must  be  pre- 
sumed to  have  acted  with  reference  to  the  provisions  of  its  charter, 
with  notice  whereof  they  are  affected.    Whitehursfs  Adm'r  v.  White' 
hurst's  Widow,  155. 
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CORPORATIONS  (continued). 

2.  Mutual  Benefit  Society — Policy — Construction. — Charter  of  this  society 

provides  that  on  death  of  member  **  the  fund  to  which  his  family  is 
entitled  shall  be  paid  as  designated  in  application  for  membership, 
and  this  being  changed  by  death,  or  otherwise  impossible,  it  shall 
go— firsts  to  the  widow  and  infant  children,**  and  then  to  others  in 
order  named.  W.,  in  his  application,  directed  that  the  fund  should 
be  paid  as  specified  in  his  will.  He  died  without  a  will,  leaving  a 
widoWj  but  no  infant  child.  In  controversy  between  his  administra- 
tor and  widow — 
Held  :  The  widow  is  entitled  to  the  fund.     Idem. 

3.  Municipal  corporations — Hospital^ Establishment. — A  municipal  gov- 

ernment "establishes**  a  hospital  by  purchasing,  according  to  the 
then  existing  law,  a  farm  and  the  buildings  on  it  specially  for  that 
purpose.     City  of  Richmond  v.  Supervisors  Henrico  County^  204. 

4.  Idem-^Amendment^—Case  at  ^ar.— Where  by  such  purchase,  under 

Code  1873,  ch.  84,  {  6,  city  of  Richmond  established,  January  30th, 
1886,  a  small-pox  hospital  near  its  limits,  but  within  Henrico  county, 
her  right  to  use  the  same  for  the  purpose  for  which  it  was  thus  estab- 
lished was  not  impaired  by  an  act  approved  February  6th,  1886, 
amending  that  section,  and  providing  that  the  consent  of  the  county 
court  and  board  of  supervisors  of  the  county  in  which  it  is  proposed 
to  locate  the  hospital  be  first  obtained,  as  that  act  was  not  retrospec- 
tive in  its  purpose  and  eflfect.    Idem. 

5.  Municipal  corporations — Liability— Streets . — Such  a  corporation  hav- 

ing by  its  charter  power  to  lay  out,  improve,  light  and  keep  its  streets 
in  order,  is  liable  in  damages  to  any  person  who  may  sustain  injuries 
by  reason  of  its  neglect  to  keep  its  streets  in  proper  and  safe  condi- 
tion, if  it  has  notice,  express  or  implied,  of  the  defect.  Clark  v. 
City  of  Richmond,  355. 

6.  Idem — Excavation, — ^And  where  it  permits  an  excavation  to  remain 

without  proper  guards  so  near  the  highway  that  one  rightfully  using 
it  may,  without  fault,  by  unintentional  deviation,  or  accidental  mis- 
step, sustain  injury  by  falling  into  such  excavation,  it  is  also  liable. 
Idetn. 

7.  Idem^  Trespasser. — But  where,  in  order  to  reach  the  place  of  danger, 

the  party  must  quit  the  highway  and  become  a  trespasser  on  another's 
premises,  such  corporation  is  not  liable.    Idem. 

8.  Idem— Children. — Nor  is  it  actionable  negligence  in  such  a  corpora- 

tion to  have  a  place  "so  alluring  to  children  *'  as  that  mentioned  in 
the  evidence,  exposed  without  barriers,  when  it  could  only  be  reached 
by  leaving  the  highway  and  trespassing  on  another's  premises.  Idem. 

9.  Idem — Charter-^Liability— Passer— Ordinary  care. — It  is  the  duty  of 

a  municipality,  which  by  its  charter  has  the  power  to  keep  its  streets 
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CORPORATIONS  (continued), 

and  sidewalks  in  a  safe  condition,  and  this  applies  to  the  city  of  Rich- 
mond under  its  charter.  Passer  has  a  right  to  presume  the  streets 
and  sidewalks  to  be  in  safe  condition,  and  is  not  required  to  be  ob- 
servant of  their  condition.  And  though  he  has  actual  knowledge 
of  their  bad  condition,  their  use  by  him  is  not  per  se  negligence,  and 
does  not  impose  on  him  the  exercise  of  extraordinary  care.  Gordon 
V.  Cily  of  Richmond,  436. 

10.  Idem — Contributory  negligence — Burden  of  proof , — Where  the  city,  in 

suit  for  injury  from  defective  sidewalk,  relies  on  the  defence  of  con- 
tributory negligence,  the  burden  of  proof  lies  on  it,  but  such  negli- 
gence may  be  proved  by  circumstances.    Idem. 

11.  Process  against — Service, — Under  Acts  1883-4,  p.  701,  providing  for 

the  service  of  process  on  corporations — 

Held  :  That  service  on  any  corporation,  other  than  a  bank  of  circulation, 
may  be  on  any  agent  thereof  in  the  county  or  corporation  in 
which  he  resides,  or  in  which  the  principal  office  of  the  company 
is  located,  whatever  may  be  the  employment  of  such  agent.  N. 
dr*  W,  R.  R,  Co.  V.  Cottrell,  512. 

12.  Change  of  name. — Action  against  corporation  in  its  former  name  can- 

not be  defeated  by  showing  that  it  had  changed  its  name  without 
any  change  of  its  membership.  Welfley  v.  'Shen.  I.  L.  M.  <2f  M. 
Co.  768. 

COSTS. 

To  whom  awarded. — Costs  lie  within  the  discretion  of  the  court,  and  are 
properly  awarded  to  the  party  substantially  prevailing.  Adkins  v. 
Edwards,  300. 

COUNTY  BONDS. 

1.  Railroads— Mortgages—Sale-'Purchasers.—  W.  O.  <Sf  JV.  R.  R.  Co.  v. 

Lewis,  246. 

2.  Idem^  County  subscriptions — Indemnity. — Company  receives  of  county 

its  subscription  bonds  on  conditions,  to  perform  which  company 
gives  bonds,  secured  by  mortgage.    Conditions  being  broken,  the 
interest  coupons  held  by  purchaser  for  value  without  notice  remain 
unpaid. 
Held  :  Company  became  principal  debtor,  county  the  surety,  and  coupon- 
holder  entitled  to  be  substituted  to  the  benefit  of  the  mortgage. 
W.0.6flV.  R.  R.  Co.  v.  Cazenove,  744. 

3.  Idem— Property — ScUe— Purchaser—  Validity  of  bonds. — Purchaser  of 

mortgaged  property  under  decree  for  sale,  subject  to  the  lien  of  the 
mortgage,  cannot  contest  the  validity  of  the  county  bonds  and  thus 
relieve  the  property  of  said  lien.     Idem, 
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COVENANT. 
Action  of— Practice  at  common  lam —  Covenant— Dependent  agreements, — 
Upon  terms  not  specified  in  a  writing  signed  and  sealed,  parties 
agreed  to  exchange  lands.    By  writing  signed  but  not  sealed  of 
same  date,  and  referring  to  the  other,  it  was  agreed  that  |500  should 
be  the  consideration  for  the  exchange. 
Held  :  The  two  writings  constitute  one  agreement,  and  covenant  lies  to 
recover  the  money.    Hornet's  Adm'r  v.  Ebersole^  765. 

CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

1.  Prejudice— Jury, — Court  may  properly  refuse  to  summon  jury  from 

another  county  because  of  local  prejudice,  until  efforts  to  obtain 
impartial  jury  has  failed.     Puryear's  case^  51. 

2.  Evidence — Pes  gesta — Dying  declarations— Presence. — Statement  of 

deceased  in  articulo  mortis^  and  in  presence  of  accused,  that  accused 
killed  her  with  poison  in  whiskey  given  shortly  previous,  is  admis- 
sible as  part  of  res  gesta — as  dying  declaration — and  as  statement 
In  presence  of  accused  undenied  by  him.    Idem. 

3.  Note  of  accused'^Matter  of  defense. -r'^ote  written  by  deceased  indi- 

cating intention  to  take  her  own  life,  with  endorsement  by  officer 
when  found,  is  not  admissible  on  cross-examination  of  Common- 
wealth's witness,  who  could  not  prove  the  handwriting,  but  as  mat- 
ter of  defense.     'Idem. 

4.  Indictment— Certainty.— Under  Code  1878,  ch.201,  {  12,  the  indictment 

here  charges  the  offense  with  sufficient  certainty.     Idem. 

5.  Jurors — Objections. — Under  Code  1873,  ch.  158,  J  20,  objection  to  juror 

for  a  disability  created  by  the  constitution  comes  too  late  after  ver- 
dict.   Idem. 

6.  Felony — Pardon. — Where  in  1868,  juror,  convicted  of  felony,  had  been 

pardoned,  motion  for  arrest  of  judgment  does  not  lie.     Idem, 

7.  New  trial. — The  evidence  in  this  case  warrants  the  verdict  of  guilty 

of  murder  in  the  first  degree.    Idem. 

8.  Circumstantial  evidence. — While  such  evidence  is  often  stronger  and 

more  satisfactory  than  direct  evidence,  yet  it  is  the  well-established 
rule  that  in  a  criminal  case  circumstantial  evidence  ought  to  be  acted 
on  with  the  utmost  caution. 

9.  Case  at  bar. — The  evidence  in  the  record,  while  creatmg  a  suspicion 

against  the  prisoner,  does  not  prove  his  guilt  to  the  exclusion  of 
every  reasonable  hypothesis  consistent  with  his  innocence.  Ander- 
son's case,  326. 
10.  Felonies — Motion  for  new  trial— Prisoner's  presence. — Prisoner  must 
be  present  at  every  stage  of  trial  for  felony  where  anything  is  done 
by  which  he  is  to  be  affected.  Code  1873,  ch.  202,  J  3.  His  presence 
must  be  shown  by  the  record  when  motion  for  new  trial  is  made  and 
overruled.     Bond's  case^  581. 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  (continued), 

11.  Case  of  irregularity, — But  if  in  his  absence  motion  for  new  trial  is 

made  and  overruled,  and  afterwards,  during  same  term,  in  his  pre- 
sence, the  overruling  is  rescinded,  and  he  is  invited  to  renew  the 
motion,  but  refuses — 
Held  :  The  irregularity  is  thereby  cured.    Idem. 

12.  Cumulative  evidence, — It  is  not  error  to  deny  new  trial  asked  for  on 

account  of  after-discovered  evidence  that  is  merely  cumulative.   Idem . 

13.  Evidence — Threats, — It  is  not  error  to  admit  in  a  trial  for  house- 

burning  evidence  of  prisoner's  threats  to  burn  a  house  so  close  to 
the  building  burned  that  during  the  latter's  burning  it  took  fire 
therefrom  several  times.    Idem, 

14.  Murder — Circumstantial  evidence. — ^The  record  discloses  concurrent 

facts  of  time,  place,  means,  opportunity,  motive,  and  subsequent 
conduct,  pointing  to  the  prisoner  as  the  perpetrator  of  the  crime  for 
which  he  stands  indicted,  that  fully  warranted  the  jury,  acting  with 
that  utmost  caution  with  which  circumstantial  evidence  should 
always  be  acted  on,  in  arriving  at  their  verdict  of  guilty  of  murder  in 
the  first  degree.    Finchim's  case^  689. 

CURTESY. 

1.  Common  law — Legal  estates-- Equitable. — At  common  law,  in  grant 

of  estate  of  inheritance  to  married  woman,  husband's  right  to  curtesy 
could  not  be  excluded.  And  the  same  as  to  equitable  estates. 
Chapman  v.  Price,  392. 

2.  Wife^s  separaie  estate, — But  as  to  married  woman's  ''separate  estate, " 

the  same  may  be  so  limited  as  to  give  her  the  inheritance  and  to 
exclude  the  husband  from  the  curtesy.    Idem. 

3.  Jus  disponendi-^ Marital  rights. — ^The  power  of  alienation  by  deed 

inter  vivos,  or  by  will,  is  an  incident  to  the  "separate  estate,"  and, 
if  not  expressly  or  impliedly  restricted,  always  exists  in  the  married 
woman  just  as  if  she  were  sole  ;  and  if  exercised,  effectually  excludes 
husband's  rights  by  curtesy  or  otherwise.    .SV  non,  non.    Idem. 

4.  Case  at  bar. — In  grant  by  parents  of  an  estate  of  inheritance  in  lands 

to  married  daughter  occurs  the  following  habendum:  "To  have  and 
to  hold  in  her  own  right,  free  from  any  claims  or  demands  from  her 
husband,  or  any  person  claiming  under,  through  or  against  him  in 
any  way,  now  or  at  any  time  hereafter."    Afterwards,  the  wife  by 
her  will  devised  the  land  to  her  children,  and  died  leaving  her  hus- 
band her  surviving.     His  creditors  brought  their  bill  to  subject  his 
supposed  curtesy  in  the  land  to  his  debts. 
Held  :  The  terms  of  the  devise  created  a  separate  estate  in  the  wife  with 
power  of  alienation,  which  she  exercised,  and  thereby  excluded 
her  husband  and  all  claiming  under  him  from  all  claim  on  the 
land.    Idem. 
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DAMAGES. 
Fraud^Right  of  action, — Fraud  and  damage  must  concur  before  right 

of  action  accrues.    Shoemaker  v.  Cake^  1. 
(Ste  Negligence;  Libel  and  Slander;  Railroad  Companies;  Corporations  J) 

DECLARATION.    (See  Practice  at  Common  Law.) 

DECREES .    (See  Judgments  and  Decrees.) 

DEEDS. 

1.  Real  estate — Warranty  of  title — Special— Case  at  bar. — Land  (encum- 

bered in  favor  of  third  person  claiming  under  grantor)  is  conveyed 
with  special  warranty,  and  trust-deed  is  executed  by  grantee  to 
secure  his  notes  given  for  purchase-money  that  are  endorsed  by 
grantor  to  third  person.  In  suit  by  endorsee  on  the  notes,  and  breach 
of  warranty,  it  appearing  that  plaintiff  was  not  entitled  to  posses- 
sion of  the  land,  had  not  been  evicted,  or  kept  out  of  possession  by 
by  parties  in  possession  under  better  title,  and  that  warranty  of  title 
is  "not  covenant  against  encumbrances,  the  plaintiff  is  not  entitled  to 
recover.     Washington  City  Savings  Bank  v.  Thornton^  157. 

2.  Post-nuptial  settlements — Voluntary — Fraud— Creditors — Purchasers, 

Voluntary  deeds,  &c.,  are  void  as  to  existing,  but  not  as  to  subse- 
quent creditors  unless  actually  fraudulent.  Code  1873,  ch.  114,  J}  1 
and  2.     Witz,  Biedler  &  Co.  v.  Osbum,  127. 

3.  Idem — Fraud— Proof -^  Case  at  bar. — Evidence  of  fraud  must  be  suffi- 

cient to  satisfy  the  conscience  of  the  court,  but  may  be,  and  generally 
must  be,  circumstantial.  In  the  case  at  bar  here  th6re  is  not  only  no 
proof  of  a  consideration  for  the  post-nuptial  settlements,  but  it  ap- 
pears from  the  evidence  that  there  was  fraudulent  intent  through  the 
whole  transaction,  and  the  deeds  are  void  as  to  both  existing  and 
subsequent  creditors.    Idem. 

4.  Clauses — Repugnant— Subsequent. — Unlimited  power  of  alienation  is 

an  essential  incident  of  a  fee-simple  estate.  A  deed  conveys  land  to 
four  grantors  in  fee-simple.  Subsequent  clause  giving  one  of  them 
power  to  dispose  of  the  whole  at  her  pleasure  is  invalid,  the  rule 
being  that  where  two  clauses  in  a  deed  are  repugnant,  the  first  shall 
prevail.     Blair  v.  Muse,  238. 

5.  No  set  form  of  words  is  necessary  to  constitute  a  lease.    The  nature 

and  effect  of  the  instrument  must  be  determined  in  accordance  with 
the  intention  of  the  parties  as  gathered  from  the  whole  instrument. 
Upper  Appomattox  Co.  v.  Hamilton  6f  Mann,  Trustees,  319. 

6.  Notary's  certificate. — In  absence  of  fraud,  certificates  of  notary  of 

acknowledgment  of  deed  is  conclusive  evidence  of  all  stated  therein, 
as  required  by  statute.     Burson  v.  Andes,  445. 

7.  Married  women^^Deeds — Recordation — .£]^^/.— The  deed  of  a  mar- 

ried woman  does  not  operate  to  pass  from  her  any  right,  title  or 
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interest  of  any  kind  she  may  have  in  any  estate,  until  her  privy  ex- 
amination, acknowledgment  and  declaration  as  respects  thereto  shall 
have  been  taken  and  certified,  as  prescribed  by  law,  and  the  same 
and  the  deed  to  which  the  same  is  annexed,  or  on  which  it  is,  shall 
have  been  delivered  to  the  proper  clerk  and  admitted  to  record,  both 
as  to  her  husband  and  herself ;  and  when  that  has  been  done,  as  pre- 
scribed by  Code  1878,  ch.  117,  ?i  4,  5,  6  and  7,  then,  and  not  tilt  then, 
her  deed  operated  to  pass  from  her  and  her  representatives  all  the 
right,  title  and  interest  of  every  nature  which  at  the  date  of  her  deed 
she  may  have  had  in  any  estate  thereby  conveyed,  as  effectually  as 
if  she  were  at  the  said  date  an  unmarried  woman  ;  but  such  deed 
does  not  operate  any  further  upon  her,  or  her  representatives,  by 
reason  of  any  covenant  or  warranty  contained  therein.  Rorer's 
Heirs  v.  Roanoke  Nat,  Bank,  689. 

8.  Idem — Unauthorized  recordation,  —  An  unauthorized  recordation  is 

void.  And  if  after  a  married  woman  has  executed  the  instrument, 
and  upon  her  privy  examination  has  acknowledged  that  she  freely 
executed  it,  and  does  not  wish  to  retract  it,  and  the  same  has  been 
duly  certified,  the  instrument  has  been  cancelled  and  made  of  none 
effect,  any  subsequent  recordation  of  it  is  unauthorized  and  void. 
Idem. 

9.  Real  estate —^  Conveyance  without  warranty — After-acquired  title  — 

General  rule. — The  general  rule  is  that  where  land  is  conveyed  with- 
out warranty,  the  grantor  is  not  estopped  from  setting  up  an  after- 
acquired  title.  Reynolds  v.  Cook,  817. 
10.  Idem — Recitals^  Estoppel— Exception. — But  where  conveyance  recites 
or  affirms,  expressly  or  impliedly,  that  grantor  is  seized  of  a  par- 
ticular estate  which  it  purports  to  convey,  he  will  be  estopped  to 
deny  that  such  estate  passed,  although  there  be  no  warranty  at  all. 
Idem. 

DELINQUENT  TAXES.     (See  Taxes.) 

DEMURRER.    (See  Practice  at  Common  Law;  Practice  in  Chancery.) 

DEMURRER  TO  EVIDENCE. 
Demurrer  to  evidence — Jury's  province — Scope  of  argument. —  After 
demurrer  to  evidence  by  defendant,  trial  court  instructed  the  jury 
that  they  were  not  to  enquire  whether  or  not  the  plaintiff  was  entitled 
to  any  damages ;  that  the  demurrer  withdrew  that  question  from  the 
jury  ;  that  the  jury  could  only  conditionally  assess  the  damages  sus- 
tained by  plaintiff,  and  in  so  doing  the  jury  should  consider  the 
evidence  only  as  bearing  on  the  measure  of  damages;  and  that 
defendant's  counsel  would  be  permitted  to  argue  before  the  jury 
upon  all  the  evidence  in  mitigation,  but  not  in  bar,  of  damages. 
Vol.  Lxxxiii — 117 
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Held  :  This  ruling  is  strictly  in  accord  with  the  settled  rule  of  practice. 
N.  (2f  W,  R,  R.  Co.  V.  Hannah's  Adm'r,  553. 

DEPOSITIONS. 

Chancery  practice — Depositions — Reasonable  notice — Cc^e  at  bar. — Under 
Code  1873,  ch.  172,  §  36,  the  notice  in  the  case  here  was  reasonable 
and  sufficient,  both  as  respects  time  and  mode  of  service.  Trevel- 
yan's  AdmW  v.  Lofft,  141. 

DEVISEES.    (See  Wills.) 

DIVORCE. 

1.  Divorce  a  tnensa  et  thoro— Grounds. -^XJnder  Code  1873,  ch.  105,  J  7, 

divorce  from  bed  and  board  may  be  granted  for  any  conduct  that 
renders  cohabitation  unsafe,  that  involves  danger  of  life,  limb  or 
health.  But  there  may  be  angry  words,  coarse  and  abusive  language, 
humiliating  insults,  and  annoyances  in  all  the  forms  that  malice  can 
suggest,  which  may  as  effectually  endanger  life  and  health  as  per- 
sonal violence,  and  which  would  therefore  afford  grounds  for  relief 
by  the  court.     Myers  v.  Myers,  806. 

2.  Idem — Case  at  bar. — Where  husband  kicked  and  beat,  without  provo- 

cation, his  wife  as  she  was  engaged  in  nursing  her  infant,  and  after- 
wards obscenely  threatened  a  repetition  of  the  assault,  chased  her 
out  of  his  house,  menacing  her  with  a  switch,  and  threatened  "to  split 
her  open,**  and  during  a  series  of  years  kept  up  not  only  such  per- 
sonal violence,  but  a  constant  course  of  unkindness,  insult  and  petty 
tyranny  towards  her,  so  as  to  make  it  notorious  and  cause  his  neigh- 
bors to  testify  that  it  would  be  unsafe  for  her  and  her  child  to  dwell 
with  him — 
Held  :  That  she  is  entitled  to  a  divorce  a  tnensa  et  thoro  from  him,  and 
to  the  custody  of  the  infant  child,  and  to  a  restitution  of  her 
property.     Idem. 

DYING  DECLARATION.     (See  Evidence.) 

EJECTMENT— ACTION  OF. 

1.  Special  plea — Disclaimer. —In  ejectment,  the  only  plea  in  bar  of  action, 

in  whole  or  in  part,  is  the  plea  of  "not  guilty."  A  paper  called  a 
** disclaimer,"  but  actually  in  the  nature  of  a  special  plea,  should  be 
rejected.    Code  1873,  ch.  131,  \  13.    Reynolds  v.  Cook,  817. 

2.  Declaration  —  Verdict. —  Declaration  charged  that  defendant  unlaw- 

fully withheld  possession  of  whole  limestone  tract.    The  evidence 
showed  that  defendant  claimed  no  other  right  than  to  quarry  and 
remove  limestone  from  the  land.    Verdict:  "We,  the  jury,  find  the 
defendant  not  guilty." 
Held  :  The  verdict  is  contrary  to  the  evidence.    It  should  have  been  for 


Index.  931 

EJECTMENT— ACTION  OF  (continued). 

the  plaintiff,  except  as  to  the  right  to  quarry  and  remove  lime- 
stone.   Code  1873,  ch.  131,  J  18.     Idem. 
3.  Incorporeal  hereditament. — ^A  right  to  quarry  and  remove  limestone 
from  a  tract  of  land  is  an  interest  in,  or  a  right  arising  out  of,  land, 
and  as  such  constitutes,  under  Code  1873,  ch.  131,  2  5,  a  foundation 
for  an  action  of  ejectment.     Idem. 

EMPLOYEES. 
Railroad  company — Duties, — Company's  duty  to  its  servants  is  dis- 
charged by  ordinary  care,  and  vice  versa.    Darracott  v.  C  <5*  O. 
R.  R.  Co.  288. 

EQUITABLE  JURISDICTION  AND  RELIEF. 

1.  Personal  representative — Creditors^  suit-— Assets — Receiver. — Court  of 

equity  has  authority  to  call  in  the  assets  of  the  estate  from  personal 
representative  and  place  them  in  receiver's  hands.  Davis  v.  Chap- 
man, 67. 

2.  Lands— Joint  purchase — Case  at  bar. — D.  D.  being  unable  to  pay 

balance  on  land  bought  by  him,  his  sister  M.  and  brother  S.  D.  con- 
tributed the  money  and  purchased  the  land,  which  was  conveyed  to 
S.  D.  The  amount  furnished  by  M.  was  three  thousand  dollars. 
After  her  death,  M.'s  administrator  claimed  that  M.  had  loaned  this 
sum  to  S.  D.  to  help  buy  the  land  conveyed  to  him.  Upon  the  evi- 
dence— 
Held:  That  sum  represents  not  a  debt  of  S.  D.  to  M.,  but  her  propor- 
tionate share  of  the  land.    Morris  v.  Davis,  297. 

3.  Vendor* s  lien. — In  suit  to  enforce  liens  reserved  in  favor  of  grantor  in 

his  conveyance  of  land,  as  provided  by  Code  1873,  ch.  115,  §  1,  the 
court  may  decree  sale  of  the  land  to  satisfy  the  lien,  without  any 
previous  accounts  of  rents  and  profits ;  §  9,  ch.  182,  Code  1873, 
applying  only  to  suits  for  the  enforcement  of  judgment  liens.  Neff 
V.  Woodingy  432. 

4.  Creditor's  bill^Laches.— On  debt  contracted  by  F.  in  1865,  T.  got 

judgment  in  1873.  In  1870,  F.  bought  lands  which  were  conveyed 
to  his  sister.  In  1883,  after  death  of  F.  and  sister,  the  lands  were 
sold  in  suit  to  settle  sister's  estate.  Then  T.  brought  his  bill  to  apply 
proceeds  to  pay  F.  's  debts,  on  ground  that  the  lands  were  conveyed 
to  sister  without  consideration,  to  defraud  F.'s  creditors,  and  failed 
to  explain  delay  to  sue  sooner. 
Held  :  The  bill  should  be  dismissed  for  laches.  Terry  v.  Fontaine,  451. 
6.  Fraud-^ Denial-— Proof. — Answer  to  bill  under  oath  denied  fraud,  and 
averred  that  the  lands  were  conveyed  to  sister  to  satisfy  judgment 
she  had  against  F.  No  proof  of  fraudulency  of  judgment.  Execu- 
tions had  been  held  up  by  order  of  sister.     Plaintiff  relied  on  loose 
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declarations  as  to  ownership  of  the  lands.  F.  had  acted  for  years  as 
sister's  agent,  and  she  had  income  from  other  property. 

Held  :  The  fraud  was  not  proved.    Idem. 

6.  Decree  pro  con/esso. — Administrator  being  called  on  to  answer,  an- 

swered the  bill  under  oath,  denying  the  fraud,  which  was  not  proved. 
The  heirs  did  not  answer. 
Held  :  Complainant  is  not  entitled  to  a  decree  pro  con/esso  against  the 
heirs — the  defense  made  by  administrator,  not  being  purely  per- 
sonal to  him^  enuring  to  the  benefit  of  all  the  defendants.    Idem. 

7.  Sham  bond — In  pari  delicto.— '^h^vQ  one  person  executes  his  bond  to 

another  to  enable  him  to  use  it  as  a  means  of  inducing  innocent 
strangers  to  buy  certain  patent- rights,  the  obligor  can  obtain  against 
the  bond  no  relief  in  equity — he  being  in  pari  delicto  with  the  de- 
fendant.   Bamett  v.  Bamett,  504. 

8.  Legal  defense. — In  suit  in  equity  obligor  cannot  set  up  that  he  had 

discharged  the  bond  wherein  the  judgment  sought  to  be  relieved 
against  was  founded,  that  being  a  defense  he  ought  to  have  set  up  in 
the  action  at  law.     Idem. 

9.  Laches. — Where  the  bond  averred  to  have  been  fraudulently  procured 

was  executed  in  1879,  and  the  suit  for  relief  against  it  was  not  insti- 
tuted until  1885,  whilst  the  bill  gives  no  excuse  for  the  delay,  the 
plaintiff  is  precluded  from  relief  by  his  laches.    Idem. 

10.  Recission— Misrepresentation. — M isrepresentations  made  to  obligor  on 

former  occasions  and  for  different  purposes,  are  not  to  be  relied  on 
for  rescinding  the  contract,  not  being  part  of  the  same  transaction. 
Idem. 

11.  Parol  evidence — Cotemporary  agreement. — Unless  there  be  fraud  parol 

evidence  is  not  competent  to  prove  that  when  obligor  executed  the 
bond  obligee  promised  not  to  sue  on  it.    Idem. 

12.  Sales — Quantify  ^Mistake. — If  in  sale  of  land  at  gross  price,  upon  esti- 

mate of  quantity  influencing  price,  mistake  occurs,  which  if  under- 
stood would  probably  have  prevented  sale,  or  varied  its  terms,  equity 
will  afford  relief,  either  by  setting  aside  the  sale  or  by  giving  a  just 
compensation.    Sergeant  v.  Linkous,  664. 

13.  Compensation  —  Measure  —  Rule — Exception. —  In  case  for  relief  by 

compensation,  the  general  rule  is  to  abate  the  price  according  to  the 
average  value  of  the  whole  tract.  This  rule  is  subject  to  an  excep- 
tion. Where  peculiar  circumstances  add  to  the  value  of  the  land 
retained,  or  lost,  a  departure  from  this  rule  is  required.     Idem. 

14.  Case  at  bar. — Here  no  circumstances  exist  to  take  the  case  out  of  the 

general  rule ;  none  such  being  averred  in  the  pleadings,  or  estab- 
lished by  the  evidence.    Idem. 

15.  Trustdeed^-Injunction— Case  at  bar.—K  case  where  trust-deed  debtor 
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obtains  injunction  on  the  allegation  that  in  life-time  of  his  creditor 
they  settled,  and  that  the  trust-deed  debt  was  settled,  and  the  answer 
of  the  administrator  of  the  creditor  denies  on  oath  the  allegation, 
and  calls  for  proof,  and  the  plaintiff  fails  to  produce  satisfactory 
evidence  of  his  settlement,  and  the  bill  was  dismissed.  Flick  v. 
FricUey's  Adm'r,  777. 

16.  Vendor  and  vendee^Bill— Demurrer-- Case  at  bar. — A  bill  by  ven- 
dees averring  purchase  of  two  parcels  of  land  at  a  price  named,  and 
execution  of  trust-deed  for  unpaid  purchase-money;  prior  sale  of 
four  acres  of  the  land  to  B.,  whereof  vendees  had  no  notice ;  delivery 
of  deed,  with  general  warranty,  by  vendor  to  them,  with  plat  of 
boundaries,  whereof  they  had  till  then  been  ignorant,  as  well  as  that 
the  four  acres  was  part  of  one  of  these  parcels ;  the  cutting  off  of  the 
valuable  timber  on  the  four  acres  before  delivery  to  them  of  the  deed 
and  plat ;  the  damage  to  them  by  reason  of  such  cutting ;  the  adver- 
tisement for  sale  of  both  parcels,  whereas  one  was  ample;  the 
insolvency  of  their  vendor ;  and  praying  for  an  injunction  to  the  sale, 
and  for  a  credit  on  the  balance  of  purchase-money  to  the  extent 
of  the  damages  aforesaid,  and  for  general  relief;  but  not  averring 
whether  the  cutting  was  done  before  or  after  their  purchase,  or  by 
whom  it  was  done,  or  that  they  did  not  get  all  the  land  they  con- 
tracted for — 

Held  :  Bad  for  want  of  certainty  and  precisjon,  and  for  want  of  equity. 
Oeaver  v.  Matthews,  801. 

ESTATES. 

1.  Estates  at  will-^ Mutuality —  Termination,— li  one  party  may  terminate 

an  estate  at  his  will,  so  may  the  other.  Right  to  terminate  is  mutual. 
Cowan  V.  Radford  Iron  Co.  547. 

2.  Idem— Mining  leases^-Case  at  dar.— Where  the  minerals  in  certain  land 

are  sold  with  the  usual  mining  rights  to  begin  at  any  time  after  date 
of  the  agreement,  with  no  time  fixed  for  their  ending,  whilst  the 
compensation  is  to  be  paid  quarterly  as  the  iron  ore  is  mined,  but 
lessee  to  have  the  privilege  of  removing  from  the  land  at  any  time 
any  machinery,  etc.,  erected  by  him  ;  and  lessee  has  abandoned  and 
failed  to  mine  and  pay  anything  quarterly ,  he  must  be  held  to  have 
terminated  the  estate,  as  he  had  the  right  to  do,  and  lessor  is  no 
more  and  no  further  bound  thereby.     Idem. 

3.  Wills — Rule  in  Shelley* s  case — Limitation  over  to  testator's  heirs —  Vest- 

ing estates. — Where  testator,  dying  in  1834,  limited  to  his  daughter, 

Mrs.  W.,  an  estate  for  life,  with  remainder  to  her  issue  in  fee,  and  in 

default  of  issue,  with  limitation  over  to  his  own  heirs — 

Held:  Under  the  law  then  in  force  (1  Rev.  Code  1819,  p.  369,  J  25),  Mrs. 

W.  took  an  estate-tail  that  by  the  statute  was  converted  into  a 
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fee  simple,  but  the  fee  was  determinable  by  her  death  without 
issue  then  livings  with  a  limitation  over  to  the  person  who  was 
testator's  heir  at  the  time  of  his  death— the  rule  of  law  applying: 
which  favors  the  vesting  of  estates  as  soon  as  possible.    Stokes 
V.  Van  Wyck,  724. 
4,  IVills — Construction, — By  her  will,  J.  gave  two-thirds  of  her  estate  to 
her  son  E.,  and  the  rest  to  her  son  P.    By  codicil,  she  directed  that 
if  coal  be  discovered  on  E.*s  land,  P.  should  have  one-third  of  the 
profits  in  fee,  and  vice  versa,  and  that  should  either  son  die  without 
will  or  lawful  issue,  the  survivor  should  heir  the  property  of  the 
deceased  son.    E.  died  without  issue. 
Held: 

1.  This  will  was  construed  in  Randolph  v.  Wright,  81  Va.  608,  and  is 

res  judicata. 

2.  Each  son  took  a  defeasible  fee  in  the  lands  devised  to  him,  coupled 

with  power  of  appointment  by  rvill,  with  remainder  over  to  the 
survivor ;  and  E.'s  fee  having  been  defeated  by  his  death  without 
issue  living  at  his  death,  and  having  failed  to  appoint  by  will,  the 
remainder  to  P.  is  good. 

3.  This  applies  to  all  the  lands  devised  to  the  sons,  including  what  is 

called  the  *'  Chesterfield  land,*'  as  well  as  the  **  Richmond  land." 

4.  No  coal  having  been  discovered  in  any  of  said  lands,  no  contro- 

versy can  arise  respecting  profits  therefrom.  Johnson  v.  Citizens 
Bank,  63. 

ESTOPPEL. 

1.  Estoppel  in  pais. — Estoppel  in  pais  is  one  that  arises  from  the  acts, 

conduct  or  declarations  of  a  person,  whereby  he  designedly  induces 
another  to  alter  his  position  injuriously  to  himself.  But  the  acts, 
&c.,  alleged  as  such  estoppel  must  be  executed,  and  not  merely 
executory.  Cc^se  at  bar  is  one  where  the  acts,  &c.,  alleged  as  an 
estoppel  was  held  not  to  be  an  estoppel.   Rorer  Iron  Co.  v.  Trout,  397. 

2.  Conveyance  without  warranty — After-acquired  title — General  rule. — 

The  general  rule  is  that  where  land  is  conveyed  without  warranty, 
the  grantor  is  not  estopped  from  setting  up  an  after-acquired  title. 
Reynolds  v.  Cook,  817. 

3.  Recitals — Exception. — But  where  conveyance  recites  or  affirms,  ex- 

pressly or  impliedly,  that  grantor  is  seized  of  a  particular  estate 
which  it  purports  to  convey,  he  will  be  estopped  to  deny  that  such 
estate  passed,  although  there  be  no  warranty  at  all.    Idem. 

EVIDENCE. 
1.  Res  Gestce — Dying  declaration — Presence. —  Statement  of  deceased 
in  articulo  tnortis,  and  in  presence  of  accused,  that  accused  killed 
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EVIDENCE  (confinued), 

her  with  poison  in  whisky  given  shortly  previous,  is  admissible  as 
part  of  res  gest^^^^s  dying  declaration, — and  as  statement  in  pre- 
sence of  accused  undenied  by  him.    Pury ear's  Case^  51. 

2.  Note  of  accused^Matter  of  defense. — Note  written  by  deceased  indi- 

cating intention  to  take  her  own  life,  with  endorsement  by  officer 
when  found,  is  not  admissible  on  cross-examination  of  Common- 
wealth's witness  who  could  not  prove  the  handwriting,  but  as 
matter  of  defense.    Idem, 

3.  Personal  representatives — Heirs  or  devisees.  —  Judgment  by  default 

against  the  first  in  suit  wherein  the  last  are  not  parties  affects  not  the 
last,  and  is  not  evidence  against  them  in  suit  to  subject  decedent's 
real  estate.  Code  1873,  ch.  127,  J  3,  does  not  alter  this  rule.  Danger^ 
field  \.  Smith,  81. 

4.  Parent  and  child— Advancements. — A  gift  unexplained  in  the  life-time 

of  an  intestate  father  to  one  of  his  children,  is  prima  facie  an  advance- 
ment. His  statements  at  the  time,  or  subsequently,  are  competent 
evidence  to  show  what  was  his  intention.  McDearman  v.  Hodnetty 
281. 

5.  Negligence — Exclusion. — It  is  error  for  the  court  to  exclude  plaintiff's 

material  and  relevant  evidence,  though  it  considers  no  case  of  negli- 
gence made  out,  unless  defendant  admits  the  truth  of  the  proposi- 
tions sought  to  be  established  by  that  evidence.  Roberts  v.  A.  (Sf 
F.  P.  P,  Co,,  312. 

6.  Criminal  proceedings^  Circutnstantial  evidence, — While  such  evidence 

is  often  stronger  and  more  satisfactory  than  direct  evidence,  yet  it  is 
the  well-established  rule  that  in  a  criminal  case  circumstantial  evi- 
dence ought  to  be  acted  on  with  the  utmost  caution.  Anderson's 
Case^  326. 

7.  Idem — Case  at  bar, — The  evidence  in  the  record,  while  creating  a  suspi- 

cion against  the  prisoner,  does  not  prove  his  guilt  to  the  exclusion 
of  every  reasonable  hypothesis  consistent  with  his  innocence.   Idem, 

8.  Parol  evidence — Cotemporary  agreement,— Unless  there  be  fraud  parol 

evidence  is  not  competent  to  prove  that  when  obligor  executed  the 
bond  obligee  promised  not  to  sue  on  it.    Bamett  v.  Barnett,  504. 

9.  Threats — Case  at  bar, ^~lt  is  not  error  to  admit  in  a  trial  for  house- 

burning  evidence  of  prisoner's  threats  to  burn  a  house  so  close  to 
the  building  burned  that,  during  the  latter's  burning,  it  took  fire 
therefrom  several  times.    Bond's  Case,  681. 

10.  Principal  and  surety — Parol  evidence, — The  addition  of  "security" 

or  **  surety  "  to  the  name  of  a  signer  of  a  bond  is  prima  facie  evi- 
dence of  his  suretyship  ;  but  it  may  be  rebutted  by  parol  evidence  to 
the  contrary.    Bouluare  v.  Hartsook's  Adm'^r,  679. 

11.  Res  inter  alios  acta — Irrelevant, — Evidence  of  acts  and  conversations 
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of  third  parties  is  irrelevant  and  inadmissible  to  show  that  defendant 
was  fraudulently  induced  by  them  to  execute  the  bond  sued  on,  unless 
plaintiff  is  shown  to  have  participated  in  the  fraud.  Relevancy  must 
always  be  shown  by  him  offering  the  evidence.  Triplett  v.  Goff*s 
Adfn'r,  784. 

12.  Habits. — In  action  against  surety  on  a  bond,  evidence  of  his  habits  as 

respects  becoming  surety  for  persons  is  inadmissible.    Idetn. 

13.  7V//^. —Instruments  that  are  muniments  of  title  are,  as  such,  comi>e- 

tent  evidence.     Reynolds  v.  Cook,  817. 

EXECUTION.    (See  Attachment.) 

1.  Stay  ordinance— Receipt~~Presufnption.-'X  ft.  fa.  issued  April  28th, 

1861,  cannot  be  presumed  to  have  gone  into  the  sheriff's  hands  on 
or  before  April  30th,  1861  (the  date  of  the  stay  ordinance),  in  the 
absence  of  endorsement  as  to  date  of  its  receipt  by  sheriff,  and  of 
proof  of  such  date.     Hamilton  v,  McConkey^  533. 

2.  Omnia  presumuntur  recth  acta  /«tyj^.— Where  such  writ  is  returned 

**Not  levied  by  reason  of  the  stay  law,"  it  will  be  presumed,  in  the 
absence  of  an  endorsement  or  proof  of  the  date  of  its  receipt  by  the 
sheriff,  that  it  went  into  his  hands  after  April  30th,  1861 ;  in  which 
case  such  return  was  valid.     Idem, 

3.  Sufficient  retum.—lJnder  Code  1860,  ch.  186,  J  15,  it  is  required  that 

the  officer  shall  return  upon  a  writ  of  Ji,fa,  "whether  the  money 
is  or  cannot  be  made.''  A  return  of  **Not  levied  by  reason  of  the 
stay  law  '*  is  a  return  substantially  that  the  money  **  cannot  be  made  J" 
Idem. 

4.  Return —  Statute  of  limitations.-AJnder  Code  1860.  ch.  186,  J  12,  the 

limitation  within  which  an  alias  execution  may  be  issued  is  twenty 
years,  where  there  is  a  *' return  of  an  officer**  ;  and  whether  such 
return  be  true  or  false,  sufficient  or  insufficient,  is  not  a  question 
which  can  arise  under  said  section.    Idem, 

EXECUTOR.    (See  Personal  Representative.) 

FRAUD. 

1.  Damage^ Right  of  action. — Fraud  and  damage  must  concur  before 

right  of  action  accrues.    Shoemaker  v.  CaMe^  1. 

2.  Elements  of. — It  is  an  essential  element  of  fraud  that  the  artifices  em- 

ployed to  deceive  were  successful.    Idem. 

3.  Sales—Standing  timber — Deficiency — Abatement -^  Fraud— Case  at 

bar. — ^Tract  as  **300  or  400  acres*'  and  upwards,  as  **400  acres**  of 
timber  land  is  advertised  for  sale.  The  land  was  offered  at  auction, 
but  not  sold.  Then  the  timber  on  the  tract  was  put  up,  and  pur- 
chased by  C,  an  experienced  lumberman.  The  quantity  was  218^ 
acres.    But  before  purchase  C  went  on  the  land  and  was  shown  the 
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FRAUD  {continued), 

timber  until  he  expressed  himself  satisfied.  Immediately  after  pur- 
chase he  was  shown  a  paper  by  a  competitor  showing  the  tract  to 
contain  only  226  acres.  After  that,  he  completed  the  purchase  by 
making  cash  payment  and  providing  for  deferred  payments,  and  got 
off  all  the  lumber  he  choose  (6,000  logs),  and  sold  the  residue  stand- 
ing, without  paying  $1  per  log  as  it  was  removed,  until  the  whole 
price  (3,000)  was  paid,  according  to  the  terms  of  sale.  The  vendor 
made  no  fraudulent  representations. 

Held: 

1.  TUie  sale  was  in  gross  and  of  hazard.    No  abatement  of  price 

should  be  made.    There  was  no  fraud  and  no  damage. 

2.  Had  there  been  fraud,  C.  was  entitled  to  no  relief,  because,  after 

its  discovery,  he  for  a  long  time  acquiesced  without  complaint, 
and  treated  the  lumber  as  his  own.    Idem, 

4.  Rescission — Facts — Opinions, — False  representations  of  material  fact 

constituting  inducement  to  contract,  and  on  which  a  party  has  a  right 
to  rely,  is  ground  for  rescission  in  equity.  Matter  of  opinion  may 
amount  to  affirmation  and  be  inducement  to  contract,  and  will  be 
ground  for  rescission,  especially  where  parties  deal  not  on  equal 
terms,  and  affirmant  has,  or  is  presumed  to  have,  means  of  infor- 
mation not  equally  open  to  the  other  party.  Rorer  Iron  Co.  v. 
Trout,  397. 

5.  Account  stated. — ^Where  parties  have  settled  and  stated  their  accounts 

with  one  another,  each  is  bound  thereby,  unless  he  can  furnish  clear 
proof  of  a  mutual  mistake,  or  of  fraud.  In  case  here  no  such  proof 
was  furnished.     Neff  v.  Wooding,  432. 

6.  Denial— Proof. — Answer  to  bill  under  oath  denied  fraud,  and  averred 

that  the  lands  were  conveyed  to  sister  to  satisfy  judgment  she  had 
against  F.  No  proof  of  fraudulency  of  judgment.  Executions  had 
been  held  up  by  order  of  sister.  Plaintiff  relied  on  loose  declara- 
tions as  to  ownership  of  the  lands.  F.  had  acted  for  years  as  sister's 
agent,  and  she  had  income  from  other  property. 
Held  :  The  fraud  was  not  proved.     Terry  v.  Fontaine,  451. 

7.  Fraudulent  conveyances — Indicia  of  fraud, — ^The  usual  badges  of  fraud 

are :  Gross  inadequacy  of  price ;  no  security  taken  for  the  purchase- 
money  ;  unusual  length  of  credit ;  bonds  taken  at  long  periods ;  con- 
veyance in  payment  of  alleged  antecedent  indebtedness  of  father  to 
son  residing  together ;  threats  and  pendency  of  suits ;  concealment 
of  the  transaction ;  keeping  the  deed  unacknowledged  and  unre- 
corded for  considerable  time;  grantor  remaining  in  possession  as 
before  the  conveyance.  Any  of  these  facts  may  make  a  case  of 
prima  facie  fraud,  calling  on  the  parties  for  explanation.  Hickman 
V.  Trout,  478. 

Vol.  Lxxxiii — 118 
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FRAUD  (continued). 

8.  Pleadings — Evidence. — A  court  of  equity  can  only  decree  on  the  c^se 

made  by  the  pleadings.  Evidence  of  matters  not  noticed  in  the 
pleadings  will  be  of  no  avail.  Fraud,  not  put  in  issue  by  the  plead- 
ings, cannot  be  introduced  by  depositions.  IVelfley  v.  Shen.  I.  L.  M, 
&  M.Co.,  768. 

9.  Idem — Evidence  of  frauds  Par Hceps  fraudis—Case  at  bar. — In  that 

suit  no  averment  of  fraud  was  in  the  bill,  but  defendant  introduced 
evidence  to  prove  that  W.  had  requested  S.  to  convey  the  land  to  M. 
in  order  to  defraud  W.'s  creditors. 
Held  :  Defendant's  showing  himself  to  be  particeps  fraudiSy  could  not 
make  defense  of  the  fraud ,  which  had  not  even  been  alleged. 

FRAUDULENT  CONVEYANCES. 

1.  Hotnestead  exemption. — Where  a  fraudulent  conveyance  of  property 

is  subsequently  annulled  at  the  suit  of  the  creditor,  the  grantor  is 
not  estopped  as  against  the  creditor  to  assert  his  right  to  homestead 
in  the  said  property.     Hatcher  v.  Crews,  371. 

2.  Burden  of  proof  . — Fraud  must  be  clearly  proved.     Burden  of  proof 

rests  on  the  alleger.  It  may  be  proved  by  circumstances.  When 
the  evidence  shows  ^.  prifPta  facie  case  of  fraud,  the  burden  shifts  to 
the  upholder  of  the  transaction  to  establish  its  fairness.  The  grantee 
must  be  proved  to  have  had  notice  of  grantor's  fraudulent  intent. 
Hickman  v.  Trout,  478. 

3.  Indicia  of  fraud. ^— The.  usual  badges  of  fraud  are  :  Gross  inadequacy 

of  price  ;  no  security  taken  for  the  purchase-money ;  unusual  length 
of  credit ;  bonds  taken  at  long  periods ;  conveyance  in  payment  of 
alleged  antecedent  indebtedness  of  father  to  son  residing  together ; 
threats  and  pendency  of  suits  ;  concealment  of  the  transaction ;  keep- 
ing the  deed  unacknowledged  and  unrecorded  for  considerable 
time ;  grantor  remaining  in  possession  as  before  the  conveyance. 
Any  of  these  facts  may  make  a  case  of  prima  facie  fraud  calling  on 
the  parties  for  explanation.    Idem. 

4.  Where  to  these  indicia  are  added  the  absence  of  itemized  accounts, 

vouchers,  &c.,  contradictions  in  testimony  of  grantor  and  grantee, 
the  want  of  means  in  grantee  to  create  the  alleged  indebtedness  of 
grantor  to  grantee,  and  the  failure  to  examine  as  witnesses  persons 
having  opportunities  to  know  the  facts ;  these  things  combined — 
Held  :  To  establish  the  fraudulency  of  the  conveyance  as  to  both  grantor 
and  grantee.    Idem. 

GIFTS. 
1.  Gifts  inter  vivos — Donor's  control. ^U  the  choses  in  action  are  so 
delivered  as  to  vest  in  donee  an  equitable  title  in  the  fund  they  rep- 
resent, and  to  divest  donor  of  all  present  control  over  it,  absolutely 
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and  irrevocably,  they  are  valid.  But  otherwise,  if  the  delivery  does 
not  vest  in  donee  such  present  right.  Sterling  v.  Wilkinson^  791. 
2.  Idem  —  Invalid  gifts  —  Valid  assignments — Case  at  bar, — Choses  in 
action  were  deposited  to  be,  in  case  of  depositor's  deaths  equally 
divided  between  his  wife  and  children.  Later,  depositor  authorized 
depository,  in  case  of  his  death,  to  dispose  of  enough  choses  to 
secure  himself  against  loss  as  depositor's  endorser. 

Held  :  The  gift  to  wife  and  children  is  invalid ;  but  the  choses  are  liable  to 
the  debts  of  depository  for  which  they  had  been  assigned.    Idem. 

GOVERNOR,     (See  Officers.) 

GUARDIAN  AD  LITEM. 

L  Infants.'^lnfsint  defendants  are  incompetent  to  consent  to  decree  of 
sale,  and  their  guardian  ad  litem  cannot  consent  for  them.  Danger- 
field  v.  Smith,  M. 

2.  Chancery  practice — Infants — Notice. — In  suits  affecting  the  interests 
of  infant  parties,  it  is  not  sufficient  to  notify  them  by  publication 
of  the  taking  of  accounts.  Notice  must  be  given  to  their  guardian 
ad  litem.    Strayer  v.  Long,  715. 

GUARANTY. 

1.  Construction — Effect. — Letters  of  credit  are  regarded  as  mercantile 

instruments  and  should  receive  a  fair  and  reasonable  interpretation, 
according  to  what  the  circumstances  indicate  to  have  been  the  inten- 
tion and  understanding  of  the  parties  ;  and  their  effect  is  to  bind  the 
writer  to  indemnify  the  person  who,  on  the  faith  of  their  guaranty, 
parts  with  his  property,  and  continues  to  bind  the  writer  until  he 
revokes  the  guaranty.     Tischler  v.  Hofheimer,  Son  <Sf  Co.^  35. 

2.  T.,  in  a  letter  to  H.,  asked  him  to  let  F.  have  as  many  boots  and  shoes 

as  he  wanted,  and  said  that  he,  T.,  would  see  H.  paid.  This  letter 
was  presented,  and  H.,  on  faith  of  it,  sold  bills  of  boots  and  shoes 
to  F.,  to  whom,  previously,  H.  had  refused  credit.  Three  months 
later  T.  recalled  the  letter,  at  a  time  when  F.  owed  H.  nothing.  H. 
did  not  return  the  letter,  but  continued  to  sell  goods  to  F.  In  suit 
of  H.  against  T.  on  the  guaranty — 
Held: 

1.  The  letter  constituted  a  continuing  guaranty  untfl  revoked  by  T. 

2.  T.*s  revocation  prevented  his  liability  for  the  goods  sold  after  its 

date.    Idem. 

HEIRS. 
The  word  **heir"  is  nomen  collectivum,  and  embraces  all  legally  entitled 
to  partake  of  the  inheritance,  and  is  interchangeable  with  the  plural 
term  "heirs,"  and  vice  versa,    Stokes  v.  Van  Wyck,  724. 
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HENRICO  COUNTY. 
Hospital^ Establishment  by  Richmond  city, 
(See  Richmond  City.) 

HOMESTEAD. 

1.  Homestead  exemption. — Where  a  fraudulent  conveyance  of  property 

is  subsequently  annulled  at  the  suit  of  the  creditor,  the  grantor  is 
not  estopped  as  against  the  creditor  to  assert  his  right  to  homestead 
in  the  said  property.     Hatcher  v.  Crews^  371. 

2.  Idem— Prior  claim — Part  allowance, — The  fact  that  the  homesteader 

has  claimed  his  homestead  exemption  in  the  bankrupt  court  and 
been  allowed  part  thereof  by  the  assignee,  does  not  affect  his  claim 
to  the  balance.    Idem, 

3.  Judgment-- Priority, — Where  one  who  becomes  a  householder  or  head 

of  a  family  after  a  judgment  lien  has  fastened  on  his  land,  is  not  en- 
titled to  a  homestead  exemption  in  the  land  paramount  to  that  lien 
until  its  discharge.  Code  1873,  ch.  1S3,  \  5.  Kennerly  v.  Swartz  (Sf 
Son,  704. 

HOMICIDE. 
Murder— Circumstantial  evidence, — ^The  record  discloses  concurrent  facts 
of  time,  place,  means,  opportunity,  motive,  and  subsequent  conduct, 
pointing  to  the  prisoner  as  the  perpetrator  of  the  crime  for  which  he 
stands  indicted,  that  fully  warranted  the  jury,  acting  with  that  utmost 
caution  with  which  circumstantial  evidence  should  always  be  acted 
on,  In  arriving  at  their  verdict  of  guilty  of  murder  in  the  first  degree. 
Finchim's  Case,  689. 

HOSPITAL. 
Established  by  municipal  corporation. — A  municipal  government  ** estab- 
lishes "  a  hospital  by  purchasing,  according  to  the  then  existing  law, 
a  farm  and  the  buildings  on  it  specially  for  that  purpose.     City  of 
Richmond  v.  Supervisors,  204. 

HUSBAND  AND  WIFE. 

1.  Post-nuptial  settlement-^  Witnesses,'--ln  suit  to  annul  such  settlements 

as  voluntary,  husband  and  wife  are  incompetent  to  testify,  no  matter 
by  which  party  introduced.     llHtz,  Biedler  &  Co,  v.  Osbum,  215. 

2.  Married  women' s  act. — Under  Acts  1876-7,  pp.  333-4,  in  suit  to  recover 

wife's  separate  property,  husband  and  wife  must  be  joined  as  com- 
plainants.    Bur  son  v.  Andes,  443. 

INCORPOREAL  HEREDITAMENT. 
Ejectment.—A  right  to  quarr>'  and  remove  limestone  from  a  tract  of  land 
is  an  interest  in,  or  a  right  arising  out  of,  land,  and  as  such  consti- 
tutes, under  Code  1873,  ch.  131,  2  6,  a  foundation  for  an  action  of 
ejectment.     Reynolds  v.  Cook,  817. 
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INDICTMENT.    (See  Criminal  Jurisdiction  and  Proceedings.) 
INFANTS. 

1.  Guardian  ad  /zV^wi.— Infant  defendants  are  incompetent  to  consent  to 

decree  of  sale,  and  their  guardian  ad  litetn  cannot  consent  for  them. 
Dangerfield  v.  Smithy  81 . 

2.  Chancery  practice — Guardian  ad  litem  —  Infants  —  Notice, — In  suits 

affecting  the  interests  of  infant  parties,  it  is  not  sufficient  to  notify 
them  by  publication  of  the  taking  of  accounts.    Notice  must  be  given 
to  their  guardian  ad  litem.    Strayer  v.  Long,  715. 
INJUNCTION.     (See  Practice  in  Chancery;   Equitable  Jurisdiction  and 
Relief.) 

INSTRUCTIONS. 

1.  Libel. — At  trial  of  action  for  defamation,  it  is  error  to  give  instructions 

withdrawing  from  the  jury  the  question  whether  the  publication  de- 
clared on  falls  within  the  protection  extended  to  privileged  communi- 
cations, and  telling  them  to  consider  the  evidence  tending  to  show 
that  defendant  made  the  publication  without  malice  and  bona  jide  in 
self-defense  and  protection  of  his  own  interest,  only  in  mitigation  of 
damages.  On  the  contrary,  if  the  jury,  from  the  evidence,  believed 
that,  though  the  language  used  was  untrue,  yet  the  defendant  believed 
it  true,  and  used  it  honestly,  without  malice,  in  self-defense  and 
reasonable  protection  of  his  own  interest,  it  would  have  been  their 
duty  to  find  for  the  defendant ;  and  they  should  have  been  instructed 
to  that  effect.     Chaffin  v.  Lynch,  106. 

2.  Idem. — Here  the  occasion  of  the  publication  declared  on  was  privi- 

leged, and  the  jury  should  have  been  instructed  to  find  whether  it 
was  used  in  good  faith  by  the  defendant.     Idem. 

3.  Reversible  ^rr^rj.— Refusal  to  give  instructions  rightly  propounding 

the  law  and  applicable  to  the  case,  and  giving  instructions  that  are 
obscure  and  calculated  to  mislead  the  jury,  are  reversible  errors. 
Gordon  v.  City  of  Richmond,  436. 

4.  Where  an  instruction  assumes  no  fact,  but  states  the  law  correctly 

wheie  a  state  of  things  made  to  depend  upon  the  finding  the  jury 
may  make  from  the  evidence,  it  is  not  obnoxious  to  objection.  N. 
df  W.  R.  R.  Co.  V.  Cottrell,  512. 

5.  Railroad  company  —  Infirm  passengers  —  Negligent  injuries.  —  Pas- 

senger afflicted  with  rheumatism  was  thrown  from  his  seat  by  a  col- 
lision of  trains,  and  his  thigh-bone  broken.  In  action  for  damages 
company's  counsel  asked  that  the  jury  be  instructed  that,  though 
they  believed  the  plaintiff  was  injured  as  complained  of,  yet  he  can- 
not recover  if  they  believed  that  he  was  in  such  an  infirm  state  as 
would  have  prevented  a  prudent  man  from  taking  the  risk  of  travel, 
and  but  for  which  state  he  would  not  have  received  the  injury. 
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INSTRUCTIONS  {continuedy 

Held:  The  instruction  was  properly  refused,  because  inconsistent  with 
both  the  evidence  and  the  law.  Shen,  V.  R,  R,  Co,  v.  Moose^  827. 

6.  Idem^ Irrelevant  instructions, — It  is  not  erroneous  to  refuse  to  give 

instructions  that  are  abstract  and  irrelevant  to  the  evidence,  and 
hence  misleading,  such  as  the  second  and  third  asked  for  by  the  de- 
fendant in  the  case  at  bar.    Idem, 

7.  Contributory  negligence — Crossing  railroad  tracks, — Intestate  in  his 

carriage,  with  top  up,  approached  defendant's  railroad  crossing, 
slowing  his  horse  to  a  walk  when  near  it.  At  that  point  the  track 
was  straight.  At  twenty-five  yards  from  it,  and  up  to  it,  he  had  a 
view  of  it  for  miles.  Until  his  horse  was  on  the  track  he  did  not 
look  out  for  the  train.  Then  he  attemped  to  hurry  his  horse  across 
in  front  of  the  train.  He  failed,  and  was  killed.  Testimony  as  to 
whistling  was  conflicting. 
Held:  Intestate  was  guilty  of  contributory  negligence,  and  an  instruction 
to  this  effect  was  not  improper.  N,  K,  Phila,  &  N.  R.  R,  Co,  v. 
KellanCs  Adtn'r^  851. 

8.  Negligence — Rate  of  speed-^Instructions  ,-^An  instruction   that  the 

mere  speed  of  a  train  and  the  fact  that  it  is  "behind  time"  are  not 
per  se  evidence  of  negligence,  is  not  improper.    Idetn. 

INSURANCE. 

1.  Mutual  Benefit  Society— Policy — Construction. — Charter  of  this  society 

provides  that  on  death  of  member  "the  fund  to  which  his  family  is 
entitled  shall  be  paid  as  designated  in  application  for  membership, 
and  this  being  changed  by  death,  or  otherwise  impossible,  it  shall 
go— first,  to  the  widow  and  in/ant  children,"  and  then  to  others  in 
order  named.  W.,  in  his  application,  directed  that  the  fund  should 
be  paid  as  specified  in  his  will.  He  died  without  a  will,  leaving  a 
widoiv,  but  no  infant  child.  In  controversy  between  his  adminis- 
trator and  widow — 
Held  :  The  widow  is  entitled  to  the  fund.  WhitehursVs  AdmW  v.  White- 
hurst^  s  Widow  y  153. 

2.  Fire  insurance — Stipulation  —  Statute  of  limitations. —  Stipulation  in 

policy  limiting  the  period  within  which  suit  thereon  shall  be  brought 
to  a  period  shorter  than  the  period  prescribed  in  the  statute  of  limita- 
tions for  the  institution  thereof,  is  valid.  Va.  F.  &  M.  Ins,  Co,  v. 
Wells,  73G. 

INTEREST. 
Agreed  rate. — Where  debtor  lawfully  agreed  to  pay  interest  at  the  rate 
of  10  per  centum  per  annum,  the  court  will  compel  the  payment, 
though  debtor's  lands  are  placed  in  receiver's  hands  at  creditor's 
instance.     Strayer  v.  Long,  715. 
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JAMES  RIVER  AND  KANAWHA  CANAL  CO. 
IVai^r  rates — Contracts, 
(See  Contracts;  Construction  of  Statutes.) 

JUDGMENTS  AND  DECREES. 

1 .  Chancery  practice — Decrees —  Rehearing  —  Remew . — Petition  is  the 

appropriate  mode  of  apply  for  a  rehearing  of  interlocutory  decrees, 
and  bill  of  review  of  final  decrees.  And  the  evidence  sought  to  be 
introduced  must  be  shown  by  affidavit  to  be  not  only  new,  but  dis- 
covered after  decree,  and  not  discoverable  by  due  diligence  before 
decree,  and  not  merely  cumulative,  but  such  as  should  produce  a 
different  decree.     Trevelyan's  Adm'rs,  Lofft,  141. 

2.  Appellate  court— Decrees — Partial  reversal. — It  is  familiar  doctrine 

that  where  a  decree  is  reversed  in  part,  and  affirmed  as  to  the  resi- 
due, such  reversal  does  not  destroy  the  lien  of  so  much  of  the  decree 
as  is  affirmed.  But  it  applies  not  to  a  reversal  of  judgment  and 
award  of  new  trial.    Shepherd  v.  Chapman^  215. 

3.  Idem — Compound  interest. — In  Chapman^ s  Adm'rv,  Shepherd's  Adm^r 

and  als.y  24  Gratt.  377,  this  court  reversed  the  decree  of  the  circuit 
court  so  far  only  as  it  allowed  compound  interest  on  the  amount  due 
from  Chapman's  estate,  from  October  7, 1851,  instead  of  from  August 
4, 1853,  and  affirmed  it  in  all  other  respects — 

Held  :  Such  reversal  did  not  effect  the  lien  of  the  decree  so  far  as  it  was 
affirmed.  Idem. 
^.  Judgments — Jurisdiction —  Collateral  impeachment. — Jurisdiction  of 
subject-matter  and  parties  is  essential  to  conclusiveness  of  judgments 
or  decrees.  A  court  may  rightfully  obtain  jurisdiction,  and  its  de- 
crees may  be  void,  because,  in  the  progress  of  the  cause,  it  has 
exceeded  its  jurisdiction.  In  such  cases  the  decrees  may  be  attacked 
directly  or  collaterally.     Seamster  v.  Blackstock,  232. 

5.  Idem— County  court— Dower— Sale  for  partition. — Where  in  widow's 

suit  in  county  court,  in  1862,  for  sole  purpose  of  having  her  dower 
assigned,  the  court,  after  assigning  dower,  of  its  own  accord,  decreed 
sale  of  residue  of  the  land  for  division  of  the  proceeds  among  the 
infant  heirs,  they  being  parties  to  the  suit.  The  dividend  of  each 
heir  exceeding  |300,  the  county  court  transcended  its  jurisdiction,  and 
its  decree  of  sale  was  void.    Code  1860,  p.  631,  \  3.     Idem. 

6.  Idem — Circuit  court — Res  judicata. — Where,  after  the  suit  was  removed 

to  circuit  court,  the  heirs  filed  in  1876  petition  to  rehear  and  avoid 
the  decree  of  county  court  for  want  of  jurisdiction,  decree  of  circuit 
court  dismissing  petition  makes  not  the  matters  alleged  therein  res 
judicata.    Idem. 

7.  Practice  at  common  lazv— Judgment. — Where  only  one  of  several  de- 

fendants has  been  served  with  process,  judgment  may  be  rendered 
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JUDGMENT  AND  DECREES  {continued). 

against  him.  Code  1878,  ch.  167,  JSO.  N.&  W,R.  R,  Co,  v.  Ship- 
per's Contp,  Co,,  272, 

8.  Judgments— Jurisdiction— Judicial  limits. — Though  court  has  jurisdic- 

tion of  subject-matter  and  parties,  yet  it  is  limited  in  its  mode  of 
procedure  and  in  extent  and  character  of  its  judgments ;  and  if  it 
transcend  such  Umits,  its  judgments  are  void,  and  may  be  so  treated 
collaterally,  e.g.,  sentence  of  person  charged  with  felony,  by  court, 
without  intervention  of  jury,  is  invalid.    Anthony  v.  Kasey,  338. 

9.  Personal  decree.  —  Where  purchaser  at  judicial  sale  fails  to  pay  his 

bonds,  and  upon  rule  against  him  and  his  surety,  a  personal  decree 
is  rendered  against  the  surety,  such  decree  is  extra-judicial  and  void. 

10.  Judgment  by  default— Substituted  service — Defective  return — Amend- 

ment.—V^h^r^  under  Code  1873,  ch.  172,  J  5,  defendant  moves  the 
judge  in  vacation  to  reverse  a  judgment  by  default  upon  a  defective 
return  of  substituted  service  of  the  summons,  and  to  remand  the 
case  for  trial — 
Held  :  The  court  may  then  allow  the  sheriff  to  amend  his  return  so  as  to 

show  a  proper  service,  and  dismiss  the  defendant's  motion. 

Stotz  V.  Collins  &  Co.,  423. 

11.  Homestead^ Priority. — Where  one  who  becomes  a  householder  or 

head  of  a  family  after  a  judgment  lien  has  fastened  on  his  land,  is 
not  entitled  to  a  homestead  exemption  in  the  land  paramount  to  that 
lien  until  its  discharge.  Code  1873,  ch.  183,  \  5.  Kennerly  v.  Swartz 
(2f  Son,  704. 

12.  Decrees — Interlocutory — Rehearing. — This  court  affirmed  an  inter- 

locutory decree  of  circuit  court.    Afterwards,  in  the  circuit  court,  a 
petition  was  hied  to  hear  said  decree,  and  was  dismissed,  and  the 
petitioners  appealed. 
Held:  Such  a  decree,   under  such  circumstances,   cannot  be  reheard. 
Woodson's  Ex  or  v.  Leybum,  843. 

13.  Idem — Limitation  to  rehearing, — Interlocutory  decree  was  rendered 

fifth  April,  1878.    Leave  to  file  petition  for  rehearing  was  given 
eighth  April,  1883,  and  it  was  filed  on  sixth  April,  1884. 
Held  :  The  bar  to  rehearing  was  complete  under  Code  1873,  ch.  166,  {  16. 
Idem. 

14.  Idem — Coram  non  judice.—W  was  set  up  as  ground  for  rehearing  that 

certain  parties  who  had  answered  by  guardian  ad  litem,  were  actually 
of  full  age  at  time  of  answering,  and  hence  were  coram,  non  judice. 
The  record  does  not  show  when  they  became  of  full  age. 
Held  :  It  may  be  presumed  that  they  were  under  age  when  the  decree  was 
rendered.    Idem. 

15.  Appellate  court— Failure  to  print^Dismissal. — Appeal  from  inter- 

locutory decree  was  dismissed  for  failure  to  print  the  record.  On 
petition  for  rehearing — 
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Held  :  Such  dismissal  has  the  same  effect  as  to  subsequent  rehearing  as 

if  the  decree  had  been  affirmed.  Idem. 
16.  Judgments — Confession  of  by  clerk, — In  entering  a  confession  of  judg- 
ment, under  Code  1873,  ch.  167,  \  42,  the  clerk  acts  purely  as  a 
ministerial  officer,  and  he  may  enter  his  own  confession  of  judgment 
in  favor  of  his  creditor,  and  it  will  be  valid.  Smith  v.  MayOy  Trus- 
tee,  910. 

JUDICIAL  SALE. 

Chancery  practice — Creditor's  bill^Sale  or  renting  of  lands — Account 
of  liens. ^li  is  improper  to  decree  sale  or  renting  of  lands  before 
taking  account  of  liens  and  priorities.  It  is  also  improper  to  decree 
renting  and  sale  simultaneously,  if  the  rents  prove  insufficient.  The 
renting  should  be  first  decreed,  and  if  report  shows  it  to  be  insuf- 
ficient, sale  may  be  decreed.    Dangerfield  v.  Smithy  81. 

JURISDICTION. 

1.  Appellate  court— Inseverable  r/aiww.— Where  the  claims  of  all  the  ap- 

pellants but  one  are  below  the  appellate  jurisdiction,  but  the  questions 
as  to  all  are  identical,  and  their  interests  inseverable,  this  court  will 
retain  the  appeal  for  all.     IVitz,  Biedler  <Sf  Co,  v.  Osbum,  227. 

2.  Judgments^  Collateral  impeachment, — Jurisdiction  of  subject-matter 

and  parties  is  essential  to  conclusiveness  of  judgments  or  decrees. 
A  court  may  rightfully  obtain  jurisdiction,  and  its  decrees  may  be 
void,  because,  in  the  progress  of  the  cause  it  has  exceeded  its  juris- 
diction. In  such  cases  the  decrees  may  be  attacked  directly  or  col- 
laterally.   Seamster  v.  Blacfcstock,^^, 

3.  Idem — County  courts  Dower— Sale  for  partition, — Where  in  widow's 

suit  in  county  court,  in  1862,  for  sole  purpose  of  having  her  dower 
assigned,  the  court,  after  assigning  dower,  of  its  own  accord  decreed 
sale  of  residue  of  the  land  for  division  of  the  proceeds  among  the 
infant  heirs,  they  being  parties  to  the  suit ;  the  dividend  of  each  heir 
exceeding  1300^  the  county  court  transcended  its  jurisdiction,  and  its 
decree  of  sale  was  void.    Code  1860,  p.  6S1,  {  3.     Idem, 

4.  Idem—  Circuit  court— Res  judicata, — Where,  after  the  suit  was  removed 

to  circuit  court,  the  heirs  filed  in  1876  petition  to  rehear  and  avoid 
the  decree  of  county  court  for  want  of  jurisdiction,  decree  of  circuit 
court  dismissing  petition  makes  not  the  matter  alleged  therein  res 
judicata.    Idem, 

5.  Judgments— Judicial  limits. — Though  court  has  jurisdiction  of  subject- 

matter  and  parties,  yet  it  is  limited  in  its  mode  of  procedure  and  in 
extent  and  character  of  its  judgments ;  and  if  it  transcend  such  limits, 
its  judgments  are  void,  and  may  be  so  treated  collaterally,  e,  g.y 
sentence  of  person  charged  with  felony,  by  court,  without  interven- 
tion of  jury,  is  invalid.  Anthony  v.  Kasey,  338. 
Vol.  Lxxxiii— 119 
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6.  Personal  decree  against  j»r^/y.— Where  purchaser  at  judicial  sale  fails 
to  pay  his  bonds,  and  upon  rule  against  him  and  his  surety,  a  per- 
sonal decree  is  rendered  against  the  surety,  such  decree  is  extra- 
judicial and  void.    Idem, 

JUROR. 

1.  Criminal  proceedings —Objections, —Under  Code  1873,  ch.  158,  J  20, 

objection  to  juror  for  a  disability  created  by  the  constitution  comes 
too  late  after  verdict.    Puryear's  Case, 

2.  Idem — Felony — Pardon, — Where  in  1868,  juror,  convicted  of  felony, 

had  been  pardoned,  motion  for  arrest  of  judgment  does  not  lie. 
Idem. 

JURY. 

1.  Practice  at  common  law — Province  of  jury. — It  is  fundamental  that, 

where  the  evidence  is  parol,  any  opinion  given  to  the  jury  by  the 
co<lrt  as  to  the  weight,  effect  and  sufficiency  of  the  evidence  is  an 
invasion  of  the  province  of  the  jury,  and  is  reversible  error.  IVAite" 
law  V.  WhitelaWy  40. 

2.  Idem — Address  of  court  to  jury — Case  at  bar. — Still  more  is  it  an  inva- 

sion of  the  jury's  province  where,  after  the  case  is  submitted,  the 
judge,  on  his  own  motion,  reads  to  the  jury  an  address  based  on  the 
idea  that  the  jury  is  unevenly  divided  on  the  issue,  expatiating  upon 
the  duty  of  jurors  to  compromise  their  views  and  yield  something  in 
deference  to  the  opinion  of  others,  especially  when  those  differing 
were  in  the  majority  in  number,  and  telling  them  that  the  burden 
of  proof  was  on  the  plaintiffs  to  the  issue ;  that  if  the  evidence  was 
evenly  balanced,  they  should  find  against  the  will ;  that,  considering 
the  mass  of  conflicting  evidence  in  the  case,  it  was  not  surprising 
that  there  should  be  a  difference  of  opinion ;  that  the  very  con- 
struction of  a  jury  supposes  concessions,  and  that  the  man  who  can- 
not concede  is  unfit  for  a  juror,  &c.,  &c.,  winding  up  with  telling 
them,  *'  Do  your  duty,  gentlemen,  and  leave  the  rest  to  me.'*    Idem,, 

3.  Idem— Province  of  the  court  is  to  instruct  the  jury  upon  questions  of 

law,  and  to  express  no  opinion,  make  no  comments  concerning  the 
facts,  whether  they  are  conflicting  or  not.  There  can  be  no  particular 
circumstances  which  will  justify  the  court  in  doing  either.     Idem, 

4.  Criminal  proceedings— Prejudice. — Court  may  properly  refuse  to  sum- 

mon jury  from  another  county,  because  of  local  prejudice,  until 
effort  to  obtain  impartial  jury  has  failed.     Puryears  Case^  51. 

LACHES. 
1.   Creditor's  bill.— On  debt  contracted  by  F.  in  1865,  T.  got  judgment  in 
1873.     In  1870,  F.  bought  lands  which  were  conveyed  to  his  sister. 
In  1883,  after  death  of  F.  and  sister,  the  lands  were  sold  in  suit  to 
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settle  sister's  estate.  Then  T.  brought  his  bill  to  apply  proceeds  to 
pay  F.'s  debts,  on  ground  that  the  lands  were  conveyed  to  sister 
without  consideration,  to  defraud  F.'s  creditors,  and  failed  to  explain 
delay  to  sue  sooner. 

Held:  The  bill  should  be  dismissed  for  laches,     Terry  v.  Fontaine^  451. 

2.  Bond — Relief  from. — Where  the  bond  averred  to  have  been  fraudu- 

lently procured  was  executed  in  1879,  and  the  suit  for  relief  against 
it  was  not  instituted  until  1885,  whilst  the  bill  gives  no  excuse  forihe 
delay,  the  plaintiff  is  precluded  from  relief  by  his  laches,  Bamett 
v.  Bamett,  604. 

3.  Personal  representatives — Liabiliiy—'foint  bond. — I,  as  guardian,  held 

Xh^  joint  bond  of  himself,  H.  Y.  &  L.     H.  &  L.  were  insolvent.     I. 

having  died  before  the  bond  was  collected.    C,  his  administrator,  by 

his  laches,  failed  to  collect  and  lost  the  half  which  Y.  was  bound  for. 

Held:  C.  is  liable  to  make  good  Y.*s  indebtedness.    Sterling \.  IVtlkin- 

son,  791. 

LANDLORD  AND  TENANT. 
Distress — Trust  deed^ Priority. — Tenant  under  lease  for  a  term  contain- 
ing no  agreement  for  removal,  executed  trust  deed  on  personalty  on 
premises.     Afterwards  landlord  and  tenant  agreed  on  a  renewal 
different  in  terms  from  original  lease — 
Held  :  Effect  of  renewal  was  a  new  tenancy  commencing  after  execution 
and  record  of  trust  deed,  which  had  priority  over  lien  for  rent. 
upper  Appomattox  v.  Hamilton  <Sf  Mann,  319. 

LEASES.  (See  Deeds.) 
Mining  leases. — Where  the  minerals  in  certain  land  are  sold  with  the 
usual  mining  rights  to  begin  at  any  time  after  date  of  the  agreement, 
with  no  time  fixed  for  their  ending,  whilst  the  compensation  is  to  be 
paid  quarterly,  as  the  iron  ore  is  mined ;  but  lessee  to  have  the  privi- 
lege of  removing  from  the  land  at  any  time  any  machinery,  etc., 
erected  by  him ;  and  lessee  has  abandoned  and  failed  to  mine,  and 
pay  anything  quarterly,  he  must  be  held  to  have  terminated  the 
estate,  as  he  had  the  right  to  do,  and  lessor  is  no  more  and  no  further 
bound  thereby.     Cowan  v.  Radford  Iron  Co.,  547. 

LEGACY. 

1 .  Wills  —  Construction  —  Devisees — Legatees —  Contribution.  —  Legatees 

have  no  right  to  call  upon  devisee  to  contribute  to  the  payment  of 
their  legacies,  unless  the  real  estate  devised  be  expressly  charged. 
Allen  V.  Ration,  255. 

2.  Idem. — A.,  by  will,  required  P.,  his  devisee  and  executor,  to  pay  his 

fifteen  named  slaves  three  thousand  dollars.     By  codicil,  A.  directs 
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P.  to  pay  the  three  thousand  dollars  out  of  any  surplus  he  might 
have,  without  interfering  with  the  other  provisions  of  the  will. 
Held  :  The  legacy  was  not  charged  on  the  real  estate,  but  on  the  surplus 
after  satisfying  the  other  provisions  of  the  will.    There  being  no 
surplus,  the  legacy  failed.     Idem, 

LEGATEES.    (See  Wills.) 

LEGISLATURE. 

Constitution — Governor-^ Counsel. — Every  resolution  requires  the  con- 
sent of  both  branches  of  the  general  assembly  before  it  can  become 
a  law.  A  resolution  passed  by  one  branch  only,  authorizing  the 
governor  to  employ  counsel  to  consider  a  claim  of  the  State,  confers 
no  power  on  him  to  bind  the  State.  Va.  Con.,  art.  4,  J  8.  Field  v. 
Auditor,  SS2. 

LEVY. 
Foreign  attachment^ Lien — Seizure. — To  constitute  an  effectual  levy,  it 
is  not  essential  that  the  officer  make  an  actual  seizure.     If  he  have 
the  goods  in  his  view  and  power,  and  note  on  the  writ  the  fact  of  his 
levy  thereon,  this  will  in  general  suffice.     Dorrier  v.  Masters,  459. 

LIBEL  AND  SLANDER. 
L  Anti-duelling  act^ Construction.— This  act  (Code  1873,  ch.  145,  J  2) 
applies  to  words  written  as  well  as  to  words  spoken.     Chaffin  v. 
Lynch,  106. 

2.  Common  law  ^Statute— Joinder  ^Malice. — A  publication  containing 

insulting  words  may  be  declared  on  under  the  statute,  though  it  be 
libelous  at  common  law.  Declaration,  showing  by  proper  averments 
that  the  words  are  within  the  statute,  is  sufficient.  The  two  causes 
of  action  cannot  be  united  in  one  count.  In  either  case,  malice  must 
be  alleged.  Mere  publication  \s  prima  facie  evidence  of  malice,  but 
the  occasion  may  rebut  the  presumption.     Idem, 

3.  Defamatory  publication^ Justification,— To  justify  publication  of  de- 

famatory matter,  the  occasion  must  be  privileged,  and  must  be  used 
bona  fide,  without  malice.  Whether  the  occasion  be  privileged,  is  a 
question  of  law  for  the  court.  Whether  it  has  been  used  bona  fide, 
is  a  question  of  fact  for  the  jury.     Idem, 

4.  Privileged  communications. — One  insult  cannot  be  set  off  against 

another ;  yet  if  a  man  is  attacked  by  another  in  a  newspaper,  he  may 
reply*.  If  his  reply  is  not  unnecessarily  defamatory  of  his  assailant, 
and  is  honestly  made  in  self-defense,  it  will  be  privileged.     Idem. 

5.  Ifistructiofis. — At  trial  of  action  for  defamation,  it  is  error  to  give 

instructions  withdrawing  from  the  jury  the  question  whether  the 
publication  declared  on  falls  within  the  protection  extended  to  privi- 
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leged  communications,  and  telling  them  to  consider  the  evidence 
tending  to  show  that  defendant  made  the  publication  without  malice 
and  bona  fide  in  self-defense  and  protection  of  his  own  interest,  only 
in  mitigation  of  damages.  On  the  contrary,  if  the  jury,  from  the 
evidence,  believed  that,  though  the  language  used  was  untrue,  yet 
the  defendant  believed  it  true,  and  used  it  honestly,  without  malice, 
in  self-defense  and  reasonable  protection  of  his  own  interest,  it 
would  have  been  their  duty  to  find  for  the  defendant;  and  they 
should  have  been  instructed  to  that  effect.  Idem, 
6.  Here  the  occasion  of  the  publication  declared  on  was  privileged,  and 
the  jury  should  have  been  instructed  to  find  whether  it  was  used  In 
good  faith  by  the  defendant.     Idem. 

LIENS. 

1.  Vendor's  lien. — In  suit  to  enforce  liens  reserved  in  favor  of  grantor  in 

his  conveyance  of  land,  as  provided  by  Code  1873,  ch.  116,  §  1,  the 
court  may  decree  sale  of  the  land  to  satisfy  the  lien,  without  any 
previous  account  of  rents  and  profits — §  9,  ch.  182,  Code  1873,  apply- 
ing only  to  suits  for  the  enforcement  of  judgment  liens.  Neff  v. 
Wooding,  432. 

2.  Foreign  attachments — Levy — Seizure — Bond, — ^Attachment  may  be 

levied  on  any  visible  and  tangible  effects  of  non-resident  debtor  in 
his  actual  or  constructive  possession,  in  the  common-law  mode,  as 
in  the  case  of  an  execution.  If  those  effects,  whether  visible  and 
tangible  or  not,  are  in  a  third  person's  possession,  they  may  be  suf- 
ficiently levied  on  by  delivenng  a  copy  of  the  attachment  to  such 
person.  But  they  cannot  be  seized  and  taken  possession  of  unless 
the  creditor  has  given  a  bond,  with  security,  in  a  penalty  at  least 
double  the  amount  sued  for,  the  giving  of  which  bond  is  optional 
with  the  creditor,  who  acquires  a  lien  by  the  levy  without  the  seizure. 
Code  1873,  ch.  14S,  U  7  and  8.    Dorrier  v.  Masters,  439. 

3.  Bankruptcy — Assignee — Sale  free  of  liens, — ^Without  order  of  court  to 

that  effect,  assignee  cannot  sell  bankrupt's  lands  free  of  liens.  Bout- 
ware  v.  Hartsook,  679. 

LIQUOR  LICENSES. 

1.  Appeal. — Under  Acts  1883-4,  p.  605,  application  for  license  to  retail 

liquor  must  be  made  to  the  county  court,  and  either  applicant  or  de- 
fendant may  appeal  of  right  from  the  decision  to  the  circuit  court, 
where  the  application  is  heard  de  novo,  and  no  appeal  lies  to  the 
decision  of  the  latter  court.     Lester  v.  Price,  648. 

2.  Change  of  bar-room. — Application  to  county  court  under  Code  1873, 

ch.  34,  8  7,  to  change  bar-room  to  some  other  place  in  the  county,  is 
an  application  for  license  to  sell  liquor  ,by  retail  for  which  the  appli- 
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cant  has  no  license,  and  comes  under  the  provisions  of  Acts  1883-4, 
p.  605,  and  is  subject  to  its  provisions  as  to  appeal ;  and  applicant, 
refused  license  on  appeal,  by  circuit  court,  is  not  entitled  to  an 
appeal  to  this  court  as  provided  by  Code  1873,  ch.  178,  8  2.     Idem, 

LUNATIC. 

Committee  of  lunatic — Mistake, — In  creditor's  suit,  answer  of  committee 
as  to  amount  of  lunatic's  lien,  does  not  relieve  the  court  of  the  ne- 
cessity of  taking  an  account  of  such  lien ;  and  if  answer  mistakes 
amount  of  the  lien,  both  committee  and  court  are  under  obligations 
to  correct  the  mistake.     Calloway's  Committee  v.  Dinsmore,  309. 

MALICE. 

\.  Libel^- Common  law — Statute— Joinder — Malice, — A  publication  con- 
taining insulting  words  may  be  declared  on  under  the  statute,  though 
it  be  libellous  at  common  law.  Declaration,  showing  by  proper 
averments  that  the  words  are  within  the  statute,  is  sufficient.  The 
two  causes  of  action  cannot  be  united  in  one  count.  In  either  case, 
malice  must  be  alleged.  Mere  publication  is  prima  facie  evidence 
of  malice,  but  the  occasion  may  rebut  the  presumption.  Chaffin  v. 
Lynch,  106. 

2.  Idem^ Defamatory  publication— Justification, — To  justify  publication 
of  defamatory  matter,  the  occasion  must  be  privileged,  and  must  be 
used  bona  fide,  without  malice.  Whether  the  occasion  be  privileged, 
is  a  question  of  law  for  the  court  Whether  it  has  been  used  bona 
fide,  is  a  question  of  fact  for  the  jury.     Idem, 

MARRIED  WOMEN. 

1.  Trustees— Powers— To  sell— To  mortgage, — ^Where  deed  of  settle- 

ment empowers  married  woman  to  change  investment,  and  the  trus- 
tees, upon  her  written  request,  to  sell  trust  property  and  invest 
proceeds  in  other  property  upon  same  trusts,  this  does  not  authorize 
those  trustees  to  mortgage  the  trust  property  for  payment  of  bonds 
given  for  other  property  bought  by  those  trustees  as  such,  nor  is  she 
empowered  to  authorize  them  so  to  do ;  and  a  mortgage  executed  by 
them  under  such  circumstances  is  ultra  vires  and  void.  Green  v. 
Claiborne,  386. 

2.  Curtesy— Common  laio — Legal  estates — Equitable, — At  common  law, 

in  grant  of  estate  of  inheritance  to  married  woman,  husband's  right 
to  curtesy  could  not  be  excluded.  And  the  same  as  to  equitable 
estates.     Chapman  v.  Price^  392. 

3.  Idem — Wife's  separcUe  estate, — But  as  to  married  woman's  "separate 

estate,"  the  same  may  be  so  limited  as  to  give  her  the  inheritance 
and  to  exclude  the  husband  from  the  curtesy.    Idem. 
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4.  Idem— /us  disponendi^Mariial  rights, — The  power  of  alienation  by 

deed  inter  vivos ^  or  by  will,  is  an  incident  to  the  **  separate  estate,** 
and,  if  not  expressly  or  impliedly  restricted,  always  exists  in  the 
married  woman  just  as  if  she  were  sole  ;  and  if  exercised  effectually 
excludes  husband's  rights  by  curtesy  or  otherwise.  Si  non^  non. 
Idem, 

5.  Idem, — In  grant  by  parents  of  an  estate  of  inheritance  in  lands  to  mar- 

ried daughter  occurs  the  following  habendum:  '*  To  have  and  to  hold 
in  her  own  right,  free  from  any  claims  or  demands  from  her  husband, 
or  any  person  claiming  under,  through  or  against  him  in  any  way, 
now  or  at  any  time  hereafter.**  Afterwards,  the  wife  by  her  will 
devised  the  land  to  her  children,  and  died  leaving  her  husband  her 
surviving.  His  creditors  brought  their  bill  to  subject  his  supposed 
curtesy  in  the  land  to  his  debts. 

Held  :  The  terms  of  the  devise  created  a  separate  estate  in  the  wife  with 
power  of  alienation,  which  she  exercised,  and  thereby  excluded 
her  husband  and  all  claiming  under  him  from  all  claim  on  the 
land.     Idem, 

6.  Married  women's  ar/.— Under  acts  187G-7,  pp.  333-4,  in  suit  to  recover 

wife's  separate  property,  husband  and  wife  must  be  joined  as  com- 
plainants.   Burson  v.  Andes^  445. 

7.  Deeds  —  Recordation  —  Effect,  —  The  deed  of  a  married  woman  does 

not  operate  to  pass  from  her  any  right,  title  or  interest  of  any  kind 
she  may  have  in  any  estate,  until  her  privy  examination,  acknowl- 
edgment and  declaration  as  respects  thereto  shall  have  been  taken 
and  certified,  as  prescribed  by  law,  and  the  same  and  the  deed  to 
which  the  same  is  annexed,  or  on  which  it  is,  shall  have  been  de- 
livered to  the  proper  clerk  and  admitted  to  record,  both  as  to  her 
husband  and  herself;  and  when  that  has  been  done,  as  prescribed 
by  Code  1873,  ch.  117,  U  4,  5,  6  and  7,  then,  and  not  tiU  then,  her 
deed  operated  to  pass  from  her  and  her  representatives  all  the  right, 
title  and  interest  of  every  nature  which  at  the  date  of  her  deed  she 
may  have  had  in  any  estate  thereby  conveyed,  as  effectually  as  if  she 
were  at  the  said  date  an  unmarried  woman ;  but  such  deed  does 
not  operate  any  further  upon  her,  or  her  representatives,  by  reason 
of  any  covenant  or  warranty  contained  therein.  Rorer*s  Heirs  v. 
Roanoke  Nat.  Bank,  689. 

8.  Unauthorized  recordation, — An  unauthorized  recordation  is  void. 

And  if  after  a  married  woman  has  executed  the  instrument,  and 
upon  her  privy  examination  has  acknowledged  that  she  freely  exe- 
cuted it,  and  does  not  wish  to  retract  it,  and  the  same  has  been  duly 
certified,  the  instrument  has  been  cancelled  and  made  of  none  effect, 
any  subsequent  recordation  of  it  is  unauthorized  and  void.    Idem, 
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MASTER  AND  SERVANT.    (See  Corporations;  Railroad  Companies; 
Negligence,) 

1.  Risks  of  employment— Contributory  Negligence, — Servant  takes  upon 

himself  all  the  risks  and  perils  incident  to  the  employment,  and  if  he 
receives  an  injury  resulting  from  those  risks  and  perils,  or  from  his 
own  negligence  as  the  proximate  cause,  the  master  is  not  liable. 
N  <Sf  W,  R.  R,  Co.  V.  Cottrelly  612. 

2.  Case  at  bar. — Plaintiff,  employed  as  brakeman  by  defendant,  had  his 

hand  crushed  between  the  dead-blocks  while  coupling  cars.    He  saw 

the  cars  were  coming  too  fast  for  safe  coupling,  and  signalled  them 

to  stop ;  he  saw  they  did  not  stop ;  but  when  they  were  near  him  he 

stepped  in  to  make  the  coupling,  and  was  hurt. 

Held:  When  he  saw  that  none  of  his  signals  had  been  obeyed,  it  was  his 

duty  to  stay  out,  and  it  was  negligence  in  him  to  go  in  between 

the  cars.   And  his  injury  was  the  immediate  result  of  his  oTvn  act 

Idem. 

3.  Railroads—Employees — Negligent  injuries — Contributory  negligence. 

Where  the  cars  are  of  unequal  height,  crooked  links  are  necessarily 
used  to  couple  them.  Employee,  whose  duty  it  was  to  couple  them, 
had  opportunity  to  know,  and  did  know,  these  facts.  Yet  he  went 
in  between  the  car  that  was  approaching  by  his  own  signal,  and  the 
stationary  car,  and  used  a  straight  link  to  make  the  coupling,  thereby 
allowing  the  bumper  of  the  former  to  pass  under  the  bumper  of  the 
latter,  by  which  means  he  was  caught  between  them  and  injured. 
Held  :  Employer  is  not  liable.    N.  df  JV.  R.  R.  Co.  v.  Emmert,  640. 

MISTAKE. 

1.  Lunatic^^Committee. — In  creditor's  suit,  answer  of  committee  as  to 

amount  of  lunatic's  lien  does  not  relieve  the  court  of  the  necessity 
of  taking  an  account  of  such  lien  ;  and  if  answer  mistakes  amount  of 
lien,  both  committee  and  court  are  under  obligations  to  cofrect  the 
mistake.     Calloway's  Committee  v.  Dinsmore^  309. 

2.  Account  stated. — Where  parties  have  settled  and  stated  their  accounts 

with  one  another,  each  is  bound  thereby,  unless  he  can  furnish  clear 
proof  of  a  mutual  mistake,  or  of  fraud.  In  case  here  no  such  proof 
was  furnished.    Neffw.  Wooding^  432. 

MORTGAGES. 
1.  Railroads — County  bonds — Sale — Purchasers — Case  at  bar. — County 
bonds  issued  to  aid  a  railroad  company  were  payable  upon  con- 
struction of  the  railroad  through  the  county  by  1892.  Before  that 
the  company  received  the  bonds  and  executed  a  first  mortgage  to 
secure  the  county  against  the  interest  and  the  bonds  in  case  the  road 
was  not  constructed  by  1892.  The  company  hypothecated  part  of 
the  bonds.    Under  second  and  third  mortgages  afterwards  executed 
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in  a  general  creditor's  suit,  the  railroad  was  sold  subject  to  the  first 
mortgage.    The  proceeds  were  partly  applied  to  redeem  the  hypothe- 
cated county  bonds — 
Held  :  The  purchasers  are  not  entitled  to  the  redeemed  bonds  unless  they 
first  refund  to  the  general  creditors  as  much  of  the  proceeds  of  the 
sale  as  went  to  redeem  them.    W.Cdf'W:  R.  R,  Co.  v.  Lewis,  246. 
2.  Idem — PropertySale — Purchaser— Validity  ^  ^<wm?^.— Purchaser  of 
mortgaged  property  under  decree  for  sale,  subject  to  the  lien  of  the 
mortgage,  cannot  contest  the  validity  of  the  county  bonds  and  thus 
relieve  the  property  of  said  lien.    W.  0,6f  W.  R.  R.  Co,  v.  Caze- 
nove,  744. 

MULTIFARIOUSNESS. 

1.  Bill  in  chancery— ■'U^ hen — (See  Pratice  in  Chancery ,  1,  2). 

2.  Definition, — It  is  impossible  to  lay  down  any  rule,  applicable  to  all 

cases,  as  to  what  constitutes  multifariousness.  It  is  well  settled, 
however,  that  a  bill  is  demurrable  in  which  are  united  several  dis- 
tinct rights,  each  sufficient,  as  stated,  to  sustain  a  bill  against  one 
defendant,  or  in  which  there  is  a  demand  of  several  matters  distinct 
in  their  nature,  against  several  defendants,  who  are  unconnected  in 
interest  and  liability.   Washington  City  Saznngs  Bank  v.  Thornton,  157. 

3.  Idem — Case  at  bar. — Where  bill  is  filed  to  obtain  personal  decree 

against  defendant  as  endorser  of  notes ;  to  obtain  like  decree  against 
him  by  way  of  damage  for  breach  of  warranty ;  to  quiet  title  to  part 
of  the  land  as  to  other  defendants,  and  to  sell  same  to  pay  the  notes  ; 
and  to  restrain  the  defendants  from  cutting  timber  on  the  land— 
Held  :  The  bill  is  multifarious.    Idem, 
See  also  Universal  Life  Ins,  Co.  v.  Devore,  267. 

MUNICIPAL  CORPORATIONS.    (See  Corporations) 

MURDER.    (S^^  Homicide  ;  Criminal  Jurisdiction  and  Proceedings,) 

NEGLIGENCE. 

1.  Negligent  injuries—Liability, — Where  the  owner,  directly  or  indi- 

rectly, induces  persons  to  enter  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are  in  a  safe  condition  and 
suitable  for  such  use,  and  if  a  person  be  injured  by  his  breach  of  such 
obligation,  the  owner  is  liable  therefor  in  damages.  NichoVs  Adm'r 
V.  W,0.<SflV.  R,  R,  Co,  99. 

2.  Idem, — Where  the  direct  and  usual  path  to  a  railroad  company's  depot 

lies  over  a  switch  on  which  often  stand  freight  cars,  with  an  opening 
left  between  two  of  them  so  as  to  leave  the  path  unobstructed,  and 
this  path  is  habitually  used  by  the  patrons  and  employees  of  the 
company  with  the  knowledge  and  without  the  disapproval  of  the 
Vol.  Lxxxni — 120 
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NEGLIGENCE  (continued). 

officials,  it  may  be  assumed  that  the  company  invites  persons  having: 
business  at  the  depot  to  use  that  path  between  the  cars  to  go  there ; 
and  in  using  it  for  that  purpose,  such  persons  are  not  guilty  per  se 
of  negligence,  and  if  by  a  sudden,  unsignalled  act  of  the  company's 
servants  the  cars  are  run  together,  thereby  crushing  such  a  person^ 
the  company  is  liable  in  damages  for  the  injury.    Idem. 

3.  The  frequent  ** three-link  couplings,"  if  made  when  the  cars  are  still, 

according  to  the  known  rules  of  the  defendant  company — 

Held:  Not  to  expose  coupler  to  perils  beyond  those  incident  to  his 
employment  and  assumed  by  him.  Datracoti  v.  C  dr*  O.  R.  R. 
Co.  288. 

4.  Contributory  negligence. — Any  negligence  of  servant  that  is  the  proxi- 

mate cause  of  the  injury — such  as  attempting  to  make  the  three-link 
coupling  when  he  may  readily  see  that  the  car  is  in  motion,  and  in 
disobedience  of  the  defendant's  rules — defeats  his  action  for  such 
injury.     Idem. 

5.  Evidence — Exclusion. — It  is  error  for  the  court  to  exclude  plaintiff's 

material  and  relevant  evidence,  though  it  considers  no  case  of  negli- 
gence made  out,  unless  defendant  admits  the  truth  of  the  propositions 
sought  to  be  established  by  that  evidence.  Roberts  v.  A.&F.R,R. 
G?.312. 

6.  Railroads — Crossings — Signals. — It  is  negligence  to  run  an  unscheduled 

train  at  an  extraordinary  speed  across  a  public  highway  without  sig- 
naling its  approach  by  bell  and  whistle,  as  in  the  case  at  bar.   ^^  . 

7.  Municipal  corporations — Liability — Streets. — Such  a  corporation,  hav- 

ing by  its  charter  power  to  lay  out,  improve,  light  and  keep  its  streets 
in  order,  is  liable  in  damages  to  any  person  who  may  sustain  injuries 
by  reason  of  its  neglect  to  keep  its  streets  in  propter  and  safe  con- 
dition, if  it  has  notice,  express  or  implied,  of  the  defect.  Clark  v. 
City  of  Richmond^  355. 

8.  Idem — Excavation. — And  where  it  permits  an  excavation  to  remain 

without  proper  guards  so  near  the  highway  that  one  rightfully  using 
it  may,  without  fault,  by  unintentional  deviation  or  accidental  mis- 
step, sustain  injury  by  falling  into  such  excavation,  it  is  also  liable. 
Idem, 

9.  Idem — Trespasser.— ^vX  where,  in  order  to  reach  the  place  of  danger, 

the  party  must  quit  the  highway  and  become  a  trespasser  on  another's 
premises,  such  corporation  is  not  liable.     Idem. 

10.  Idem—Cfnldren. — Nor  is  it  actionable  negligence  in  such  a  corporation 

to  have  a  place  "so  alluring  to  children  "  as  that  mentioned  in  the 
evidence,  exposed  without  barriers,  when  it  could  only  be  reached 
by  leaving  the  highway  and  trespassing  on  another's  premises.  Idem-, 

11.  Railroads—Negligent  injuries —Trespasser -^Liability—^  knew,  or. 
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from  the  fact  that  he  had  been  for  months  until  recently  an  employee 
of  the  defendant  company,  should  have  known,  that  its  rules  forbid 
anyone  except  the  engineer  and  fireman  to  ride  upon  its  engines ; 
yet,  upon  the  invitation  of  the  engineer  or  conductor,  he  got  upon 
the  engine,  and  was  there  riding  when  the  train  was  negligently 
thrown  off  of  the  track  and  he  was  injury. 
Held  :  The  company  was  not  liable  for  damages  for  the  injury.  V,i5f  N, 
R,  R.  Co,  V.  Roach,  375. 

12.  Municipal  corporation — Charter — Liability — Passer^-Ordinaty  care, — 

It  is  the  duty  of  a  municipality,  which  by  its  charter  has  the  power,  to 
keep  its  streets  and  sidewalks  in  a  safe  condition,  and  this  applies 
to  the  city  of  Richmond  under  its  charter.  Passer  has  a  right  to 
presume  the  streets  and  sidewalks  to  be  in  safe  condition,  and  is  not 
required  to  be  observant  of  their  condition.  And  though  he  has 
actual  knowledge  of  their  bad  condition,  their  use  by  him  is  not 
per  se  negligence,  and  does  not  impose  on  him  the  exercise  of  extra- 
ordinary care.     Gordon  v.  City  of  Richmond ,  436. 

13.  Idem — Contributory  negligence — Burden  of  proof, — Where  the  city,  in 

suit  for  injury  from  defective  sidewalk,  relies  on  the  defense  of  con-^ 
tributory  negligence,  the  burden  of  proof  lies  on  it,  but  such  negli- 
gence must  be  proved  by  circumstances.     Idem, 

14.  Master  and  servant— Risks  of  employment^' Contributory  negligence. 

Servant  takes  upon  himself  all  the  risks  and  perils  incident  to  the 
employment,  and  if  he  receives  an  injury  resulting  from  those  risks 
and  perils,  or  from  his  own  negligence  as  the  proximate  cause,  the 
master  is  not  liable.    N,  <Sf  W.  R,  R.  Co,  v.  Cottrell,  512. 

15.  Idem. — Plaintiff,  employed  as  brakeman  by  defendant,  had  his  hand 

crushed  between  the  dead-blocks  while  coupling  cars.    He  saw  the 

cars  were  coming  too  fast  for  safe  coupling  and  signalled  them  to 

stop ;  he  saw  they  did  not  stop ;  but  when  they  were  near  him  he 

stepped  in  to  make  the  coupling,  and  was  hurt. 

Held  :  When  he  saw  that  none  of  his  signals  had  been  obeyed,  it  was  the 

duty  to  stay  out,  and  it  was  negligence  in  him  to  go  in  between 

the  cars.    And  his  injury  was  the  immediate  result  of  his  own  act. 

Idem, 

16.  Railroad  companies — Duty  towards  trespassers,  —  Such  company  is 

bound  to  keep  reasonable  lookout  for  trespassers  on  its  track,  and  to 
exercise  such  care  as  the  circumstances  require,  to  prevent  injury  to 
theiy.  If  trespasser  is  adult,  and  apparently  possesses  his  faculties, 
the  company  has  a  right  to  presume  that  he  will  exercise  his  senses 
and  remove  himself  from  his  dangerous  position  ;  and  if  he  fails  to 
do  so,  and  is  injured,  the  fault  is  his  own,  and  there  is,  in  the  absence 
of  wilful  negligence  on  its  part,  no  remedy  against  it  for  the  result 
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of  an  injury  brought  lipon  him  by  his  own  recklessness.  N.iSf'Wi 
R.  R,  Co.  V.  Harman's  AdmW,  563. 

17.  Idem. — The  record  discloses  a  case  where  plaintiff's  intestate  came  to 

his  death  on  the  company's  track  by  collision  with  a  tender  attached 
to  one  of  its  engines,  under  circumstances  which  show  that  the  death 
was  not  the  result  of  any  negligence  whatever  on  its  part,  but  of  the 
.  intestate's  own  gross  heedlessness.    Idem, 

18.  Railroads — Employees — Negligent  injuries — Contributory  negligence. 

Where  the  cars  are  of  unequal  height,  crooked  links  are  necessarily 
used  to  couple  them.  Employee,  whose  duty  it  was  to  couple  them, 
had  opportunity  to  know,  and  did  know,  these  facts.  Yet  he  went  in 
between  the  car  that  was  approaching  by  his  own  signal,  and  the 
stationary  car,  and  used  a  straight  link  to  make  the  coupling,  there- 
by allowing  the  bumper  of  the  former  to  pass  under  the  bumper  of 
the  latter,  by  which  means  he  was  caught  between  them  and  injured. 
Held  :  Employer  is  not  liable.    N.&W^R,  R.  Co.  v.  Emmert,  640. 

19.  Contributory  negligence — Crossing  railroad  tracks. — Intestate  in  his 

carriage,  with  top  up,  approached  defendant's  railroad  crossing, 
slowing  his  horse  to  a  walk  when  near  it.  At  that  point  the  track 
was  straight.  At  twenty-five  yards  from  it,  and  up  to  it,  he  had  a 
view  of  it  for  miles.  Until  his  horse  was  on  the  track  he  did  not 
look  out  for  the  train.  Then  he  attemped  to  hurry  his  horse  across 
in  front  of  the  train.  He  failed,  and  was  killed.  Testimony  as  to 
whistling  was  conflicting. 
Held:  Intestate  was  guilty  of  contributory  negligence,  and  an  instruction 

to  this  effect  was  not  improper.    N.  K,  Phila.  (5f  N.  R.  R.  Co.  v. 

Kellam's  AdmW,  851. 

20.  Rate  of  speed — Instructions. —  An  instruction  that  the  mere  speed 

of  a  train  and  the  fact  that  it  is  *' behind  time"  are  not  per  se  evi- 
dence of  negligence,  is  not  improper.    Idem. 

NEW  TRIAL. 

1.  Murder  in  first  degree. — Case  in  which  the  evidence  warrants  the 

verdict  of  guilty  of  murder  in  the  first  degree.     Pury ear's  Case,  51. 

2.  Circumstantial  evidence. — The  evidence  in  this  case,  while  creating  a 

suspicion  against  the  prisoner,  does  not  prove  prisoner's  guilt  to  the 
exclusion  of  every  reasonable  hypothesis  consistent  with  his  inno- 
cence.   Anderson's  Case,  326. 

3.  Appellate  court^Instructions. — ^Where  the  evidence  shows  that  a  party 

was  not  entitled  to  the  instructions  given  by  the  court  below,  and 
that  he  could  not  thereby  have  been  prejudiced,  this  court  will  not 
reverse  the  judgment.     Clark  v.  City  of  Richfnond,  355. 

4.  Idem — Qmrre. — Where  the  only  bill  of  exceptions  in  the  record  is  to 

the  refusal  of  the  court  to  give  instructions  asked  for  by  the  appel- 
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lant,  and  does  not  set  forth  all  the  evidence,  and  show  that  a  new 
trial  was  moved  for,  and  denied,  can  this  court  set  aside  the  verdict 
and  remand  the  cause  for  a  new  trial  ?    Idem, 

5.  Practice  in  Chancery — Issues. — Where  because  of  conflict  of  testimony 

an  issue  is  directed,  the  solution  whereof  depends  on  the  weight  of 
evidence,  and  the  verdict  is  sanctioned  by  the  trial  court,  the  settled 
rule  is  that  the  appellate  court  will  consider  not  merely  whethdt  the 
evidence  warrants  the  verdict,  but  also  whether  upon  the  whole 
further  investigation  is  necessary  to  justice ;  and  it  will  not  grant  a 
new  trial  if,  in  considering  all  the  evidence,  the  verdict  seems  to  be 
right.     Bamum  v.  Bamum^  366. 

6.  Idem.—K  case  where  the  circumstances  established  by  the  evidence 

fully  warrants  the  verdict  found  on  the  issues  that  were  directed,  in 
effect  that  there  was  fraud  in  the  deed  in  controversy  which  was  set 
up  by  the  appellant.     Idem, 

7.  Criminal  proceedings  —  Felonies  —  Motion  for  new  trial —  Prisoner's 

presence, — Prisoner  must  be  present  at  ever  stage  of  trial  for  felony 
where  anything  is  done  by  which  he  is  to  be  affected.  Code  1873,  ch. 
202,  §  3.  His  presence  must  be  shown  by  the  record  when  motion 
for  new  trial  is  made  and  overruled.    Sondes  Case^  581. 

8.  Idem — Case  of  irregularity. ^Bui  if  in  his  absence  motion  for  new 

trial  is  made  and  overruled,  and  afterwards  during  same  term,  in  his 
presence,  the  overruling  is  rescinded,  and  he  is  invited  to  renew  the 
motion,  but  refuses — 
Held:  The  irregularity  is  thereby  cured.    Idetn. 

9.  Idem — Cumulative  evidence. — It  is  not  error  to  deny  new  trial  asked 

for  on  account  of  after-discovered  evidence  that  is  merely  cumula- 
tive.    Idem. 

10.  Absence  of  party. — Plaintiff  claimed,  as  purchaser  at  a  sale  under  exe- 

cution, the  property  levied  on  by  defendant.  The  issue  was  tried  on 
first  day  of  the  term,  in  plaintiff"'s  absence.  Written  evidence  of 
plaintiff"'s  title  was  produced.  Defendant  testified  to  statements  of 
plaintiff*  that  he  had  released  the  property  to  the  execution  debtor. 
Verdict  was  for  defendant.  During  the  term  plaintiff  filed  his  affi- 
davit that  he  had  started  in  time  for  the  trial,  and  had  failed  to  reach 
the  court-house  in  time  by  reason  of  delays  in  the  trains  and  their 
failure  to  connect ;  that  he  never  made  said  statements,  and  that 
never  having  released,  he  still  owned  the  property. 
Held:  He  was  entitled  to  a  new  trial.     Smith  v.  Rawlings"  Adm'r,  674. 

11.  Practice  at  common  law — Bill  of  exceptions^ Refusal  to  sign, — After 

verdict  and  denial  of  new  trial,  trial  court  must  certify  the  facts  or 
the  evidence,  if  asked  so  to  do.  It  cannot  require  counsel  to  agree 
upon  a  statement  of  the  evidence  as  a  condition  precedent,  nor  plead 
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lack  of  time  or  memory  as  justification  of  its  refusal  to  certify  the 
same.    DUlard  6f  McCorkU  v.  Dunlop,  744. 

12.  Idem-^ Appellate  court-- Mandamus — New  trial. — ^Where,  after  service 
of  mandamus  upon  trial  judge  to  certify  the  facts  or  the  evidence, 
and  his  refusal  to  do  so,  the  record  of  the  case  is  presented  in  the 
petition  of  the  losing  party  to  this  court,  it  will  reverse  the  judgment 
complained  of  and  remand  the  case  for  new  trial.    Idem, 

NOTARY  PUBLIC. 
Notary's  certificate. — In  absence  of  fraud,  certificate  of  notary  of  acknowl- 
edgment of  deed. is  conclusive  evidence  of  all  stated  therein,  as 
required  by  statute.     Burson  v.  Andes^  445. 

NOTES.    (See  Bonds  and  Notes.) 

NOTICE. 

1.  Unlawful  detainer. — C.  purchases  and  receives  possession,  but  no 

conveyance,  of  land  from  M.,  who  later  conveys  same  to  P.    The 
latter  brings  unlawful  detainer  against  C.  without  notice  to  her  to 
surrender  it. 
Held  :  The  action  cannot  be  maintained.   The  notice  is  essential.    Pettil  v. 
Cowherd,  20. 

2.  Corporations — Charter, — Persons  dealing  with  a  corporation  must  be 

presumed  to  have  acted  with  reference  to  the  provisions  of  its  charter, 
with  notice  whereof  they  are  affected.  Whitehurt' s  Adm'r  v.  White- 
hurt's  Widow,  153. 

3.  Purchaser /or  value  without  notice — Possession, — Notice  may  be  actual 

or  constructive,  and  any  fact  which  would  put  a  reasonable  person 
on  enquiry — such  as  the  possession  being  in  some  person  other  than 
the  grantor — is  enough  to  affect  purchaser  with  notice.  Rorer  Iron 
Co.  V.  Trout,  397. 

OFFICERS. 

1.  Public  officers — Ministerial  acts — Default — Liability. — Where  such 

are  authorized  by  law  to  perform  a  merely  ministerial  act  within  a 
stated  period,  with  no  discretion  vested  in  them,  e,  g,,  to  pay  a  cer- 
tain per  centum  to  a  certain  officer,  and  they  transcend  that  limit  to 
the  loss  of  the  Commonwealth,  they  are  liable  to  an  action  for  their 
default.    Allen  v.  Commonwealth,  94. 

2.  Idem — Auditor — Railroad  taxes — Collection-- Over-compensation. — 

Where  certain  railroad  tax-tickets  are  placed  by  the  auditor  of  public 
accounts  in  the  hands  of  a  county  treasurer,  who  collects  and  pays 
the  taxes  into  the  State  treasury,  and  whose  compensation  prescribed 
by  statute  (Acts  1878-79,  ch.  60,  J  30,  p.  328)  for  this  service  is  only 
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two  and  one-half  per  centum,  but  the  auditor  pays  him  twenty  per 

centum — 
Held: 

1.  The  auditor  is  liable  to  an  action  for  the  excess. 

2.  Acts  1878-79,  ch.  60,  J  34,  p.  329,  not  applicable  to  railroad  taxes, 

which  are  payable  directly  into  the  State  treasury,  but  only  to 
tax-tickets  certified  as  delinquent  and  uncollectible,  as  prescribed 
in  sections  24  to  28,  inclusive.     Idem. 
8.  Idem — Arrears  of  taxes — Delinquent  lists — Special  collectors^ Extra 
compensation. — Under  section  34  of  said  chapter  60,  the  auditor  may 
appoint  a  collector  to  collect  such  delinquent  taxes  for  a  compensa- 
tion, previously  agreed  on,  and  approved  by  the  executive,  of  twenty 
per  centum  of  the  amount  collected  and  paid  into  the  treasury.   Idem. 
4.   Constitution  —  Legislature — Governor — Counsel. — Every  resolution 
requires  the  consent  of  both  branches  of  the  general  assembly  before 
it  can  become  a  law.   A  resolution  passed  by  one  branch  only,  author- 
izing the  governor  to  employ  counsel  to  consider  a  claim  of  the  State, 
confers  no  power  on  him  to  bind  the  State.    Va.  Con.,  art.  4,  J  8. 
Field  v.  Auditor,  882. 

0.  Idem — Attomey-general—Salaty. — Under  Constitution,  art.  6,  J  8,  the 

legislature  hath  power  to  reduce  the  salary  of  the  attorney-general 
during  his  term,  there  being  no  limitation  of  power  in  that  respect 
as  there  is  as  respects  the  salaries  of  judges.  Idem. 
6.  Idem — Duties  and  compensation  of  attorney-general. — It  is  provided 
by  the  general  assembly  that  the  attorney-general  shall  discharge 
such  other  duties  as  may  be  imposed  by  it,  but  shall  receive  no  other 
compensation  than  his  salary.  The  attorney-general  appeared  for 
the  State  in  certain  cases  under  an  act  of  the  general  assembly — 
Held  :  Those  services  were  covered  by  his  salary.    Idem. 

PARDOX. 

Juror^Felony. — Where  in  1868  juror,  convicted  of  felony,  had  been  par- 
doned, motion  for  arrest  of  judgment  does  not  lie.    Puryear's  case,  51. 

PERSONAL  REPRESENTATIVE. 

1.  D^z/(w/a2^.— Administrator  is  chargeable  with  devaslamt  of  loss  of 

proceeds  of  draft  payable  to  him  as  such,  and  endorsed  by  him  for 
collection,  and  placed  by  him  in  the  hands  of  strangers.  Davis  v. 
Chapman,  67. 

2.  Claim  v.  U.  S. — Collection — Surety. — Administrator  of  creditor  of  U. 

S.  has  authority  to  receive  payment  and  give  discharge  at  any  place 
where  the  government  may  choose  to  pay  it,  and  his  surety  is  bound. 
Idem. 

3.  Creditors'  suit^ Assets^ Receiver, — Court  of  equity  has  authority  to 
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call  in  the  assets  of  the  estate  from  personal  representative  and 
place  them  in  receiver's  hands.     Idem, 

4.  Settlement— Review, — Where,  under  decree,  administrator  settled  his 

accounts  showing  balance  due  him,  and  afterwards  paid,  and  the  set- 
tlement was,  without  exceptions,  confirmed  in  1873,  the  decree  of 
confirmation  was,  quoad  him,  final,  and  will  not  be  reviewed  on  pe- 
tition filed  after  three  years.     Bradley  v.  Bradley,  75. 

5.  Debits  ^^  Disbursements  —  Presumption — Laches, — Where  decree  di- 

rected administrator  to  disburse  assets  to  support  and  educate  in- 
testate's children,  and  settlements  show  no  such  disbursements,  it  is 
presumable  that  money  wherewith  he  was  chargeable,  but  which 
was  omitted  as  items  of  debit,  was  expended  for  the  children,  espe- 
cially in  a  case  of  laches  and  acquiescence.    Idem. 

6.  Judgment  against  administrator— Suit  against  heirs. — In  suit  on  such 

judgment,  the  heirs  are  entitled  to  require  strict  proof  outside  of  the 
judgment  itself  of  the  justice  of  the  claim  whereon  it  was  founded. 
Dangerfield  v.  Smiths  81. 

7.  Post-mortem  claim. — Personal  representatives  cannot  be  sued  as  such 

for  services  rendered  or  goods  furnished  decedent's  estate  since  his 
death.     Dangerfield  v.  Smithy  %\. 

8.  Chancery  practice — Settlements — Agency — Administration. —  In    suit 

against  administrator,  who  had  been  decedent's  agent,  distributees* 
demand  that  he  settle  his  agency  accounts  at  the  settlement  of  his 
administration  accounts,  is  reasonable  and  agreeable  to  the  practice 
in  this  State.     Trevelyan's  Adm'r  v.  Lofft,  141. 

9.  Idem— Personal  representatives — Commissions— Case  at  bar. — ^Where 

these  fiduciaries  fail  to  lay  before  commissioner  statement  of  receipts 
for  any  year,  for  six  months  after  its  expiration,  there  was,  previous 
to  act  of  March  1, 1867,  an  absolute  forfeiture  of  commissions.  Since 
then,  their  allowance,  in  such  case,  is  a  question  of  reasonable  discre- 
tion with  the  court.  In  the  case  at  bar,  refusal  to  allow  commissions 
was  proper.    Idem. 

10.  Idem — Sale  of  assets. — Generally,  it  is  administrator's  duty  to  collect , 

not  to  sell,  debts  due  the  estate.  But  circumstances,  such  as  the 
case  at  bar,  may  justify  him,  acting  in  good  faith  and  with  ordinary 
prudence,  in  making  sale  thereof.    Idem, 

11.  Father  and  son — Guaranty^- Gift. — Son  gave  a  bond  secured  by  trust 

deed  on  his  land.  Father  endorsed  his  name  on  the  bond,  and  as  a 
gift,  to  clear  son's  land  of  encumbrance,  paid  the  greater  part.  After 
his  death  his  executrix  paid  the  balance,  took  an  assignment  of  the 
bond,  and  sued  to  enforce  the  trust-deed  for  the  benefit  of  the  estate — 
Held  :  Executrix  can  only  enforce  the  trust  deed  to  the  extent  she  as  such 
made  payment.     Scott  v.  Scott,  251 . 
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12.  Liabilify — Attorney's  misfeasance, — ^T.'s  administrator  qualified  in 

1870,  and  soon  after  entrusted  for  collection  to  C,  an  attorney  of 
competency  and  good  standing,  a  note  due  to  the  estate.    C.  col- 
lected the  greater  part  and  paid  it  over,  but  allowed  the  note  to  run 
out  of  date  without  bringing  suit.    The  administrator  learned  of  this 
fact  in  1877,  whilst  C.  was  still  solvent,  but  wholly  failed  to  take  steps 
against  C.  to  make  the  money  out  of  him,  and  the  balance  of  the 
debt  became  lost  to  the  estate.     In  suit  against  the  administrator  for 
his  laches — 
Held  :  He  became  liable  for  the  debt,  not  for  entrusting  the  note  to  C.  for 
collection,  but  for  his  failure  to  proceed,  during  C.'s  solvency,  to 
make  the  money  out  of  him.     Mills  v.  Talley,  361. 

13.  Creditor's  suit—HeirS'-Decree  pro  confesso.^Mm\n\'sXx2Xor  being 

called  on  to  answer,  answered    the  bill  under  oath,  denying  the 

fraud,  which  was  not  proved.    The  heirs  did  not  answer. 

Held  :  Complainant  is  not  entitled  to  a  decree  pro  confesso  against  the 

heirs — the  defense  made  by  administrator,  not  being  purely  per' 

sonal  to  him,  enuring  to  the  benefit  of  all  the  defendants.   Terry 

v.  Fontaine,  451. 

14.  Sureties — Devastavit, — Where,  in  suit  against  administrator  and  his 

sureties  for  a  devastavit  in  paying  debts  of  an  inferior  class  in  prefer- 
*ence  to  debts  of  a  higher  class,  the  record  shows  that  there  is  a 
deficiency  of  assets,  and  that  the  funds  in  his  hands  embraces  money 
that  came  to  him  as  commissioner  of  sales  of  lands,  as  well  as 
money  that  came  to  his  hands  as  admintrator,  without  showing  the 
respective  amounts  of  each,  there  can  be  no  decree  until  there  has 
been  an  account  of  the  amount  of  each,  respectively,  as  those  sure- 
ties are  not  accountable  for  the  money  that  came  to  his  hands  as 
such  commissioner.    Findlay  v.  Trigg's  Adm'r,  539. 

15.  Substitution — Creditors — Legatees. — Where  administrator,  out  of  in- 

testate's assets,  voluntarily  pays  debts  of  inferior  class  in  preference 
to  debts  of  higher  class,  and  there  is  a  deficiency  of  assets,  he  is  not 
entitled  to  have  the  creditors  so  paid  refund.  The  case  has  no 
analogy  to  the  case  of  an  executor  paying  legacies  before  paying  the 
debts,  where  the  executor  is  entitled  to  be  substituted  to  the  credi- 
tors* right  to  have  the  legatees  refund.    Idem, 

16.  Laches — Liability— Joint  bond, — I.,  as  guardian,  held  ih^  Joint  bond 

of  himself,  H.,  Y.  and  L.  H.  and  L.  were  insolvent.  I.  having  died 
before  the  bond  was  collected,  C,  his  administrator,  by  his  laches, 
failed  to  collect,  and  lost  the  half  which  Y.  was  bound  for. 

Held:  C.  is  liable  to  make  good  Y.'s  indebtedness.    Sterling \.  Wilkin- 
son, 791. 

17.  Administrator  de  son  tort. — To  the  interrogatories  in  a  bill  filed  to 
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*        charge  defendant  as  administrator  cU  son  torty  the  answers  of  the 
defendant  denied  his  possession  of  any  effects  belonging  to  the  estate, 
and  the  evidence  sustained  t^^ese  answers ;  but  an  order  was  made 
directing  the  sheriff  to  take  possession  of  the  effects. 

Held  :  Such  order  was  error.    Seay  v.  Sckue's  Adfn*r,  838. 

18.  Statute  of  limitations, — Administrator  may  interpose  bar  of  limitations 

by  plea  or  answer,  or  by  exceptions  to  report.  Leith*s  AdnCr  v. 
Carter's  AdnCr,  889. 

19.  Idem, — L.  owed  Mrs.  B.,  the  legatee  of  her  deceased  husband,  who 

was  surety  on  bond  of  C.  to  D.  Under  ante-nuptial  settlement,  Mrs. 
B.  and  L.  were  married.  L.  paid  off  the  bond,  got  decree  against 
C.*s  estate,  collected  part,  and  in  1873  died.  She  died  in  1881.  In 
1884,  her  administrator  filed  petition  in  pending  suit,  claiming  that 
L.  had  paid  bond  with  her  separate  funds,  and  to  have  refunded  the 
part  collected,  and  to  be  substituted  to  benefit  of  the  part  not  col- 
lected. Evidence  failed  to  prove  the  facts  alleged.  Administrator 
of  L.  set  up  bar  of  statute. 
Held  :  The  claim  was  without  merit,  and,  moreover,  was  barred.    Idem. 

PLEADING.    (See  Practice  at  Common  Lazv ;  Practice  in  Chancery:) 

POLICY. 

Construction — Mutual  Benefit  Society. 
(See  Insurance,) 

POST-NUPTIAL  SETTLEMENT. 

Witnesses — Husband  and  Wife. — In  suit  to  annul  such  settlements  as 
voluntary,  husband  and  wife  are  incompetent  to  testify,  no  matter  by 
which  party  introduced.     Witz,  Biedler  &  Co,  v.  Osbum^  227. 

PRACTICE  AT  COMMON  LAW. 

1.  Appeal  from  county  court. — On  reversal  or  affirmance  of  judgment  of 

county  court  the  cause  must  be  retained  in  circuit  court  and  not  re- 
manded, except  by  consent,  or  for  cause,  which  consent  or  cause 
must  be  stated  in  the  remanding  order.  Code  1873,  ch.  178,  J  6. 
Pettitv.  Cowherd,  20. 

2.  Unlawful  detainer^ Notice. — C.  purchases  and  receives  possession, 

but  no  conveyance,  of  land  from  M.,  who,  later,  conveys  same  to  P. 
The  latter  brings  unlawful  detainer  against  C.  without  notice  to  her 
to  surrender  it. 
Held  :  The  action  cannot  be  maintained.    The  notice  is  essential.    Idem, 

3.  Statute  of  limitation,  —  Where  in  unlawful  detainer  plaintiff  fails  to 

prove  that  defendant  has  not  unlawfully  held  possession  of  the  land 
for  three  years  or  more  before  the  commencement  of  the  action,  he 
cannot  recover.    Code  1873,  ch.  130,  {  1.    Idem, 
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4.  Contracts — Breach  —  Substituted  performance — Subsequent  note  — 

Waiver. — Where  one  who  is  entitled  to  strict  performance  of  con- 
tract for  delivery  of  a  purchased  article,  at  a  given  day,  accepts  at  a 
later  day  a  delivery  of  said  article,  as  by  substituted  performance,  and 
gives  his  note  subsequently  for  the  price,  he  must  be  held  to  have 
waived  the  original  breach.    Reid  v.  Fields  26. 

5.  Idem — Plea — Demurrer. — In  such  case,  his  plea  to  action  on  said 

note,  setting  up  the  original  breach  as  his  defense,  is  insufficient  in 
law.  In  such  case,  in  the  lower  court,  the  demurrer  to  the  present 
plea  having  been  sustained,  permission  will  be  given  to  defendant  to 
file  a  new  plea.    Idem. 

6.  Province  of  jury. — It  is  fundamental  that,  where  the  evidence  is  parol, 

any  opinion  given  to  the  jury  by  the  court  as  to  the  weight,  effect 
and  sufficiency  of  the  evidence  is  an  invasiop  of  the  province  of  the 
jury,  and  is  reversible  error.     Whitelaw  v.  Whitelaw^  40. 

7.  Address  of  court  to  jury. — Still  more  is  it  an  invasion  of  the  jury's 

province  where,  after  the  case  is  submitted,  the  judge,  on  his  own 
motion,  reads  to  the  jury  an  address  based  on  the  idea  that  the  jury 
is  unevenly  divided  on  the  issue,  expatiating  upon  the  duty  of  jurors 
to  compromise  their  views  and  yield  something  in  deference  to  the 
opinion  of  others,  especially  when  those  differing  were  in  the  majority 
in  number,  and  telling  them  that  the  burden  of  proof  was  on  the 
plaintiffs  to  the  issue ;  that  if  the  evidence  was  evenly  balanced ,  they 
should  find  against  the  will ;  that,  considering  the  mass  of  conflicting 
evidence  in  the  case,  it  was  not  surprising  that  there  should  be  a 
difference  of  opinion  ;  that  the  very  construction  of  a  jury  supposes 
concessions,  and  that  the  man  who  cannot  concede  is  unfit  for  a 
juror,  &c.,  &c.,  winding  up  with  telling  them,  *'  Do  your  duty,  gentle- 
men, and  leave  the  rest  to  me.*'     Idem. 

8.  Province  of  the  court  is  to  instruct  the  jury  upon  questions  of  law, 

and  to  express  no  opinion,  make  no  comments  concerning  the  facts, 
whether  they  are  conflicting  or  not.  There  can  be  no  particular  cir- 
cumstances which  will  justify  the  court  in  doing  either.  Idem. 
^'  Judgment. — Where  only  one  of  several  defendants  has  been  served 
with  process,  judgment  may  be  rendered  against  him.  Code  1873, 
ch.  167,  \  50.    N.&W.R.  R.  Co.  v.  Shipper's  Comp.  Co. ,  272. 

10.  Declaration — Demurrer — Amendment^  Trial  on  merits. — Declaration 

being  held  bad  on  demurrer,  plaintiff  amending,  and  defendant  going 
to  trial  on  the  merits,  waives  his  objection.  Darracott  v.  C  &  O. 
R.  R.  Co.,  288. 

11.  Judgment  by  default— Default^  Substituted  service^Defective  return- 

Amendment. — Where  under  Code  1873,  ch.  172,  J  5,  defendant  moves 
the  judge  in  vacation  to  reverse  a  judgment  by  default  upon  a  defec- 
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tive  return  of  substituted  service  of  the  summons,  and  to  remand 
the  case  for  trial — 
Held  :  The  court  may  then  allow  the  sheriff  to  amend  his  return  so  as 
to  show  a  proper  service,  and  dismiss  the  defendant's  motion. 
Stotz  V.  Collins  6f  Co.,  423. 

12.  Instructions— Reversible  errors, — Refusal  to  give  instructions  rightly 

propounding  the  law  and  applicable  to  the  case,  and  giving  in- 
structions that  are  obscure  and  calculated  to  mislead  the  jury,  are 
reversible  errors.     Gordon  v.  Cify  of  Richmond,  436. 

13.  Process—Service— CorporaMon,— \3vidi^t  KQX&  1883-4,  p.  701,  providing 

for  the  service  of  process  on  corporations — 
Held  :  That  service  on  any  corporation,  other  than  a  bank  of  circulation, 
may  be  on  any  agent  thereof  in  the  county  or  corporation  in 
which  he  resides,  or  in  which  the  principal  office  of  the  company 
is  located,  whatever  may  be  the  employment  of  such  agent,  N. 
&  W.  R.R.  Co,  V.  Cottrell,  512. 

14.  Instructions, — Where  an  instruction  assumes  no  fact,  but  states  the 

law  correctly  where  a  state  of  things  made  to  depend  upon  the  find- 
ing the  jury  may  make  from  the  evidence,  it  is  not  obnoxious  to 
objection.    Idem, 

15.  Negligent  injuries— Declaration— Demurrer.— ?\2Xxi\!\^  alleges  in  his 

complaint  that  defendant  company,  on  its  railroad,  in  the  county 
of  M.,  aid  carelessly  and  negligently,  and  with  force  and  violence, 
run  and  drive  one  of  its  engines  and  divers  of  its  cars  and  coaches 
upon  and  against  the  plaintiffs  intestate,  T.  H.,  then  and  there 
being,  and  then  and  there  did  so  greatly  wound  said  T.  H.  that  by 
reason  thereof  he  then  and  there  died,  and  that  his  death  was  caused 
by  said  wrongful  act,  neglect  and  default  of  said  company,  &c. 
Held  :  Such  declaration  is  sufficient  on  demurrer.  N,  <Sf  W,  R.  R.  Co,  v. 
Harman's  AdmW,  553. 

16.  Argument— Reading  cases  to  jury. — While  it  is  the  court's  province 

to  give  the  jury  the  law»  and  the  jury's  to  deal  with  the  facts,  it  is  an 
unwarrantable  restriction  upon  the  legitimate  scope  of  argument, 
if  not  a  flagrant  usurpation,  for  a  trial  court  to  prohibit  counsel  in 
this  State,  at  least,  from  referring  to  and  reading  from  recognized 
authorities,  and  especially  from  decisions  in  similar  cases  by  courts 
of  the  last  resort.     Idem. 

1 7.  Demurrer  to  evidence— Jury^ s  province — Scope  of  argument. — After 

demurrer  to  evidence  by  defendant,  trial  court  instructed  the  jury 
that  they  were  not  to  enquire  whether  or  not  the  plaintiff  was  enti- 
tled to  any  damages  ;  that  the  demurrer  withdrew  that  question  from 
the  jury ;  that  the  jury  could  only  conditionally  assess  the  damages 
sustained  by  plaintiff,  and  in  so  doing  the  jury  should  consider  the 
evidence  only  as  bearing  on  the  measure  of  damages  ;  and  that  de- 
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fendant's  counsel  would  be  permitted  to  argue  before  the  jury  upon 
all  the  evidence  in  mitigation,  but  not  in  bar,  of  damages. 

Held  :  This  ruling  is  strictly  in  accord  with  the  settled  rule  of  practice. 
Idem. 

18.  New  trial-- Absence  of  party, — Plaintiff  claimed,  as  purchaser  at  a 

sale  under  execution,  the  property  levied  on  by  defendant.  The 
issue  was  tried  on  first  day  of  the  term,  in  plaintiff's  absence.  Writ- 
ten evidence  of  plaintiff's  title  was  produced.  Defendant  testified 
to  statements  of  plaintiff  that  he  had  released  the  property  to  the 
execution  debtor.  Verdict  was  for  defendant.  During  the  term 
plaintiff  filed  his  affidavit  that  he  had  started  in  time  for  the  trial, 
and  had  failed  to  reach  the  court-house  in  time  by  reason  of  delays 
in  the  trains  and  their  failure  to  connect ;  that  he  never  made  said 
statements,  and  that  never  having  released,  he  still  owned  the  pro- 
perty. 
Held  :  He  was  entitled  to  a  new  trial.    Smith  v.  Rawling' s  AdmW,  674. 

19.  Bill  of  exceptions — Refusal  to  sign. — After  verdict  and  denial  of  new 

trial,  trial  court  must  certify  the  facts  or  the  evidence,  if  asked  so  to 
do.  It  cannot  require  counsel  to  agree  upon  a  statement  of  the  evi- 
dence as  a  condition  precedent,  nor  plead  lack  of  time  or  memory 
as  justification  of  its  refusal  to  certify  the  same,  Dillard  <2f  McCor- 
kle  v.  Dunlop,  765. 

20.  Appellate  court— Mandamus — New  trial. — Where,  after  service  of 

mandamus  upon  trial  judge  to  certify  the  facts  or  the  evidence,  and 
his  refusal  to  do  so,  the  record  of  the  case  is  presented  in  the  peti- 
tion of  the  losing  party  to  this  court,  it  will  reverse  the  judgment 
complained  of  and  remand  the  case  for  new  trial.    Idem. 

21.  Covenant— Dependent  agreements. — Upon  terms  not  specified  in  a 

writing  signed  and  sealed,  parties  agreed  to  exchange  lands.  By 
writing  signed  but  not  sealed  of  same  date,  and  referring  to  the 
other,  it  was  agreed  that  $600  should  be  the  consideration  for  the 
exchange. 
Held  :  The  two  writings  constitute  one  agreement,  and  covenant  lies  to 
recover  the  money.    Homer's  Adm'r  v.  Ebersole^  765. 

22.  Personal  representatives — Commissioner. — In  action  by  administrator 

of  commissioner  on  bonds  taken  for  price  of  lands  sold  by  him,  it  is 
allowable  to  state  in  the  declaration  that  it  is  for  use  of  his  successor, 
and  defendant  may  have  rule  on  the  latter  to -avow  and  prosecute,  or 
disavow  and  dismiss  action.     Triplett  v.  Goff's  AdmW^  784. 

PRACTICE  IN  CHANCERY. 
1.  Bill— Multifariousness. — A  bill  is  multifarious  which  improperly  joins 
distinct  and  independent  matters,  thereby  confounding  them,  as  for 
example,  the  uniting  in  one  bill  of  several  matters  perfectly  distinct 
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and  unconnected  against  one  defendant,  or  the  demand  of  several 
matters  of  a  distinct  and  independent  nature  against  several  defend- 
ants in  the  same  bill.    Sadler  v.  Whitehurst^  46. 

2.  A  bill  is  filed  by  creditors  of  a  partnership  dissolved  by  death  of  one 

partner,  suing  for  the  creditors  of  the  partnership,  the  creditors  of 
the  deceased  partner  and  the  creditors  of  the  surviving  partner, 
against  the  surviving  partner  as  such  and  also  in  his  own  right,  against 
the  widow  of  the  deceased  partner  as  his  executrix  and  also  in  her 
own  right,  and  against  the  children  and  legatees  of  the  deceased 
partner,  for  the  purpose  of  ascertaining  the  partnership  assets,  the 
individual  assets  of  the  deceased  partner,  and  the  .individual  assets 
of  the  surviving  partner,  and  of  subjecting  the  assets  in  each  case  to 
the  payment  of  the  debts  of  each. 
Held:  The  bill  is  multifarious.    Idem, 

3.  Accounts. — No  account  should  be  ordered  when  the  answer  denies  all 

the  material  allegations  of  the  bill  and  there  is  no  proof  to  sustain 
them.    It  will  not  be  ordered  to  find  proof  of  those  allegations.  Idcfn, 

4.  Personal  representative  —  Creditors'  suit~^  Assets — Receiver, — Court 

of  equity  has  authority  to  call  in  the  assets  of  the  estate  from  per- 
sonal representative  and  place  them  in  receiver's  hands.  Davis  v. 
Chapman,  67. 

5.  Personal  representatives— Settlement^Review, — Where,  under  decree, 

administrator  settled  his  accounts  showing  balance  due  him,  and 
afterwards  paid,  and  the  settlement  was,  without  exceptions,  con- 
firmed in  1873,  the  decree  of  confirmation  was,  quoad  him,  final,  and 
will  not  be  reviewed  on  petition  filed  after  three  years.  Bradley  v. 
Bradley,  76. 

6.  Idem, — Debits— Disbursements — Presumption — Laches. — Where  decree 

directed  administrator  to  disburse  assets  to  support  and  educate  in- 
testate's children,  and  settlements  show  no  such  disbursements,  it  is 
presumable  that  money,  wherewith  he  was  chargeable,  but  which 
was  omitted  as  items  of  debit,  was  expended  for  the  children,  espe- 
cially in  a  case  of  laches  and  acquiescence.    Idem, 

7.  Creditors'"  bill — SaU  or  renting  of  lands — Account  of  liens, — It  is 

improper  to  decree  sale  or  renting  of  lands  before  taking  account  of 
liens  and  priorities.  It  is  also  improper  to  decree  renting  and  sale 
simultaneously,  if  the  rents  prove  insufficient.  The  renting  should 
be  first  decreed,  and  if  report  shows  it  to  be  insufficient,  sale  may 
be  decreed.    Dangerfield  v.  Smith,  81. 

8.  Personal  representatives — Heirs  or  devisees. — Judgment  by  default 

against  the  first  in  suit  wherein  the  last  are  not  parties  affects  not  the 
last,  and  is  not  evidence  against  them  in  suit  to  subject  decedent's 
real  estate.    Code  1873,  ch.  127,  J  3,  does  not  alter  this  rule.    Idem, 
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9.  Infants — Guardian  ad  litem, — Infant  defendants  are  incompetent  to 
consent  to  decree  of  sale,  and  their  g^uardian  ad  Htem  cannot  consent 
for  them.    Idem, 

10.  Judgment  against  administrator^Suit  against  heirs, — In  suit  on  such 

judgment,  the  heirs  are  entitled  to  require  strict  proof  outside  of  the 
judgment  itself  of  the  justice  of  the  claim  whereon  it  was  founded. 
Idem, 

11.  Bill  of  review — ]Vhole  record, — On  bill  of  review,  all  the  errors  ap- 

parent on  face  of  any  part  of  the  record  will  be  corrected.    Idem. 

12.  Equitable  attachments — Sale  of  land. — Equitable  attachments  were 

levied  on  all  of  P.*s  land.  At  his  request,  a  decree  to  sell  his  in- 
terest in  one  tract,  in  exoneration  of  the  rest,  was  entered.  Before 
sale  he  died  intestate,  leaving  one  heir,  G.  The  suits  were  never 
revived  in  her  name.  Sale  was  made  and  confirmed  to  H.,  as  g^uar- 
dian.  Later  H.  brought  suit  to  sell  all  the  lands  of  his  ward,  includ- 
ing said  interest.  G.,  as  heir  of  an  uncle,  owned  one-ninth  of  the 
said  tract,  and,  being  a  party  to  H.'s  suit,  answered,  claiming  one- 
ninth,  but  not  objecting  to  sale  of  P.*s  interest.  In  H.*s  suit,  sale 
was  made  of  that  tract  at  an  advantageous  price.  Then  G.  filed  her 
cross-bill  in  H.'s  suit  to  avoid  sale  of  H.'s  interest,  because  sale  was 
made  after  his  death  without  revival  of  suits  in  her  name.  Demurrer 
to  cross-bill  was  overruled. 
Held: 

1.  Cross-bill,  seeking  in  collateral  proceeding  to  avoid  decrees  ren- 

dered in  another  suit  by  a  court  of  competent  jurisdiction,  is 
demurrable. 

2.  Sale  was  made  under  attachment  levied  on  the  land,  a  proceeding 

in  rem,  and  was  valid,  and  bound  all  claiming  under  P.    Allan 
V.  Hoffman,  129. 

13.  Settlements — Agency — Administration. — In  suit  against  administrator, 

who  had  been  decedent's  agent,  distributees'  demand  that  he  settle 
his  agency  accounts  at  the  settlement  of  his  administration  accounts, 
IS  reasonable  and  agreeable  to  the  practice  in  this  State.  Trevelyan's 
AdmW  V.  Lofft,  141. 

14.  Continuance — Case  at  bar. — Question  of  continuing  a  cause  is  always 

within  the  sound  discretion  of  the  court  under  the  circumstances.  In 
this  case  the  denial  was  proper. 

15.  Decrees — Rehearing — Review. — Petition  is  the  appropriate  mode  of 

applying  for  a  rehearing  of  interlocutory  decrees,  and  bill  of  review 
of  final  decrees.  And  the  evidence  sought  to  be  introduced  must  be 
shown  by  affidavit  to  be  not  only  new,  but  discovered  after  decree, 
and  not  discoverable  by  due  diligence  before  decree,  and  not  merely 
cumulative,  but  such  as  should  produce  a  different  decree.    Idem. 
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16.  DeposUums—Reasonahle  noHce.'-'lJnder  Code  1873,  ch.  172,  i  36,  the 

notice  in  the  case  here  was  reasonable  and  sufficient,  both  as  respects 
time  and  mode  of  service.    Idem, 

17.  Personal  represenioHves — Comndssians. — Where  these  fiduciaries  fail 

to  lay  before  commissioner  statement  of  receipts  for  any  year,  for 
six  months  after  its  expiration,  there  was,  previous  to  act  of  March  1, 
1867,  an  absolute  forfeiture  of  commissions.  Since  then  their  allow- 
ance, in  such  case,  is  a  question  of  reasonable  discretion  with  the 
court.  In  the  case  at  bar,  refusal  to  allow  commissions  was  proper. 
Idem, 

18.  Sale  of  <wj^/ly.— Generally,  it  is  administrator's  duty  to  collect,  not  to 

sell,  debts  due  the  estate.  But  circumstances— such  as  the  case  at 
bar — may  justify  him,  acting  in  good  faith  and  with  ordinary  pru- 
dence, in  making  sale  thereof.    Idetn, 

19.  Review-— Rehearing — Assignees, ^-^€\\h^x  bills  of  review  nor  petitions 

for  rehearing  lie  for  assignees.    Armsiead  v.  Bailey^  242. 

20.  Rehearing,— \vi  1866,  a  creditor's  suit  was  brought  to  subject  decedent's 

lands.  In  1876,  his  former  wards,  by  petition,  claimed  a  balance, 
which  was  ascertained  and  paid  out  of  proceeds  of  the  lands.  In 
1884,  A.,  by  petition,  clain^ed  that  he  was  assignee  of  a  claim  against 
decedent,  and  that  after  the  wards  came  of  age  they  received  from 
decedent  bonds  in  full  of  their  claims,  and  collected  the  same ;  and 
prayed  a  rehearing  of  the  decree.  Petition  set  forth  no  newly- 
discovered  evidence,  and  was  without  affidavit  that  the  facts  relied 
on  could  not,  by  due  diligence,  have  been  brought  to  light  before 
the  decree  was  entered. 
Held  :  The  petition  was  properly  dismissed  on  demurrer.    Idem, 

21.  Bill^ Answer-- CrosS'bill^Relie/, — Where  the  transactions  between 

the  parties  are  numerous  and  cognate,  and  have  not  all  been  em- 
braced in  the  bill,  but  are  set  up  in  the  answer,  the  latter  may  be 
treated  as  a  cross-bill  and  put  them  in  issue,  and  relief  in  respect 
thereto  may  be  granted  by  the  court,  so  as  to  avoid  multiplicity  of 
suits.    Atkins  v.  Edwards^  300. 

22.  Commissioner's  report — Answer^ Admissions. — Where  bill  to  enjoin 

sale  under  trust-deed  alleges  that  a  certain  debt  was  embraced  in 
the  trust-deed,  and  the  answer  denies  the  allegation,  though  the 
answer  on  oath  is  waived,  and  the  master's  report  sustains  the  denial, 
and  is  supported  by  the  plaintiff's  admissions  elsewhere,  the  repyort 
should  be  confirmed.     Idem, 

23.  Costs. — Costs  lie  within  the  discretion  of  the  court,  and  are  properly 

awarded  to  the  party  substantially  prevailing. 

24.  Account  of  liens—Sale. — As  a  general  rule,  an  account  of  Hens  should 

be  decreed  and  taken  before  a  sale  of  the  land  is  decreed.    Idem* 
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25.  Vendor  and  vendee — Conveyance  —  IVarranfy, —  Where  vendor  con- 

tracts to  convey  land  to  vendee  with  general  warranty  upon  payment 
of  the  purchase-money,  it  is  error  to  decree  conveyance  with  special 
warranty  only  upon  such  payment.    Idem, 

26.  Injunction — DissoluHon^Receiver. — Code  1873,  ch.  176,  J  14,  applies 

only  to  a  pure  bill  of  injunction,  and  not  to  a  case  where  the  bill 
prays  for  other  relief  besides  the  injunction  ;  and  pending  the  litiga- 
tion for  the  subjection  of  the  land  to  sale  for  the  purchase-money,  it 
is  not  error  to  appoint  a  receiver  to  rent  the  land,  and,  if  necessary, 
to  collect  the  bond  given  by  vendee  for  the  rent,  as  was  done  in  the 
case  at  bar.     Idem,  316. 

27.  Lunatic — Committee — Mistake. — In  creditor's  suit,  answer  of  com- 

mittee as  to  amount  of  lunatic's  lien,  does  not  relieve  the  court 
of  the  necessity  of  taking  an  account  of  such  lien  ;  and  if  answer 
mistakes  amount  of  lien,  both  committee  and  court  are  under  obli- 
gations to  correct  the  mistake.  Calloway^ s  Committee  v.  Dinsmore, 
309. 

28.  Judicial  sales — Caveat  emptor. — The  maxim  ^raz/^a/ ^w//^r  strictly  ap- 

plies to  judicial  sales.  Purchaser's  objections  must,  ordinarily,  be 
made  before  the  sale  is  confirmed.    Redd  v.  Dyer,  331. 

29.  Idem — Qualifications^ Mistake — Fraud^Proof. — But  the  purchaser 

is  entitled  to  relief  on  the  ground  of  after-discovered  mutual  mistake 
of  material  facts,  or  of  fraud,  which  must  be  clearly  proved.    Idem. 

30.  Idem. — Re-sale — Account   of  liens — Objection.— Hovi^v^r  erroneous 

may  be  a  decree  to  sell  land  before  an  account  of  liens,  yet  if  sale 
has  been  so  made,  and  re-sale  is  decreed  for  purchaser's  failure  to 
pay,  it  is  too  late  for  latter  for  first  time  and  in  appellate  court  to 
make  the  objection.    Idem. 

31.  Accounts. — Arbitrators  to  take  account  of  partnership  transactions, 

make  an  award,  whereon  a  decree  was  founded.  On  appeal  the 
decree  is  reversed,  the  award  vacated,  and  a  new  account  directed. 
Commissioner  takes  and  reports  a  new  account  touching  later  trans- 
actions between  the  partners,  but  declines  to  embrace  items  em- 
braced within  the  vacated  awards.  On  his  report  a  decree  is  entered. 
On  appeal — 
Held:  This  is  error.  New  accounts  must  be  taken  conforming  to  that 
ordered  by  this  court  on  the  first  appeal.  Shipman  v.  Fletcher,  349. 

32.  Commissioner's  fees — Exceptions. — Unless  exception  be  made  in  the 

court  below  to  the  amount  charged  by  the  commissioner  for  his  fees 
which  he  duly  makes  oath  to  and  which  are  allowed  by  that  court,  it 
is  too  late  to  make  exception  thereto  in  the  appellate  court. 

33.  Issues — New  trial^Rule. — Where  because  of  conflict  of  testimony  an 

issue  is  directed,  the  solution  whereof  depends  on  the  weight  of  evi- 
VOL.  LXXXIII— 122 
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dence,  and  the  verdict  is  sanctioned  by  the  trial  court,  the  settled 
rule  is  that  the  appellate  court  will  consider  not  merely  whether  the 
evidence  warrants  the  verdict,  but  also  whether  upon  the  whole  fur- 
ther investigation  is  necessary  to  justice  ;  and  it  will  not  grant  a  new 
trial  if,  in  considering  all  the  evidence,  the  verdict  seems  to  be  right. 
Bamum  v.  Bamum,  365. 

34.  A  case  where  the  circumstances  established  by  the  evidence  fully 

warrants  the  verdict  found  on  the  issues  that  were  directed. 

35.  Appellate  courts- Former  decree^  Court  below — Homestead. — Decree 

on  former  appeal  remanding  cause  to  circuit  court  with  direction  to 
assign  to  appellant  (then)  as  his  homestead  the  proceeds  of  certain 
property  embraced  in  a  deed  that  has  been  annulled  as  fraudulent, 
concludes  with  the  words  "unless  he  appears  not  eutitled  to  the 
same  on  other  grounds  *' ;  and  the  circuit  court  disregarded  the  new 
objections  presented  by  the  creditor  (the  then  appellee)  to  such 
assignment,  did  make  the  assignment — 
Held  :  There  is  no  error  in  the  order  of  the  circuit  court.    The  intention 

of  those  words  not  being  to  open  up  the  matter  at  large  to  new 

objections.    Sears^  Ex^orv,  Marshall,  3S3. 

36.  Appellate  court-^Exclusion  of  evidence. — Though  the  chancellor  has 

erroneously  excluded  evidence,  yet  if  this  court  upon  full  considera- 
tion of  all  the  evidence,  including  that  excluded,  sees  no  error  in  the 
decree  appealed  from,  it  will  affirm  it.    Rorer  Iron  Co,  v.  Trout,  397. 

37.  Purchaser  for  value  unthout  notice — Mode  of  defense — Essentials. — 

This  defense  may  be  made  by  plea  or  by  answer.  But  answer,  as 
well  as  plea,  must  aver  all  the  essentials  of  the  defense,  viz :  (1),  That 
they  are  purchasers  for  valuable  consideration  actually  paid;  (2), 
that  they  have  received,  or  are  best  entitled  to  receive,  conveyance  ; 
(3),  that  their  grantor  was  in  possession  of  the  property  at  the  time  ; 
and  (4)  that  these  facts  happened  before  notice  of  the  adverse  claim. 
But  this  defense  cannot  be  made  unless  it  is  set  up  by  answer  or 
plea.     Idem. 

38.  Husband  and  zvife — Married  women's  act. — Under  Acts  1876-7,  pp. 

338-4,  in  suit  to  recover  wife's  separate  property,  husband  and  wife 
must  be  joined  as  complainants.     Burson  v.  Andes,  446. 

39.  Rthearing — After-dis covered  evidence. — Where  the  after-discovered 

evidence,  whenever  a  decree  is  sought  to  be  reheard,  is  merely  cu- 
mulative and  not  variant  from  the  evidence  already  in  the  record,  it 
is  the  settled  doctrine  that  no  rehearing  will  be  allowed.  Akers  v. 
Akers,  633. 
4').  Injunction — Dissolution — Continuance. '•^On  motion  to  dissolve  injunc- 
tion to  sale,  it  is  error  to  deny  a  continuance  asked  for  by  plaintiff  to 
enable  him  to  obtain  additional  material  evidence,  to  prove  that  the 
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notice  of  sale  was  defective,  to  obtain  which  he  had  been  unable  by 
use  of  due  diligence.     Vaught  v.  Ryder ^  669. 

41.  Decree — Answer  a/SW'.— Where  decree  of  sale  to  satisfy  lien  for  pur- 

chase-money is  entered  as  by  confession,  and  on  same  day  purchaser 
answers,  setting  up  that  in  a  suit  in  same  court  a  controversy  is  pend- 
ing as  to  the  ownership  of  said  money — 
Held  :  This  is  good  cause  to  amend  or  suspend  the  decree  until  the  ques- 
tion of  ownership  is  settled.    Code  1873,  ch.  167,  ?  35.     Ogden 
V.  Brown,  670. 

42.  Renting — 5fl^.— Where,  after  renting  of  land  has  been  decreed  at  a 

previous  term,  it  appears  that  the  rents  will  not,  in  five  years,  pay 
the  liens,  the  decree  may  be  set  aside  and  a  sale  be  decreed,  an 
account  of  liens  having  first  been  taken.  Kennerly  v.  Swartz  & 
Son,  704. 

43.  Guardian  ad  litem— Infants — Notice, — In  suits  affecting  the  interests 

of  infant  parties,  it  is  not  sufficient  to  notify  them  by  publication 
of  the  taking  of  accounts.  Notice  must  be  given  to  their  guardian 
ad  litem.    Strayer  v.  Long,  715. 

44.  Decree  of  sale— Accounts — Receivers. — In  creditors'  suit  it  is  error  to 

decree  sale  of  debtors*  lands  before  ascertaining  the  amount  of  the 
debts,  and  this  cannot  be  done  until  sums  in  receiver's  hands,  and 
sums  realized  by  sale  under  execution  of  debtors'  personalty,  have 
been  ascertained  and  credited.     Idem. 

45.  Appeal — Sale  after— Purchasers — Receivers,— ^\i^x^,  after    appeal 

allowed,  commissioners  sell  the  lands  decreed  to  be  sold  (sale  never 
confirmed— decree  afterwards  annulled),  the  so-called  purchasers 
take  possession,  appropriate  the  profits,  claim  to  be  treated  as  re- 
ceivers and  allowed  the  commissions  paid  in  cash  and  compensation 
for  expenses  and  services  in  managing  the  land — 
Held  :  They  were  mere  intruders,  with  no  claim  to  compensation  in  any 
way,  but  are  accountable  for  a  fair  rental.    Idem. 

46.  Trustees— Substitutes.— '\]n<\QV  Code  1873,  ch.  174,  §  8,  in  suit  to  annul 

deed  of  settlement  by  debtor  to  trustee  for  his  wife  and  children,  it 
is  the  court's  duty,  upon  the  trustee's  death,  to  appoint  a  substitute, 
though  section  9  provides  that  his  personal  representative  shall  exe- 
cute the  trust.     Idem, 

47.  In  such  suit  the  county,  by  its  cross-bill,  admits  the  validity  of  certain 

of  its  bonds,  but  asks  to  be  relieved  from  paying  same  except  as 
against  purchasers  for  value  without  notice,  because  of  the  failure 
of  the  conditions  of  their  issuance,  and  on  demurrer  the  cross-bill  is 
dismissed  for  want  of  equity ;  such  dismissal  is,  as  between  the  same 
parties,  res  judicata,  JV.  O.  (2f  (V.  R.  R.  Co.  v.  Cazenove,  744. 
48.  Where  the  court  in  whose  custody  the  bonds  were  appointed  com- 
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missioners  to  audit  them  in  this  suit,  and  they  were  so  audited  and 

reported  in  their  names — 

Held  :  It  was  not  error  to  decree  sale  of  the  mortgaged  property  before 

ascertaining  the  ownership  of  the  bonds,  as  to  which  there  was 

no  controversy ;  the  case  here  being  distinguishable  from  that 

of  Ogden  v.  Brown,  ante,  p.  670.    Idem, 

49.  Pleadings— Evidence^ Fraud. — A  court  of  equity  can  only  decree  on 

the  case  made  by  the  pleadings.  Evidence  of  matters  not  noticed 
in  the  pleadings  will  be  of  no  avail.  Fraud,  not  put  in  issue  by  the 
pleadings,  cannot  be  introduced  by  depositions.  Weljley  v.  Shen,  /. 
Z.  M.  (Sf  M.  Co.,  768. 

50.  Tr^st-deed — Injunction. — A  case  where  trust-deed  debtor  obtains 

injunction  on  the  allegation  that  in  life-time  of  his  creditor  they  set- 
tled, and  that  the  trust-deed  debt  was  settled,  and  the  answer  of  the 
administrator  of  the  creditor  denies  on  oath  the  allegation,  and  calls 
for  proof,  and  the  plaintiff  fails  to  produce  satisfactory  evidence  of 
his  settlement,  and  the  bill  was  dismissed.    Flick  v.  Fridley,  777. 

61.  Personal  represenlatives ^Administrator  de  son  tort. — To  the  inter- 
rogatories in  a  bill  filed  to  charge  defendant  as  administrator  de  son 
tort  the  answers  of  the  defendant  denied  his  possession  of  any  effects 
belonging  to  the  estate,  and  the  evidence  sustained  these  answers, 
but  an  order  was  made  directing  the  sheriff  to  take  possession  of  the 
effects. 

Held  :  Such  order  was  error.     Seay  v.  Schue's  Adm'^r,  839. 
£2.  Decrees — Interlocutory — Rehearing. — This  court  affirmed  an  inter- 
locutory decree  of  circuit  court.    Afterwards,  in  the  circuit  court,  a 
petition  was  filed  to  rehear  said  decree,  and  was  dismissed,  and  the 
petitioners  appealed. 

Held  :  Such  a  decree,  under  such  circumstances,  cannot  be  reheard.   Wood- 
son^ s  Ex^ors  V.  Leybum,  843. 

63.  Idem — Limitation  to  rehearing. — Interlocutory  decree  was  rendered 

fifth  April,  1878.     Leave  to  file  petition  for  rehearing  was  given 
eigth  April,  1883,  and  it  was  filed  on  sixth  April,  1884. 
Held:  The  bar  to  rehearing  was  complete  under  Code  1873,  ch.  166, 
\  16.     Idem. 

64.  Idem — Coram  non  judice. — It  was  set  up  as  ground  for  rehearing  that 

certain  parties  who  had  answered  by  guardian  ad  litem  were  actually 
of  full  age  at  time  of  answering,  and  hence  were  coram  non  judice. 
The  record  does  not  show  when  they  became  of  full  age. 
Held  :  It  may  be  presumed  that  they  were  under  age  when  the  decree  was 

rendered.    Idem. 
55.  Personal  representatives— Statute  of  limitations. — Administrator  may 
interpose  bar  of  limitations  by  plea  or  answer,  or  by  exceptions  to 
report.    LeitKs  Adm'r  v.  Carter's  Adm'r^  889. 
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1 .  Personal  administrator^- Claim  v .  U.  5*.— Collection — Surety, — Admin- 

istrator of  creditor  of  U.  S.  has  authority  to  receive  payment  and 
give  discharge  at  any  place  where  the  government  may  choose  to 
pay  it.  and  his  surety  is  bound. — Davis  v.  Chapman^  67. 

2.  Judicial  sale^ Personal  decree  against  jwr^/j/.— Where  purchaser  at 

judicial  sale  fails  to  pay  his  bonds,  and  upon  rule  against  him  and 
his  surety  a  personal  decree  is  rendered  against  the  surety,  such 
decree  is  extra-judicial  and  void. — Anthony  v.  Kasey,  333. 

3.  Release  of  surety, — Surety  is  entitled  to  have  the  instrument  whereby 

he  binds  himself  for  principal's  liability  strictly  construed ;  and  any 
agreement  under  which  the  time  for  principal's  performance  is 
enlarged,  without  surety's  assent,  releases  him.  Bur  son  v.AndeSy  445. 

4.  Case  at  bar, — A.  and  wife  executed  deed  of  trust  on  her  separate 

property  to  save  harmless  B.  as  endorser  for  A.  for  $500,  and  any 
sums  B.  might  lend  A.  Deed  recited  that  if  within  twelve  months 
A.  paid  the  said  $500,  the  deed  should  be  void,  else  enforced.  The 
note  of  A.  endorsed  by  B.  was  renewed  three  times  during  the  said 
period,  when  B.  gave  A.  $500  to  pay  the  third  note,  and  took  therefor 
from  the  firm  of  A.  &  Co.  a  fourth  note  for  that  sum,  payable  at  a 
day  subsequent  to  the  expiration  of  that  period. 
Held: 

1.  The  time  of  payment  of  all  sums  intended  to  be  secured  by  the 

trust  deed  was  limited  to  the  period  of  twelve  months  from  its 
date. 

2.  The  dealing  with  the  note  for  the  $500,  whereby  the  time  of  pay- 

ment was  extended  beyond  that  period,  and  the  taking  of  the 
note  of  A.  &  Co. ,  payable  beyond  the  same,  released  the  trust 
property.    Idem, 

5.  Personal  representatives — Sureties  —  Devastavit. — Where  in  suit 
against  administrator  and  his  sureties  for  a  devastavit  in  paying 
debts  of  an  inferior  class  in  preference  to  debts  of  a  higher  class,  the 
record  shows  that  there  is  a  deficiency  of  assets,  and  that  the  funds 
in  his  hands  embraces  money  that  came  to  him  as  commissioner  of 
sales  of  lands,  as  well  as  money  that  came  to  his  hands  as  adminis- 
trator, without  showing  the  respective  amounts  of  each,  there  can 
be  no  decree  until  there  has  been  an  account  of  the  amount  of  each, 
respectively,  as  those  sureties  are  not  accountable  for  the  money 
that  came  to  his  hands  as  such  commissioner.   Findlay  v.  Trigg s  639. 

6.  Parol  evidence. — The  addition  of  **  security  "  or  "  surety  "  to  the  name 

of  a  signer  of  a  bond  is  prima  facie  evidence  of  his  suretyship  ;  but 
it  may  be  rebutted  by  parol  evidence  to  the  contrary.  Boulware  v. 
Hartsook's  Adm'r,  679. 

7.  Contribution, — H.  borrowed,  without  security,  money  from  P.,  who 
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afterwards  asked  for  security.  H.  said  he  would  pay  P.  So  H.'s 
partner,  E.,  arranged  to  borrow  the  money  of  P.,  and  gave  his  bond, 
with  H.  and  L.  as  "sureties."  H.  paid  P.  his  money.  P.  loaned  it 
to  E.,  who  handed  it  over  to  H.,  who  used  it  for  the  firm.  P.'s 
administrator  got  judgment  on  the  bond.     H.  paid  the  judgment. 

Held:  H.  was  principal  debtor,  and  can  have  no  contribution  from  L.  as 
surety.    Idem, 

8.  Bankruptcy — Principal^Sureties— Contribution, — E.,  the   obligor  on 

said  bond,  whereon  judgment  was  had,  became  a  bankrupt.    As- 
signee sold  his  lands.     H..  one  of  the  ''sureties,'*  bought  it.     Its 
value  exceeded  the  judgment.     No  proceedings  were  had  in  bank- 
rupt court  for  their  sale  free  of  liens. 
Held  :  H.  was  not  entitled  to  contribution  from  his  ''co-surety."  Idem, 

9.  Railroads — County  subscriptions — Indemnity. — Company  receives  of 

county  its  subscription  bonds  on  conditions,  to  perform  which  com- 
•»   pany  gives  bond,  secured  by  mortgage.     Conditions  being  broken, 
the  interest  coupons  held  by  purchaser  for  value  without  notice 
remain  unpaid. 
Held  :  Company  became  principal  debtor,  county  the  surety,  and  coupon- 
holder  entitled  to  be  substituted  to  the  benefit  of  the  mortgage. 
W.  O.  <2f  W.  y?.  R.  Co,  V.  Cazenove,  744. 

10.  Evidence — Habits, — In  action  against  surety  on  a  bond,  evidence  of 

his  habits  as  respects  becoming  surety  for  persons  is  inadmissible. 
Triplett  v.  Goff's  Adm'r,  784. 

11.  Extension  of  time — Release  of  surety. — In  order  to  prevent  sale  under 

trust-deed,  husband  of  one  of  two  obligors  and  his  wife  assigned  to 
obligee  their  interest  in  a  judgment.  They  agreed  that,  in  considera- 
tion of  an  extension  of  time,  husband  should  at  stated  times  make 
payments ;  if  these  were  not  made,  there  should  be  sale  under  trust- 
deed.  He  failed.  Trustee  advertised  sale.  The  other  obligor  and 
said  husband  enjoined. 
Held:  This  agreement  did  not  release  the  other  principal  debtor,  nor 

postpone  the  liability  of  her  interest  to  sale  under  trust-deed. 

Legrandv.  Rixey's  Adm'r,  862. 

PRIVILEGED  COMMUNICATIONS. 

1.  libel— Privileged  communications. — One  insult  cannot  be  set  off  against 

another ;  yet  if  a  man  is  attacked  by  another  in  a  newspaper,  he  may 
reply.  If  his  reply  is  not  unnecessarily  defamatory  of  his  assailant, 
and  is  honestly  made  in  self-defense,  it  will  be  privileged.  Chaffin  v. 
Lynch,  IOC. 

2.  Idem — Instructions. — At  trial  of  action  for  defamation,  it  is  error  to 

give  instructions  withdrawing  from  the  jury  the  question  whether  the 
publication  declared  on  falls  within  the  protection  extended  to  privi- 
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leged  communications,  and  telling  them  to  consider  the  evidence 
tending  to  show  that  defendant  made  the  publication  without  malice 
and  bona  fide  in  self-defense  and  protection  of  his  own  interest,  only 
in  mitigation  of  damages.  On  the  contrary,  if  the  jury,  from  the 
evidence,  believed  that^  though  the  language  used  was  untrue,  yet 
the  defendant  believed  it  true,  and  used  it  honestly,  without  malice, 
in  self-defense  and  reasonable  protection  of  his  own  interest,  it 
would  have  been  their  duty  to  find  for  the  defendant;  and  they 
should  have  been  instructed  to  that  effect.  Idem, 
3.  Idem. — Here  the  occasion  of  the  publication  declared  on  was  privi- 
leged, and  the  jury  should  have  been  instructed  to  find  whether  it 
was  used  in  good  faith  by  the  defendant.     Idem, 

PROCESS. 
How  served  on  corporation, — Under  Acts  1883-4,  p,  701,  providing  for  the 
service  of  process  on  corporations — 
Held  :  That  service  on  any  corporation  other  than  a  bank  of  circulation 
may  be  on  any  agent  thereof  in  the  county  or  corporation  in 
which  he  resides,  or  in  which  the  principal  office  of  the  company 
is  located,  whatever  may  be  the  employment  of  such  agent.  N,  df 
JV,  R,  R.  Co.  V.  Cottrell,  512. 

PUBLIC  OFFICERS.    (See  Officers,) 

PURCHASER. 

1 .  Purchasers  for  value  urithout  notice  are  not  affected  by  latent  equities, 

and  grantees  from  such  purchasers  stand  in  the  same  position  as 
their  grantors,  although  such  grantees  were  affected  with  notice  at 
the  time  of  the  grant.    Rorer  Iron  Co,  v.  Trout ^  397. 

2.  Idem— Mode  of  defense — Essentials. — This  defense  may  be  made  by 

plea  or  by  answer.  But  answer,  as  well  as  plea,  must  aver  all  the 
essentials  of  the  defense,  viz  :  (1),  That  they  are  purchasers  for  valu- 
able consideration  actually  paid;  (2),  that  they  have  received,  or  are 
best  entitled  to  receive,  conveyance ;  (3),  that  their  grantor  was  in 
possession  of  the  property  at  the  time  ;  and  (4)  that  these  facts  hap- 
pened before  notice  of  the  adverse  claim.  But  this  defense  cannot 
be  made  unless  it  is  set  up  by  answer  or  plea.     Idem. 

3.  Idem— Notice — Possession, — Notice  may  be  actual  or  constructive,  and 

any  fact  which  would  put  a  reasonable  person  on  enquiry, — such  as 
the  possession  being  in  some  person  other  than  the  grantor, — is 
enough  to  affect  purchaser  with  notice.     Idem. 

RAILROAD  COMPANIES. 
1.   Taxation — CAar/^r— Property  of  a  railroad  company  is  taxable  like 
all  other  property  unless  exempted  by  its  charter. 
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2.  Idem^Case  at  dar.— Charter  of  P.  &  R.  R.  R.  Co.  in  1832,  exempted 

its  property  from  taxation,  which  exemption  was  not  to  be  taken 
away  without  its  consent.  Under  act  of  March  11th,  1837,  the  com- 
pany accepted  benefits  from  the  leg^islature  on  condition  that  it  re- 
served the  right,  when  it  should  be  deemed  proper,  to  levy  a  tax  on 
the  company's  property.  Under  act  of  March  10th,  1847,  that  com- 
pany was  succeeded  by  the  S.  &  R.  R.  R.  Co.  in  all  its  privileges  and 
obligations.  By  act  of  July  25th,  1880,  the  board  of  supervisors  was 
empowered  to  levy  a  tax  for  county  purposes  upon  any  railroad  run- 
ning through  its  county,  and  the  basis  of  assessment  was  specified. 
As  so  empowered,  the  supervisors  of  Norfolk  county  levied  such  tax 
on  the  S.  &  R.  Railroad,  against  which  that  company  claimed  ex- 
emption under  the  charter  of  its  predecessor. 

Held:  The  S.  &  R.  R.  R.  Co.  is  liable  to  the  tax.    S.  &  R,  R.  R.  Co,  v. 
Supervisors  Norfolk  Co.^  195. 

3.  County  bonds— Mortgages— Sale— Purchasers, — County  bonds  issued 

to  aid  a  railroad  company  were  payable  upon  construction  of  the 

railroad  through  the  county  by  1892.     Before  that  the  company 

received  the  bonds  and  executed  a  first  mortgage  to  secure  the 

county  against  the  interest  and  the  bonds  in  case  the  road  was  not 

constructed  by  1892.    The  company  hypothecated  part  of  the  bonds. 

Under  second  and  third  mortgages  afterwards  executed,  in  a  general 

creditor's  suit,  the  railroad  was  sold  subject  to  the  first  mortgage. 

The  proceeds  were   partly  applied  to  redeem  the  hypothecated 

county  bonds — 

Held  :  The  purchasers  are  not  entitled  to  the  redeemed  bonds  unless  they 

first  refund  to  the  general  creditors  as  much  of  the  proceeds 

of  the  sale  as  went  to  redeem  them.     W,  O,  (5f  W,  R,  R,  Co,  v. 

Lewis,  246. 

4.  Employees — Duties, — Company's  duty  to  its  servants  is  discharged  by 

ordinary  care,  and  vice  versa,    DarracoU  v.  C.  <5f  O,  R,  R.  Co,,  288. 

5.  Negligent  injuries — Trespasser— Liability,— K,   knew,  or,  from  the 

fact  that  he  had  been  for  months  until  recently  an  employee  of  the 
defendant  company,  should  have  known,  that  its  rules  forbid  anyone 
except  the  engineer  and  fireman  to  ride  upon  its  engines  ;  yet,  upon 
the  invitation  of  the  engineer  or  conductor,  he  got  upon  the  engine, 
and  was  there  riding  when  the  train  was  negligently  thrown  off  of 
the  tract  and  he  was  injured. 
Held  :  The  company  was  not  liable  for  damages  for  the  injury.  V,  M,  R. 
R,  V.  Roach,  376. 

6.  Duty  toward  trespassers,— Such  company  is  bound  to  keep  reasonable 

lookout  for  trespassers  on  its  track,  and  to  exercise  such  care  as  the 
circumstances  require,  to  prevent  injury  to  them.    If  trespasser  is 
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adult,  and  apparently  possesses  his  faculties,  the  company  has  a 
right  to  presume  that  he  will  exercise  his  senses  and  remove  him- 
self from  his  dangerous  position  ;  and  if  he  fails  to  do  so,  and  is 
injured,  the  fault  is  his  own,  and  there  is,  in  the  absence  of  wilful 
negligence  on  its  part,  no  remedy  against  it  for  the  results  of  an 
injury  brought  upon  him  by  his  own  recklessness.  N.  (2f  IV.  R,  R. 
Co.  V.  Harmah's  Adm'ry  553. 

7.  Case  at  bar. — The  record  discloses  a  case  where  plaintiff's  intestate 

came  to  his  death  on  the  company's  track  by  collision  with  a  tender 
attached  to  one  of  its  engines,  under  circumstances  which  show  that 
the  death  was  not  the  result  of  any  negligence  whatever  on  its  part, 
but  of  the  intestate's  own  gross  heedlessness.     Idem. 

8.  Employees — Negligent  injuries — Contributory  negligence. — Where  the 

cars  are  of  unequal  height,  crooked  links  are  necessarily  used  to 
couple  them.  Employee,  whose  duty  it  was  to  couple  them,  had 
opportunity  to  know,  and  did  know  these  facts.  Yet  he  went  in 
between  the  car  that  was  approaching  by  his  own  signal,  and  the 
stationary  car,  and  used  a  straight  link  to  make  the  coupling,  thereby 
allowing  the  bumper  of  the  former  to  pass  under  the  bumper  of  the 
latter,  by  which  means  he  was  caught  between  them  and  injured. 
Held  :  Employer  is  not  liable.    N.  &  IV.  R.  R.  Co.  v.  Emmert,  640. 

9.  Liabilities — Evasion. — By  executing  a  deed  conveying  its  road,  fran- 

chises, &c.,  to  trustees  selected  by  itself,  a  railroad  company  cannot 
evade  its  legal  liabilities  for  injuries  subsequently  done  to  persons 
and  preperty  by  the  negligent  operation  of  its  road.  Naglee  v.  A. 
(Sf  F.  R.  R.  Co.,  707. 

10.  Railroads^ County  subscriptions— Indemnity. ^Compdiny  receives  of 

county  its  subscription  bonds  on  conditions,  to  perform  which  com- 
pany gives  bond,  secured  by  mortgage.     Conditions  being  broken, 
the  interest  coupons  held  by  purchaser  for  value  without  notice 
remain  unpaid. 
Held  :  Company  became  principal  debtor,  county  the  surety,  and  coupon- 
holder  entitled  to  be  substituted  to  the  benefit  of  the  mortgage. 
W.O.&W.  R.  R.  Co.  V.  Cazenove,  745. 

11 .  Idem-- Property — Sale — Purchaser—  Validity  of  bonds. — Purchaser  of 

mortgaged  property  under  decree  for  sale,  subject  to  the  lien  of  the 
mortgage,  cannot  contest  the  validity  of  the  county  bonds  and  thus 
relieve  the  property  of  said  lien.     Idem. 

RECEIVER. 

When  not  error  to  appoint  to  rent  land. —Cod^  1878,  ch.  175,  J  14,  applies 
only  to  a  pure  bill  of  injunction,  and  not  to  a  case  where  the  bill 
prays  for  other  relief  besides  the  injunction  ;  and  pending  the  litiga- 
tion for  the  subjection  of  the  land  to  sale  for  the  purchase  money,  it 
Vol.  Lxxxiii— 123 
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is  not  error  to  appoint  a  receiver  to  rent  the  land,  and,  if  necessary, 
to  collect  the  bond  given  by  vendee  for  the  rent,  as  was  done  in  the 
case  at  bar.    Adkins  v.  Edwards ^  300 ;  same  case^  316. 

RENT. 

1.  Landhrd  and  tenant— Distress —  Trust  deed-^Priorify.—Tenant  under 

lease  for  a  term  containing  no  agreement  for  removal,  executed  trust 

deed  on  personalty  on  premises.    Afterwards  landlord  and  tenant 

agreed  on  a  renewal  different  in  terms  from  original  lease — 

Held  :  Effect  of  renewal  was  a  new  tenancy  commencing  a/ter  execution 

and  record  of  trust  deed,  which  had  priority  over  lien  for  rent. 

Upper  Appomattox  Co.  v.  Hamilton  <Sf  Mann,  319. 

2.  Trustees-^ Powers— Trust  sudj'ect.— Where  rents  of  trust  subject  are 

decreed  to  be  paid  directly  by  receiver  to  c,  q.  t. — 
Held  :  That  trustee  has  no  power  to  collect  or  use  same,  and  his  drafts 
drawn  on  and  paid  by  lessee  cannot  be  set-off  against  the  rent 
due.     Witt's  Adm'r  v.  Warwick,  699. 

3.  Idem — Loans  to  trustee — Set-offs  to  rent. —  Costs  recovered  in  suit 

whereby  real  estate  was  subjected  to  trust,  and  the  rents  decreed  to 
be  paid  directly  by  receiver  to  c.  q.  /.,  were  assigned  by  trustee  to 
reimburse  lessee  for  loans  to  him,  without  evidence  that  the  loans 
were  for  benefit  of  c.  q.  t. — 
Held  :  Not  to  be  set-offs  against  the  rent  due.     Idem. 

RECISSION.    (See  Contracts ) 

REHEARING. 
Rehearing  of  decrees.    (See  Practice  in  Chancery.) 

RES  GEST/E.    (See  Evidence,) 

RES  JUDICATA. 
1.  Wills — Construction — Case  at  bar. — By  her  will,  J.  gave  two-thirds  of 
her  estate  to  her  son  E.  and  the  rest  to  her  son  P.  By  codicil  she 
directed  that  if  coal  be  discovered  on  E.'s  land,  P.  should  have  one- 
third  of  the  profits  in  fee,  and  vice  versa;  and  that  should  either  son 
die  without  will  or  lawful  issue,  the  survivor  should  heir  the  property 
of  the  deceased  son.     E.  died  without  will  or  issue. 

Held  : 

1.  This  will  was  construed  in  Randolph  v.  Wright,  81  Va.  608,  and 

is  res  judicata. 

2.  Each  son  took  a  defeasible  fee  in  the  lands  devised  to  him, 

coupled  with  power  of  appointment  by  will,  with  remainder  over 
to  the  survivor,  and  E.'s  fee  having  been  defeated  by  his  death 
without  issue  living  at  his  death,  and  having  failed  to  appoint  by 
will,  the  remainder  to  P.  is  good. 
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3.  This  applies  to  all  the  lands  devised  to  the  sons,  including  what 

is  called  the  "Chesterfield  land,"  as  well  as  the  '* Richmond 
land." 

4.  No  coal  having  been  discovered  in  any  of  said  lands,  no  contro- 

versy can  arise  respecting  profits  therefrom.  Johnson  v.  CiHzens 
Bank,  63. 

2.  Judgment —  County  court — Dower — Sale  for  partition.  —  Where  in 

widow's  suit  in  county  court,  1862,  for  sole  purpose  of  having  her 
dower  assigned,  the  court,  after  assigning  dower,  of  its  own  accord 
decreed  sale  of  residue  of  the  land  for  division  of  the  proceeds 
among  the  infant  heirs,  they  being  parties  to  the  suit ;  the  dividend 
of  each  heir  exceeding  $300,  the  county  court  transcended  its  juris- 
diction and  its  decree  of  sale  was  void.  Code  1860,  p.  6S1,  J  3. 
Seamster  v.  Blackstock,  232. 

3.  Idem — Circuit  court. — Where,  after  the  suit  was  removed  to  circuit 

court,  the  heirs  filed,  in  1876,  petition  to  rehear  and  avoid  the  decree 
of  county  court  for  want  of  jurisdiction,  decree  of  circuit  court  dis- 
missing petition  makes  not  the  matters  alleged  therein  res  judicata. 
Idem, 

4.  Appellate  court. — A  decree  of  this  court  affirming  a  decree  of  the 

lower  court  is  a  final  determination  between  the  parties  and  their 
privies  of  all  questions  which  were,  or  might  have  been,  raised  on 
the  appeal. 

5.  In  suit  whereto  county  issuing  the  bonds  and  company  executing  the 

mortgage  are  parties,  it  was  decreed  that  the  bonds  were  valid  and 
the  mortgage  the  first  lien,  and  the  decree  was,  on  appeal,  affirmed. 
Held  :  Those  questions  are  res  judicata.     W.  0.&  W.  R.  R.  Co,  v.  Caze- 
novcy  744. 

6.  In  such  suit  the  county,  by  its  cross-bill,  admits  the  validity  of  certain 

of  its  bonds,  but  asks  to  be  relieved  from  paying  same  except  as 
against  purchasers  for  value  without  notice,  because  of  the  failure  of 
the  conditions  of  their  issuance,  and  on  demurrer  the  cross-bill  is 
dismissed  for  want  of  equity ;  such  dismissal  is,  as  between  the  same 
parties,  res  judicata.    Idem. 

7.  Res  judicata — What  isf — A  judgment  of  a  court  of  competent  juris- 

diction upon  a  question  directly  involved  in  one  suit,  is  conclusive  as 
to  that  question  in  another  suit  between  the  same  parties ;  and  all 
matters  presented  or  presentable  under  the  issue,  either  to  sustain  or 
to  defeat  the  demand  litigated  in  the  prior  suit,  are  concluded  by  the 
judgment  in  such  prior  suit.  But  to  this  operation  of  the  prior  judg- 
ment it  must  appear,  either  from  the  record  or  by  extrinsic  evidence, 
that  the  precise  question  was  raised  and  determined  in  the  prior  suit. 
Legrand  v.  Rixey's  Adm'r,  862. 
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8.  Idem— Opinion  of  trial  judge. ^^Xn  bill  for  injunction,  a  former  decree 

was  pleaded  as  res  judicata.    That  decree  did  not  show  which  of  the 
points  in  controversy  it  was  based  on.    It  referred  to  the  opinion  of 
the  trial  judge. 
Hbld  :  That  opinion  by  this  reference  became  part  of  the  record,  and  must 

be  examined  to  determine  what  points  were  in  issue,  and  what 

were  adjudicated  by  the  decree.    Idem. 

9.  Idem — Former  decree, — Obligor  of  bond  secured  by  trust-deed  on 

certain  land  filed  his  bill,  alleging  that  the  security  was  not  sufficient 
to  pay  his  debt  that  was  then  overdue,  and  praying  that  the  separate 
property  of  a  married  woman,  one  of  the  obligors  of  the  bond  not 
embraced  in  the  trust-deed,  be  applied  to  its  payment.  This  prayer 
was  denied  and  the  injunction  dissolved. 
Held  :  This  question  of  his  right  to  have  her  separate  property  applied, 
was  the  only  point  that  was  adjudicated  in  that  suit.    Idetn. 

RICHMOND  AND  ALLEGHANY  R.  R.  CO. 
Water  rates—  Contracts. 
(See  Contracts;  Construction  of  Statutes.) 

RICHMOND  CITY. 
Hospital—Establishment— 'Henrico  county. — Where  by  purchase,  under 
Code  1873,  ch.  84,  \  6,  city  of  Richmond  established,  January  80th, 
1886,  a  small-pox  hospital  near  its  limits,  but  within  Henrico  county, 
her  right  to  use  the  same  for  the  purpose  for  which  it  was  thus 
established  was  not  impaired  by  an  act  approved  February  5th,  1886, 
amending  that  section,  and  providing  that  the  consent  of  the  county 
court  and  the  board  of  supervisors  of  the  county  in  which  it  is  pro- 
posed to  locate  the  hospital  be  first  obtained,  as  that  act  was  not 
retrospective  in  its  purpose  and  effect.  City  of  Richmond  v.  Super' 
zdsorSy  204. 

SALES. 

1.  Contracts  of  hazard^Sales  in  gross. — A  sale  in  gross,  when  applied 

to  the  thing  sold,  means  a  sale  by  the  tract  without  regard  to  quan- 
tity, and  in  that  sense  is  ex  vi  termini  a  contract  of  hazard.  Shoe' 
makers.  CakCy  1. 

2.  Standing  Umber— Dejiciency^ Abatement— Fraud.— Txz.qX  as  "300  or 

400  acres  "  and  upwards,  as  **400  acres  '*  of  timber  land  is  advertised 
for  sale.  The  land  was  offered  at  auction,  but  not  sold.  Then  the 
timber  on  the  tract  was  put  up.  and  purchased  by  C,  an  experienced 
lumberman.  The  quantity  was  218|  acres.  But  before  purchase,  C. 
went  on  the  land  and  was  shown  the  timber  until  he  expressed  him- 
self satisfied.  Immediately  after  purchase  he  was  shown  a  paper  by 
a  competitor  showing  the  tract  to  contain  only  225  acres.    After  that 
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he  completed  the  purchase  by  making  cash  payment  and  providing 
for  deferred  payments,  and  got  off  all  the  lumber  he  chose,  (6,000 
logs),  and  sold  the  residue  standing,  without  paying  $1  per  log  as  it 
was  removed,  until  the  whole  price  ($3,000)  was  paid,  according  to 
the  terms  of  sale.    The  vendor  made  no  fraudulent  representations. 

Held: 

1.  The  sale  was  in  gross  and  of  hazard.    No  abatement  of  price 

should  be  made.    There  was  no  fraud  and  no  damage. 

2.  Had  there  been  fraud,  C.  was  entitled  to  no  relief,  because,  after 

its  discovery,  he  for  a  long  time  acquiesced  without  complaint, 
and  treated  the  lumber  as  his  own.    Idem. 

3.  Chancery  practice — Caveat  emptor, — ^The  maxim  caveat  emptor  strictly 

applies  to  judicial  sales.  Purchaser's  objections  must,  ordinarily,  be 
made  before  the  sale  is  confirmed.    Redd  v.  Dyer,  331. 

4.  Idem — Qualification — Mistake — Fraud — Proof. — But  the  purchaser  is 

entitled  to  relief  on  the  ground  of  after-discovered  mutuat  mistake 
of  material  facts,  or  of  fraud,  which  must  be  clearly  proved.     Idem. 

5.  Idem — Resale — Account  of  liens — Objection. —  However  erroneous 

may  be  a  decree  to  sell  land  before  an  account  of  liens,  yet  if  sale 
has  been  so  made,  and  re-sale  is  decreed  for  purchaser's  failure  to 
pay,  it  is  too  late  for  latter  for  first  time  and  in  appellate  court  to 
make  the  objection.     Idem. 

6.  Land — Estimated  quantity —  Mistake  —  Deficiency —  Compensation . — 

Where  vendee  contracts  for  the  payment  of  a  gross  sum  for  a  tract 
of  land  upon  an  estimate  of  a  certain  quantity,  it  is  presumable  that 
the  quality  influences  the  price,  and  that  the  contract  is  not  one  of 
hazard ;  and  where  by  mutual  mistake  the  parties  have  overesti- 
mated the  quantity,  an  abatement  will  be  allowed  for  the  deficiency, 
according  to  the  rule  laid  down  in  Yost  v.  Mallicoie^  11  Va.  610. 
Camp  V.  Norfleet's  Adm\r,  380. 

7.  Judicial  sales — Inadequacy  of  price. — Whilst  no  test  of  adequacy  ap- 

plies to  all  cases,  and  this  court  is  averse  to  refusing  to  confirm  a  sale 
on  the  mere  ground  of  inadequacy,  yet  it  will  always  do  so  where 
the  inadequacy  is  so  gross  as  to  amount  to  a  sacrifice  of  the  property. 
Coles'  Heirs  v.  Coles*  Ex* or,  525. 

8.  Idem— Upset  W</j.— Ordinarily  a  sale  will  be  set  aside  and  the  bid- 

dings re-opened  at  any  time  before  confirmation,  upon  the  offer  of  a 
substantial  upset  bid.  In  this  case  the  upset  bid  was  improperly 
rejected.    Idem, 

9.  Equitable  jurisdiction  and  relief—  Vendor  and  vendee-^ Mistake. — If 

in  sale  of  land  at  gross  price,  upon  estimate  of  quantity  influencing 
price,  mistake  occurs,  which  if  understood  would  probably  have 
prevented  sale,  or  varied  its  terms,  equity  will  aflbrd  relief,  either 
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by  setting  aside  the  sale  or  by  giving  a  just  compensation.  Sergeant 
V.  Linkous^  664. 

10.  Idem — Compensation — Measure — Rule — Exception, — In  case  for  relief 

by  compensation,  the  general  rule  is  to  abate  the  price  according  to 
the  average  value  of  the  whole  tract.  This  rule  is  subject  to  an  ex- 
ception. Where  peculiar  circumstances  add  to  the  value  of  the  land 
retained,  or  lost,  a  departure  from  this  rule  is  required.    Idem. 

11.  IdefH—Here  no  circumstances  exist  to  take  the  case  out  of  the  gen- 
•     eral  rule  ;  none  such  being  averred  in  the  pleadings,  or  established 

by  the  evidence.     Idem, 

12.  Chancery  practice — Renting — Sale, — ^Where,  after  renting  of  land  has 

been  decreed  at  a  previous  term,  it  appears  that  the  rents  will  not, 
in  ^\^  years,  pay  the  liens,  the  decree  may  be  set  aside  and  a  sale 
be  decreed,  an  account  of  liens  having  first  been  taken.  Kennerly 
V.  Swartz  df  Son,  704. 

13.  Practice  in  chancery — Appeal—Sale  after—Purchasers — Receivers, — 

Where,  after  appeal  allowed,  commissioners  sell  the  lands  decreed 
to  be  sold  (sale  never  confirmed— decree  afterwards  annulled),  the 
so-called  ^purchasers  take  possession,  appropriate  the  profits,  claim 
to  be  treated  as  receivers  and  allowed  the  commissions  paid  in  cash 
compensation  for  expenses  and  services  in  managing  the  lands — 
Held  :  They  were  mere  Intruders,  with  no  claim  to  compensation  in  any 
way,  but  are  accountable  for  a  fair  rental.   Strayer  v.  Long,  716. 

SPECIFIC  PERF-ORMANCE. 
Sale  of  land— Unrecorded  deed, — W.  bought  land  of  S.,  paid  part,  got 
possession,  and  made  improvements,  but  did  not  call  for  conveyance 
till  a  few  months  before  last  payment  was  due.     He  then  learned 
that  the  land  had  been  conveyed  before  he  bought  it  to  M.,  whose 
deed  was  then  unrecorded,  but  which  was  recorded  that  day,  when 
a  deed  reconveying  the  land  to  S.  was  also  recorded. 
Held  :  W.  is  entitled  to  specific  performance  of  sale  to  him.    Welfley  v. 
Shen,  I  L.  M.  and  M,  Co,  768. 

STATUTE  OF  LIMITATIONS. 

1.  Unlauful  detainer, — Where,  in  unlawful  detainer,  plaintiff  fails  to 

prove  that  defendant  has  not  unlawfully  held  possession  of  the  land 
for  three  years  or  more  before  the  commencement  of  the  action,  he 
cannot  recover.     Pettit  v.  Cowherd,  20. 

2.  Simple   contract — Statutes  of  limitation, — Writing  not  mentioning 

•*sear'  in  its  body,  but  having  scroll  attached  to  the  signature,  is 
only  a  simple  contract.  The  "bar  of  fi\Q  years  applies.  And  it  can 
be  taken  out  of  its  operation,  not  by  part  payment  or  promise  to 
settle,  but  only  by  promise  in  writing  to  pay  it,  or  an  acknowledg- 
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ment  in  writing  such  that  a  promise  to  pay  it  must  be  inferred  there- 
from.    Cover  V.  Chamberlain,  286. 

3.  Execution— Retum-Staiute  of  /imiloHons.— Under  Code  1 860,  ch .  186, 

^  12,  the  limitation  within  which  an  a/ias  execution  may  be  issued  is 
twenty  years,  where  there  is  "a  return  of  an  officer"  ;  and  whether 
such  return  be  true  or  false,  sufficient  or  insufficient,  is  not  a  ques- 
tion which  can  arise  under  said  section.   Hamilton  v.  McConkey,  533. 

4.  Fire  insurance — Stipulation, — Stipulation  in  policy  limiting  the  period 

within  which  suit  thereon  shall  be  brought  to  a  period  shorter  than 
the  period  prescribed  in  the  statute  of  limitations  for  the  institution 
thereof,  is  valid.     Va.  F,  &  M.  Ins,  Co.  v.  Wells,  736. 

5.  Personal  representatives — Statute  of  limitations. — Administrator  may 

interpose  bar  of  limitations  by  plea  or  answer,  or  by  exceptions  to 
report.    Leith's  AdmW  v.  Carter's  AdmW,  889. 

6.  Idem. — L.  owed  Mrs.  B.,  the  legatee  of  her  deceased  husband,  who 

was  surety  on  bond  of  C.  to  D.  Under  ante-nuptial  settlement,  Mrs. 
B.  and  L.  were  married.  L.  paid  off  the  bond,  got  decree  against 
C.'s  estate,  collected  part,  and  in  1873  died.  She  died  in  1881.  In 
1884,  her  administrator  filed  petition  in  pending  suit,  claiming  that 
L.  had  paid  bond  with  her  separate  funds,  and  to  have  refunded  the 
part  collected,  and  to  be  substituted  to  benefit  of  the  part  not  col- 
lected. Evidence  failed  to  prove  the  facts  alleged.  Administrator 
of  L.  set  up  bar  of  statu  : 
Held  :  The  claim  was  without  merit,  and,  moreover,  was  barred.    Idem, 

SURETY.    (See  Principal  and  Surety,) 

TAXES. 

1 .  Auditor — Railroad  taxes  —  Collection  —  Over-compensation, — Wh  ere 

certain  railroad  tax-tickets  are  placed  by  the  auditor  of  public  ac- 
counts in  the  hands  of  a  county  treasurer,  who  collects  and  pays  the 
taxes  into  the  .State  treasury,  and  whose  compensation  prescribed  by 
statute  (Acts  1878-79,  ch.  60,  \  30,  p.  328,)  for  this  service,  is  only 
two  and  one-half  per  centum,  but  the  auditor  pays  him  twenty  per 
centum — 
Held: 

1.  The  auditor  is  liable  to  an  action  for  the  excess. 

2.  Acts  1878-79,  ch.  60,  \  34,  p.  329,  not  applicable  to  railroad  taxes, 

which  are  payable  directly  into  the  State  treasury,  but  only  to 
tax-tickets  certified  as  delinquent  and  uncollectible,  as  prescribed 
in  sections  24  to  28  inclusive.     Allen  v.  Com'lth,  94. 

2.  Arrears  of  taxes —  Delinquent  lists — Special  collectors —  Extra  com- 

pensation.-AJnder  i  34  of  said  ch.  60,  the  auditor  may  appoint  a  col- 
lector to  collect  such  delinquent  taxes  for  a  compensation  previously 
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agreed  on,  and  approved  by  the  executive,  of  twenty  per  centum 
of  the  amount  collected  and  paid  into  the  treasury.     Idem, 

3.  Taxation  ^  Railroad  companies — CAar/^r.  —  Property  of  a  railroad 

company  is  taxable  like  all  other  property  unless  exempted  by  its 
charter. 

4.  /^^<fw.— Charter  of  P.  &  R.  R.  R.  Co.  in  1S32,  exempted  its  property 

from  taxation,  which  exemption  was  not  to  be  taken  away  without 
its  consent.  Under  act  of  March  11th,  1837,  the  company  accepted 
benefits  from  the  legislature  on  condition  that  it  reserved  the  right, 
when  it  should  be  deemed  proper,  to  levy  a  tax  on  the  company's 
property.  Under  act  of  March  10th,  1847,  that  company  was  suc- 
ceeded by  the  S.  &  R.  R.  R.  Co.  in  all  its  privileges  and  obligations. 
By  act  of  July  25th,  1880,  the  board  of  supervisors  was  empowered 
to  levy  a  tax  for  county  purposes  upon  any  railroad  running  through 
its  county,  and  the  basis  of  assessment  was  specified.  As  so  em- 
powered, the  supervisors  of  Norfolk  county  levied  such  tax  on  the 
S.  &  R.  Railroad,  against  which  that  company  claimed  exemption 
under  the  charter  of  its  predecessor. 
Held:  The  S.  &  R.  R.  R.  Co.  is  liable  to  the  tax.  S.  <Sf  R.  R,  R.  Co,  v. 
Supervisors  of  Norfolk  Co. ,  195. 

TORTS.    (See  Libel;  Negligence,) 

TRESPASS,  ACTION  OF. 

Trespass  on  the  case — Trespass — Distinction  abolished, — Code  1873,  ch. 
145,  I  6,  abolishes  distinction  between  these  two  actions.  Writ  in 
former  action  ;  declaration  in  latter  ;  demurrer  for  the  variance  prop- 
eriy  overruled.     N.  V,  Phil.  <2f  N,  R.  R.  Co.  v.  Kellam's  Adm'r,  851. 

TRESPASSER.     (See  Railroad  Companies;  Negligence.) 

TRUSTEE. 

1.  Bequest  to  mother  and  children^ Investment  in  Confederate  bond— 

Trustee  not  liable  for  loss.     Waller  v.  Catlett,  200. 

2.  Married  women—  Trustees — Powers —  To  sell—  To  mortgage. — ^Where 

deed  of  settlement  empowers  married  woman  to  change  investment, 
and  the  trustees,  upon  her  written  request,  to  sell  trust  property  and 
invest  proceeds  in  other  property  upon  same  trusts,  this  does  not 
authorize  those  trustees  to  mortgage  the  trust  property  for  payment 
of  bonds  given  for  other  property  bought  by  those  trustees  as  such, 
nor  is  she  empowered  to  authorize  them  so  to  do  ;  and  a  mortgage 
executed  by  them  under  such  circumstances  is  ultra  vires  and  void. 
Green  v.  Claiborne,  386. 

3.  Powers— Trust  subject—  Rents.— -V^hevQ  rents  of  trust  subject  are 

decreed  to  be  paid  directly  by  receiver  to  c,  q,  t, — 
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Held  :  That  trustee  has  no  power  to  collect  or  use  same,  and  his  drafts 
drawn  on  and  paid  by  lessee  cannot  be  set-off  against  the  rent 
due.     mtt's  AdmW  v.  Warwick,  699. 
4.  Loans  to  trustee — Set-offs  to  rent. — Costs  recovered  in  suit  whereby 
real  estate  was  subjected  to  trust,  and  the  rents  decreed  to  be  paid 
directly  by  receiver  to  c.  q,  /.,  were  assigned  by  trustee  to  reimburse 
lessee  for   loans  to  him,  without  evidence  that  the  loans  were  for 
benefit  oi  c,q.  t. — 
Held  :  Not  to  be  set-offs  against  the  rent  due.    Idem, 

TRUST  FUND. 

WUls^'Bequest  to  another  and  children — Construction,^hioney  was  be- 
queathed for  separate  use  of  a  wife  and  her  children.  It  was  invested 
in  October,'  1862,  in  a  Confederate  bond  by  the  trustee,  which  per- 
ished on  his  hands.  During  mother's  lifetime  one  of  her  sons 
brought  suit  for  himself  and  sister  against  trustee  to  recover  the 
trust  fund. 

Held: 

1.  The  children  were  not  entitled  to  demand  any  portion  of  the  trust 

fund  during  their  mother's  life. 

2.  The  trustee,  acting  in  good  faith  and  with  the  lights  of  that  time, 

was  not  liable  as  for  a  breach  of  trust.     Waller  v.  Catlett^  200. 

UNLAWFUL  DETAINER. 

1.  Notice — Case  at  bar, — C.  purchases  and  receives  possession,  but  no 

conveyance,  of  land  from  M.,  who,  later,  conveys  same  to  P.    The 
latter  brings  unlawful  detainer  against  C.  without  notice  to  her  to 
surrender  it. 
Held  :  The  action  cannot  be  maintained.    The  notice  is  essential.    Pettit 
V.  Cowherd,  20. 

2.  Statute  of  limitation.— ^\i^x^  in  unlawful  detainer  plaintiff  fails  to 

prove  that  defendant  has  not  unlawfully  held  possession  of  the  land 
for  three  years  or  more  before  the  commencement  of  the  action,  he 
cannot  recover.    Code  1873,  ch.  130,  J  1.    Idem. 

USURY. 
Money  loaned  to  pay  usurious  debt. — Though  every  security  for  a  usurious 
debt,  however  often  renewed,  is  tainted  by  the  original  illegal  con- 
sideration, yet  a  loan  of  money  to  the  debtor  to  pay  such  a  debt  is 
not  affected  by  such  illegality,  notwithstanding  the  loaner  was  aware 
of  the  purpose  for  which  it  was  borrowed.     Vaught  v.  Rider  669. 

VENDOR  AND  VENDEE. 
1.  Conveyance — Warranty, — Where  vendor  contracts  to  convey  land  to 
vendee  with  general  warranty  upon  payment  of  the  purchase-money , 
Vol.  Lxxxni — 124 
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it  is  error  to  decr^^e  conveyance  with  special  warranty  only  upon  such 
payment.  AdHm  v.  Ed^vards,  300. 
%,  E^uitabU  JurisdicHoPt  and  rglie/^BUi^^Demurrer^^Casf  at  bar. — A 
bill  by  vendees  averring  purchase  of  two  parcels  of  land  at  a  price 
named,  and  execution  of  trust-deed  for  unpaid  purchase -money ; 
prior  sale  of  four  acres  of  the  land  to  B.,  whereof  vendees  had  no 
notice  ;  delivery  of  deed,  wilh  general  warranty,  by  vendor  to  them, 
with  plat  of  boundaries,  whereof  they  had  till  then  been  ignorant, 
as  well  as  that  tlie  four  acres  was  part  of  one  of  ihese  parcels  ;  the 
cutting  off  of  the  valuable  timber  on  the  four  acres  before  delivery 
to  them  of  the  deed  and  plat ;  the  damage  to  them  by  rea^^on  of  such 
cutting:  \  the  advertisement  for  sale  of  both  parcels,  whereas  one  was 
ample  ;  the  insolvency  of  their  vendor ;  and  praying  for  an  injunction 
to  the  sa!e,  and  for  a  credit  on  the  balance  of  purchase-money  to  the 
extent  of  the  damages  aforesaid,  and  for  );eneral  relief;  but  not 
averring  whether  the  cutting  was  done  before  or  after  their  pur- 
chase, or  by  whom  it  w  as  done,  or  that  they  did  not  get  all  tlie  land 
they  contracted  for — 

Held  t  Bad  for  want  of  certainty  and  precision,  and  for  want  of  equity, 
Cieaver  v.  Maitketus^  SCil. 

VOLUNTARY  CONVEYANCE, 
Posi-nitpiial  seiiletneni^ Fraud—  When  set  aside  as  to  creditors  and  pur* 
chasers.    (See  Dted.\ 

WATER  RATES. 

CoHsif^iiiion  of  Siaitites^ContracL—The  property  and  franchises  of  the 
James  River  and  Kanawha  Canal  Company  were  purchased  under 
an  act  approved  February  27th,  1879,  by  the  R.  &  A,  R,  R,  Co.    This 
act  directs  that  all  then  existing  leases  of  water  privileges  along 
the  line  of  the  canal  **  shall  be  respected  and  maimained  at  rates  not 
exceeding  the  present  rates. "     The  lessees  contended  that  this  per- 
petuates, at  their  option,  all  leases  of  water  privileges  existing  at  its 
passage. 
Held  :  This  act  does  not  forbid  the  company  to  increase  the  water  rales, 
except  only  where  to  do  so  would  violate  "existing  coo^racis.'^ 
Huri  (3"  Son  v.  Afvrrs  df  Axieii^  Receivers^  107. 

WARRANTY. 
1.  Peal  esiafe-^lVarraniy  of  f Hie—  Trust-deed^ Renfficiarics^^^l^nd 
(encumbered  in  favor  of  third  person  claiming  under  grantor)  is  con- 
veyed with  special  w  arranty,  and  trust-deed  is  executed  by  grantee 
to  secure  his  notes  given  for  purchase- money,  that  are  endorsed  by 
grantor  to  third  person.  In  suit  by  endorsee  on  the  notes  and 
breach  of  warranty,  it  appearing  that  plainiifT  was  not  entitled  to 
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possession  of  the  land,  had  not  been  evicted,  or  kept  out  of  posses- 
sion by  parties  in  possession  under  better  title,  and  that  warranty 
of  title  is  not  covenant  against  encumbrances,  the  plaintiff  is  not  enti- 
tled to  recover.    Washingion  Cify  Savings  Bank  v.  Thornton^  157. 

2.  Idem — Conveyance  without  warranty — After-acquired  title — General 

rule, — ^The  general  rule  is  that  where  land  is  conveyed  without  war- 
ranty, the  grantor  is  not  estopped  from  setting  up  an  after-acquired 
title.    Reynolds  v.  Cook,  817. 

3.  Idem — Recitals — Estoppel—Exception. — But  where  conveyance  recites 

or  affirms,  expressly  or  impliedly,  that  grantor  is  seized  of  a  particular 
estate  which  it  purports  to  convey,  he  will  be  estopped  to  deny  that 
such  estate  passed,  although  there  be  no  warranty  at  all.    Idem, 

WILLS. 

1.  Construction, — Testator  by  his  will  gave  to  his  mother  $1,000  in  cash 

and  a  life-interest  in  a  certain  house  and  lot ;  to  his  wife,  besides 
what  comes  to  her  by  right  of  dower,  $2,000  in  cash  and  his  watch  ; 
to  his  daughter  all  the  rest  of  his  estate,  real  and  personal.    By  codi- 
cil he  revoked  so  much  of  his  will  as  gave  his  mother  the  life-interest, 
and  in  lieu  thereof  gave  her  $250  per  annum  (to  be  paid  from  the 
money  for  which  the  house  is  rented) ;  and  directed  that  his  wife  and 
daughter  should  occupy  and  control  it,  subject  to  said  rental  to  be 
paid  out  of  the  personal  or  other  estate  of  his  wife. 
Held  :  The  wife  and  daughter  were  entitled  to  occupy  the  house  and  lot 
during  the  continuance  of  the  annuity  to  testator's  mother ;  upon 
the  death  of  his  daughter,  living  his  wife,  the  wife  is  entitled  to 
occupy  it  during  the  continuance  of  said  annuity ;  after  the  cessa- 
tion of  the  annuity  by  the  death  of  his  mother,  the  house  and  lot 
is  to  belong  to  the  daughter  under  the  will,  or  those  claiming 
under  her,  subject  by  law  to  the  dower  right  of  the  wife,  until 
that  has  been  satisfied  in  full  by  the  assignment  of  dower,  as  the 
law  directs,  in  this  or  other  real  estate  of  the  testator.   Fleming 
V.  Kelly,  10. 

2.  Construction,-'By  her  will,  J.  gave  two-thirds  of  her  estate  to  her  son 

E.  and  the  rest  to  her  son  P.  By  codicil  she  directed  that  if  coal  be 
discovered  on  E.'s  land,  P.  should  have  one-third  of  the  profits  in 
fee,  and  vice  versa;  and  that  should  either  son  die  without  will  or 
lawful  issue,  the  survivor  should  heir  the  property  of  the  deceased 
son.  E.  died  without  will  or  issue. 
Hbld: 

1.  This  will  was  construed  in  Randolph  v.  fVright,  81  Va.  608,  and  is 

res  judicata, 

2.  Each  son  took  a  defeasible  fee  in  the  lands  devised  to  him,  coupled 

with  power  of  appointment  by  will,  with  remainder  over  to  the 
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survivor,  and  E.'s  fee  having  been  defeated  by  his  death  without 
issue  living  at  his  death,  and  having  failed  to  appoint  by  will, 
the  remainder  to  P.  is  good. 

3.  This  applies  to  all  the  lands  devised  to  the  sons,  including  what 

is  called  the  ''Chesterfield  land*'  as  well  as  the  "Richmond 
land." 

4.  No  coal  having  been  discovered  in  any  of  paid  lands,  no  contro- 

versy can  arise  respecting  profits  therefrom.  Johnson  v.  Citizens 
Bank,  63. 

3.  Bequest  to  mother  and  children — Construction. — Money  was  bequeathed 

for  separate  use  of  a  wife  and  her  children.     It  was  invested,  in 
October,  1862,  in  a  Confederate  bond  by  the  trustee,  which  perished 
on  his  hands.     During  mother's  life-time  one  of  her  sons  brought 
suit  for  himself  and  sister  against  trustee  to  recover  the  trust-fund. 
Held  : 

1.  The  children  were  not  entitled  to  demand  any  portion  of  the 

trust-fund  during  their  mother's  life. 

2.  The  trustee,  acting  in  good  faith  and  with  the  lights  of  that  time, 

was  not  liable  as  for  a  breach  of  trust.  Waller's  AdnCr  v.  Cat- 
leWs  Ex'ors,  200. 

4.  A.,  by  will,  required  P.,  his  devisee  and  executor,  to  pay  his  fifteen 

named  slaves  three  thousand  dollars.     By  codicil,  A.  directs  P.  to 

pay  the  three  thousand  dollars  out  of  any  surplus  he  might  have. 

without  interfering  with  the  other  provisions  of  the  will — 

Held  :  The  legacy  was  not  charged  on  the  real  estate,  but  on  the  surplus 

after  satisfying  the  other  provisions  of  the  will.    There  being  no 

surplus,  the  legacy  failed.    Allen  v.  Patton,  255. 

5.  Construction — Intention — Repugnant  clauses, — General  intention  of 

testator,  gathered  from  the  whole  will,  must  prevail  over  the  rule 
that  of  two  repugnant  clauses  the  last  must  prevail .  Price  v.  Cole's 
Executrix,  343. 

6.  Testator  divides  his  will  into  two  sections.     First  is  a  specific  devise 

of  certain  lands  to  his  nephew,  N. ;  second  is  a  general  bequest  of  all 
that  he  may  die  in  possession  of,  free  from  claims  of  everyone,  to  his 
sister,  S. 
Held  :  Testator's  general  intent  is  to  provide  for  both  nephew  and  sister. 

Under  this  will,  S.  takes  all  of  testator's  property,  except  what 

he  had  specifically  devised  to  N.    Idem. 

7.  Construction— Rule^  True  inquiry, — In  interpreting  wills,  the  inten- 

tion of  testator  must  be  sought  and  followed,  and  that  intention 
must  be  looked  for  in  the  will  itself.  Yet  the  true  inquiry  is  not  what 
testator  meant  to  express,  but  what  the  words  used  by  him  do 
express.    Stokes  v.  Van  IVyck,  724. 
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8.  Rule  in  Shelley's  Case — LimitaHon  over  to  testator's  heirs — Nesting- 

estates. — Where  testator,  dying  in  1834,  limited  to  his  daughter,  Mrs. 

W.,  an  estate  for  life,  with  remainder  to  her  issue  in  fee,  and  in 

default  of  issue,  with  limitation  over  to  his  own  heirs — 

Held  :  Under  the  law  then  in  force  (1  Rev.  Code  1819,  p.  389,  ?  25),  Mrs. 

W.  took  an  estate-tail  that  by  the  statute  was  converted  into  a 

fee-simple,  but  the  fee  was  determinable  by  her  death  without 

issue  then  livings  with  a  limitation  over  to  the  person  who  was 

testator's  heir  at  the  time  of  his  death— the  rule  of  law  applying 

which  favors  the  vesting  of  estates  as  soon  as  possible.   Idem. 

9.  Heir—Heirs. — ^The  word  "heir"  is  nomen  collectivum,  and  embraces 

all  legally  entitled  to  partake  of  the  inheritance,  and  is  interchange- 
able with  the  plural  term  "heirs,'*  and  vice  versa.  Idem. 
10.  B.,  dying  in  1834,  by  his  will  limited  an  estate  in  fee  to  his  daughter, 
Mrs.  W;,  for  her  life,  with  remainder  to  her  issue  in  fee,  and  in 
default  of  issue,  to  his  own  heirs.  At  the  time  of  testator's  death 
Mrs.  W.  was  his  sole  heir.  In  1857  she  sold  and  conveyed  the  estate. 
In  1884  sh^  died  without  ever  having  had  issue.  In  ejectment  by  S. 
and  others,  who  were  testator's  heirs  living  at  Mrs.  W.'s  death, 
against  her  grantees,  to  recover  the  estate — 
Held  :  Mrs.  W.'s  grantees  acquired  perfect  title  by  her  conveyance.  Idem. 

WITNESSES. 

1.  Post-nuptial  settlements — Husband  and  zvi/e.— In  suits  to  annul  such 

settlements  as  voluntary,  husband  and  wife  are  incompetent  to 
testify,  no  matter  by  which  party  introduced.  lUtz,  Biedler  <3f  Co. 
v.  Osbum,  227. 

2.  Appellate  court— Unreliable  r«/»/«^jj.— Where  statements  of  a  witness 

appear  in  the  certificate  of  the  evidence  to  be  contradictory  in  cer- 
tain particulars,  and  in  other  respects  vague  and  unintelligible,  such 
witness  becomes  unreliable,  except  wirjn  corroborated  by  the  testi- 
mony of  other  witnesses.  N.  <2f  IV.  R.  R.  Co.  v.  Harman's  AdmW^ 
654. 

3.  Witnesses— Impeachment—  Testimony  at  /«^«^j/.— Depositions  of  wit- 

nesses at  coroner's  inquest  are  admissible  to  impeach  them  when 
introduced  by  defendant  at  trial,  on  their  denying  that  they  made 
certain  declarations  at  the  inquest.  N.  K,  Phila.  (Sf  N.  R.  R.  Co. 
v.  Pulliam's  Adm'r,  861. 
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